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IN 
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WESTERN  DISTRICT,  SEPTEMBER  TERM  1831. 


Campbell  against  Knox. 

C.  having  sold  a  tract  of  land  to  which  K.  had  a  claim,  executed  a  single 
bill  to  K.  for  a  certain  sum  in  discharge  of  his  claim  to  the  land,  to  be  paid 
out  of  the  purchase-money.  And  the  parties  agreed  that  each  should  he 
present  when  the  purchase-money  should  be  paid,  and  receive  his  own  part. 
K.  gave  notice  to  the  purchaser  not  to  pay  his  money  to  C.  but  to  himself; 
that  he  was  willing  to  take  him  (the  purchaser)  for  it.  The  purchaser  after- 
wards failed,  and  was  unable  to  pay  the  money.  In  an  action  by  K.  against 
0.  on  the  single  bill,  it  was  held  that  he  was  not  entitled  to  recover. 

ERROR  to  the  Common  Pleas  of  Armstrong  county. 

This  was  an  action  of  debt  upon  a  bond,  in  which  Michael  Camp- 
bell and  Charles  Campbell,  executors  of  Charles  Campbell,  deceased, 
were  plaintiffs,  and  George  Knox  was  defendant.  The  facts  of  the 
case  appear  so  fully  in  the  opinion  of  his  honor,  who  delivered  that 
of  the  court,  that  they  need  not  be  again  stated. 

White  and  Stannard,  for  plaintiffs  in  error. 
Fetterman,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — This  was  an  action  of  debt,  founded  upon  a  single 
bill  in  the  following  words :  "  Know  all  men  by  these  presents, 
that  I,  Charles  Campbell,  of  Indiana  county,  for  certain  considera- 
tions, am  held  and  firmly  bound  to  deliver  unto  George  Knox,  of 
Armstrong  county,  thirteen  hundred  and  fifty  dollars  of  the  price 
of  a  tract  of  land,  sold  by  the  parties  to  Messrs.  Whiting  &  Co.,  of 
Pittsburgh,  agreeably  to  an  article  of  agreement  between  said  par- 

(9) 


10  SUPREME  COURT  [Pittsburgh 

[Campbell  v.  Knox.] 

ties,  and  I  do  engage  that  said  Knox  is  to  have  the  above  sum  clear 
of  all  encumbrances.  Given  under  my  hand  and  seal  this  27th 
day  of  June  1818.  CHARLES  CAMPBELL."  [L.  s.] 

Immediately  under  the  bond,  on  the  same  paper,  was  written  the 
following  agreement :  "  It  is  expressly  agreed  by  the  above  parties 
that  at  the  payments  from  Whiting  &  Co.,  of  Pittsburgh,  of  the 
purchase-money  of  a  tract  of  land,  that  neither  shall  have  power  to 
receive  any  part  of  said  money,  without  giving  the  other  party 
sufficient  notice  to  attend  and  receive  their  own  share,  and  the  same 
principle  to  govern  if  the  land  should  be  sold  to  any  other  person. 
Given  under  our  hands  and  seals. 

CHARLES  CAMPBELL,  [L.  s.] 
GEORGE  KNOX."         [L.  s.] 

The  tract  of  land  referred  to  in  the  above  single  bill  and  agree- 
ment was  one  of  four  tracts  sold  by  Charles  Campbell,  the  obligor, 
to  Whiting  &  Co.,  by  articles  of  agreement.  This  tract  was  one 
to  which  Knox,  the  plaintiff,  had  a  claim,  by  virtue  of  a  settle- 
ment made  on  it  by  him ;  but  Campbell  had  a  warrant  for  it  in 
the  name  of  McLean,  under  which  he  likewise  claimed.  It  was, 
however,  agreed  between  them  that  Campbell  should  sell  it,  with 
the  three  tracts  to  which  he  had  titles,  to  Whiting  &  Co.,  and 
become  accountable  to  Knox  for  thirteen  hundred  and  fifty  dollars 
for  his  claim  under  his  settlement,  to  be  paid  in  three  equal  annual 
instalments,  in  like  manner  as  Campbell  should  receive  the  pur- 
chase-money of  the  whole  four  tracts  from  Whiting  &  Co.,  which 
was  to  be  paid  in  three  equal  annual  instalments.  Upon  this 
arrangement  the  bond  in  suit  and  the  agreement  thereunder  writ- 
ten, were  given  and  entered  into.  Whiting  &  Co.  afterwards 
failed,  and  became  unable  to  pay ;  upon  which  Henry  Baldwin, 
Esq.,  succeeded  them  in  the  purchase  of  the  four  tracts  of  land.  It 
was  given  in  evidence  on  the  part  of  the  defendants  that  Knox,  the 
plaintiff,  had  directed  Mr.  Baldwin,  who  was  to  pay  the  purchase- 
money  for  the  four  tracts  of  land,  not  to  pay  the  thirteen  hundred 
and  fifty  dollars,  that  was  coming  to  him  from  Charles  Campbell, 
but  to  keep  it  in  his  own  hands,  and  to  pay  or  account  to  him 
(Knox)  for  it.  It  did  not  appear  that  Whiting  &  Co.  had  paid 
any  part  of  the  purchase-money  to  Campbell.  It  was  also  testi- 
fied on  the  part  of  the  defendants  below,  that  Knox  had  said 
that  his  money  (speaking  of  the  thirteen  hundred  and  fifty  dollars) 
was  now  safe ;  that  he  had  got  Mr.  Baldwin  for  it ;  that  he 
did  not  want  it;  that  he  would  leave  it  in  his  hand  until  he 
wanted  it ;  that  Mr.  Baldwin  had  offered  him  a  tract  of  land  for 
it,  but  there  was  too  much  meadow  ground  on  it ;  that  he  would 
get  Mr.  Baldwin  to  buy  him  a  particular  tract  of  land  for  it ;  and 
that  he  had  discharged  Mr.  Baldwin  from  paying  the  money 
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to  Charles  Campbell ;  that  this  was  repeated  at  two  or  three  dif- 
ferent times  to  one  witness,  and  in  substance  at  different  times  to 
several  witnesses,  who  were  qualified  and  gave  testimony  on  the 
part  of  the  defendant  below.  Mr.  Baldwin  also  testified,  that  Knox 
told  him  not  to  pay  the  thirteen  hundred  and  fifty  dollars  to  Camp- 
bell, but  to  retain  it  and  pay  it  over  to  him ;  that  he  mentioned 
this  to  Campbell  when  he  came  to  receive  and  settle  for  the  pur- 
chase-money with  him ;  that  Campbell  assented  to  it,  and  agreed 
that  Mr.  Baldwin  should  take  a  credit  on  the  article  of  agreement 
for  the  thirteen  hundred  and  fifty  dollars  which  he  agreed  to  pay 
to  Knox.  Campbell,  as  appeared  from  the  testimony,  received 
all  or  nearly  all  the  residue  of  the  purchase-money  for  the  four 
tracts  of  land  of  Mr.  Baldwin,  after  deducting  the  thirteen  hun- 
dred and  fifty  dollars,  which  Knox  had  forbidden  him  to  pay  to 
Campbell. 

After  the  testimony  was  closed,  the  counsel  for  the  defendants 
below,  requested  the  court  to  charge  the  jury,  that  if  they  believed 
that  the  plaintiff  gave  notice  to  the  Messrs.  Whiting  <fc  Co. 
and  to  Mr.  Baldwin  not  to  pay  the  money  to  Charles  Campbell, 
that  he  cannot  recover  in  this  action,  without  showing,  that  the 
money  has  been  actually  paid  to  said  Campbell.  And  again,  to 
charge  the  jury,  that  if  they  believed  that  notice  Avas  given  by 
the  plaintiff,  either  in  person  or  by  his  agent,  to  the  Messrs.  Whit- 
ing &  Co.  and  to  Mr.  Baldwin,  or  either  of  them,  not  to  pay  the 
money  now  claimed,  to  the  said  Charles  Campbell,  that  the  said 
Charles  had  a  right  to  receive  his  share  of  the  money  without 
giving  notice  to  the  plaintiff  of  the  time  and  place  of  receiving  it. 

The  first,  second  and  third  errors  assigned,  were  abandoned  on 
the  argument.  The  remaining  four  errors  will  be  connected 
together,  as  they  must  all  be  referred  to  the  same  part  of  the 
charge  of  the  court  below,  which  is  in  the  following  words :  "  There 
can  be  no  doubt  from  the  whole  testimony,  that  Baldwin  assumed 
to  pay  that  sum,  thirteen  hundred  and  fifty  dollars,  to  the  plaintiff. 
But  there  is  none  from  which  it  can  be  reasonably  inferred,  that 
he  at  any  time,  or  on  any  occasion,  took  Mr.  Baldwin  for  the 
money  and  discharged  Mr.  Campbell,  the  only  person  who  was 
under  any  legal  obligation  to  pay  it,  on  a  compliance  by  Whiting 
&  Co.  with  their  contract,  or  by  those  who  came  into  their  place 
and  stead.  According  to  the  deeds  of  Campbell  to  Baldwin,  who 
succeeded  to  the  rights  of  Whiting  &  Co.,  sooner  or  later  when- 
ever that  contract  was  carried  into  complete  effect,  Campbell 
thereupon  became  liable  to  pay  the  plaintiff  the  sum  stipulated, 
whether  Campbell  had  received  the  whole  or  a  part,  or  only  what 
was  his  own  share.  The  old  man,  the  plaintiff,  talked  rashly  and 
even  indecorously  on  some  occasions,  if  you  believe  one  of  the 
witnesses;  but  even  to  him,  so  far  as  I  recollect  his  testimony, 
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there  was  no  direct  discharge  of  Campbell  from  his  contract, 
although  he  may  have  then  supposed  Mr.  Baldwin  a  surer  mark  for 
his  money."  Again  the  president  judge  who  delivered  the  charge 
of  the  court  to  the  jury,  therein  says,  "As  to  the  hypothetical 
questions  put  on  both  sides,  I  deem  it  unnecessary  to  take  up  any 
time  in  resolving  them." 

It  appears  to  me  that  the  court  below  were  in  error  in  telling  the 
jury  that  there  was  none  of  the  testimony  from  which  they  could 
reasonably  infer  that  Knox  had,  at  any  time,  on  any  occasion, 
taken  Mr.  Baldwin  for  the  money  and  discharged  Mr.  Campbell. 
It  is  obvious  from  the  terms  of  the  obligation  and  the  agreements, 
that  Campbell  was  not  bound  to  pay,  nor  was  he  liable  to  pay  the 
thirteen  hundred  and  fifty  dollars  to  Knox  until  he  should  receive 
it  himself  upon  the  contract  which  he  had  made  or  might  make  for 
the  sale  of  the  land,  or  at  least  neglected  to  receive  it  when  he  had 
it  in  his  power  to  obtain  it.  If  this  is  a  correct  exposition  of  the 
obligation  and  contracts  between  the  parties,  of  which  there  can  be 
no  doubt,  it  necessarily  follows,  that  any  interposition  of  Knox,  by 
which  he  prevented  Campbell  from  receiving  the  money,  and 
obtained  an  agreement  to  have  it  paid  directly  to  himself,  when  he 
should  want  or  call  for  it,  was  a  discharge  of  Campbell  from  his 
obligation,  not  only  in  equity  and  good  conscience,  but  in  law. 
The  court  was  also  in  error  when  they  told  the  jury,  that  from  no 
part  of  the  testimony  could  it  be  reasonably  inferred  that  Knox 
took  Mr.  Baldwin  for  his  money.  What  other  inference  can  be 
drawn  from  his  repeated  declarations,  if  the  witnesses  are  to  be 
believed,  that  he  had  got  Mr.  Baldwin  for  his  money ;  that  he  had 
now  got  a  gentleman  for  his  money ;  was  sure  of  it,  and  would 
leave  it  in  his  hands  till  he  wanted  it  ?  The  president  judge,  again 
referring  to  the  testimony  of  the  witnesses,  says,  "  but  even  to  him, 
so  far  as  I  recollect  his  testimony,  there  was  no  direct  discharge  of 
Campbell  from  his  contract,  although  he  may  have  then  supposed 
Mr.  Baldwin  a  surer  mark  for  his  money."  I  do  not  know,  per- 
haps, what  the  judge  here  intended  by  a  direct  discharge,  but  if  his 
idea  was  no  other  than  a  formal  release  or  discharge  given  or 
delivered  directly  to  Campbell  himself,  he  was  mistaken ;  for  an 
acquittance  given  by  Knox  to  Mr.  Campbell  would  have  indirectly 
been  a  discharge  to  Campbell,  and  so  his  directing  Mr.  Baldwin 
not  to  pay  it  to  Campbell,  and  Baldwin's  declining  to  pay  to 
Campbell  in  consequence  of  this  prohibition  of  Knox's,  if  true, 
was  an  indirect,  but  very  effectual  discharge  of  Campbell  from  his 
obligation.  And  although  all  this  may  have  been  done  by  Knox, 
under  the  mistaken  impression  that  Mr.  Baldwin,  as  the  judge 
said,  was  a  surer  mark  for  his  money,  yet  upon  his  finding  that  he 
is  not  likely  afterwards  to  get  his  money  from  Mr.  Baldwin,  he 
shall  not  be  permitted  to  return  upon  Mr.  Campbell,  or  his  estate, 
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for  it.  For  if  the  testimony  given  on  the  part  of  the  defendants 
below  is  believed,  it  was  a  course  entirely  of  Knox's  own  seeking, 
without  any  solicitation  of  Campbell,  or  ever  consulting  his  wishes 
in  respect  to  it.  By  his  interference  he  caused  Campbell  to  credit 
Mr.  Baldwin  with  the  thirteen  hundred  and  fifty  dollars  on  the 
agreement  for  the  purchase  of  the  lands;  and  by  his  forbidding 
Mr.  Baldwin  to  pay  any  portion  of  this  sum  to  Campbell,  he  put 
it  out  of  the  power  of  Campbell  to  demand  or  receive  it.  If  any 
loss  has  arisen  from  this  course  which  has  been  adopted  by  him,  he 
has  been  the  occasion  of  it,  and  must  bear  it.  This  would  even  be 
the  rule  if  Campbell  and  Knox  were  equally  innocent  in  bringing 
about  the  cause  which  has,  or  is  likely  to  result  in  the  loss ;  but  I 
do  not  consider  them  equally  innocent ;  for  if  there  be  fault,  it  lies 
altogether  at  the  door  of  Mr.  Knox.  I  think  the  court  below, 
instead  of  charging  the  jury  as  they  did,  ought  to  have  told  them, 
that  if  they  believed  the  testimony  of  the  witnesses  on  the  part  of 
the  defendants  below,  it  was  their  duty  to  find  a  verdict  in  their 
favor.  I  further  think,  that  if  the  court  had  answered  correctly, 
the  hypothetical  questions  of  the  defendant's  counsel,  as  the  judge 
was  pleased  to  call  them,  that  they  ought  to  have  been  answered 
in  favor  of  the  defendants  below  ;  and  that  there  was  error  there 
fore  in  the  court's  declining  to  answer  them. 

Judgment  reversed  and  a  venire  de  novo  awarded. 


Shewell  against  Meredith. 

Practice,  with  regard  to  the  execution  of  a  liberari  facias,  the  return  by  the 
sheriff  and  satisfaction  of  the  judgment  upon  which  it  issued.  Whether 
under  certain  circumstances  the  judgment  is  satisfied,  is  a  matter  of  fact  for 
the  jury :  and  it  is  error  if  the  court  decide  it. 

ERROR  to  Fayette  county. 

This  was  a  feigned  issue  to  try  the  right  to  money  in  which 
Thomas  Shewell  was  defendant,  and  William  Meredith  plaintiff. 
It  was  agreed  that  the  amount  in  the  hands  of  the  defendant,  was 
two  hundred  and  eleven  dollars. 

Meredith,  the  plaintiff  below,  claimed  the  money  (being  the 
proceeds  of  a  property  called  the  "  Broadford"),  under  a  judgment 
in  the  name  of  Maurice  and  William  Wurts  v.  S.  H.  Whitehill, 
which  had  been  assigned  to  him.  This  judgment  was  entered  on 
the  sixteenth  day  of  January,  one  thousand  eight  hundred  and 
nineteen,  for  five  hundred  and  ninety-eight  dollars  and  seventy- 
eight  cents.  Afi.  fa.  issued  to  March  Term,  one  thousand  eight 
hundred  and  nineteen,  which  was  stayed.  A  plu.  fi.  fa.  issued 
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to  March  Term,  one  thousand  eight  hundred  and  twenty,  which 
was  levied  on  the  "Broadford"  property;  which,  upon  inquisition 
held,  extended.  A  lib.  fa.  issued  to  March  Term,  one  thousand 
eight  hundred  and  twenty-one,  which  was  returned  with  an  inqui- 
sition annexed,  valuing  the  lands  at  three  hundred  dollars  per 
annum;  which  inquisition  concludes  in  these  words,  "which  said 
messuage,  &c.,  I,  the  said  sheriff,  have  caused  to  be  delivered  to  the 
said  Maurice  and  William  Wurts,  to  hold  to  them  and  their  assigns, 
until  the  debt  and  damages  in  said  writ  mentioned,  together  with 
the  interest  thereof,  be  fully  levied,  as  by  the  said  writ  I  am 
commanded."  On  the  execution  docket  the  return  is  entered, — 
"property  delivered  to  the  plaintiff ."  On  the  back  of  the  lib.  fa. 
is  endorsed,  "proceedings  stayed  by  plaintiff's  attorney,"  and 
signed  "Dame?  P.  Lynch;"  which  endorsement  is  erased  by  a 
pen  having  been  drawn  over  it.  And  the  plaintiff  called  Daniel  P. 
Lynch,  the  sheriff,  who  said  that  that  was  his  return,  and  the 
erasure  had  been  made  by  some  one  else  and  not  by  him;  that  he 
did  not  proceed  to  make  an  actual  delivery  of  the  property,  in 
consequence  of  an  arragement  between  the  plaintiff  and  Whitehill, 
the  defendant  in  the  execution. 

Shewell,  the  defendant  below,  had  a  judgment  against  S.  H. 
Whitehill,  entered  on  the  nineteenth  day  of  January.  A.  D.  one 
thousand  eight  hundred  and  twenty-one,  which  it  was  admitted 
was  entitled  to  the  money,  unless  the  plaintiff  below  could  claim 
it  as  the  oldest  judgment-creditor. 

The  defendant  below,  .also  exhibited  in  evidence  an  article  of 
hgreement  between  S.  H.  Whitehill,  and  Abraham  Haigh  arid 
Levi  Haigh,  dated  the  tenth  of  November,  one  thousand  eight 
hundred  and  twenty-one,  by  which  Whitehill  leased  the  said 
"Broadford"  property  to  the  said  Haighs  to  the  first  of  April 
following,  for  one  hundred  and  fifty  dollars,  and  from  that  time, 
for  the  term  of  seven  years  for  the  sum  of  three  hundred  dollars 
per  annum. 

On  the  fifth  March,  one  thousand  eight  hundred  and  twenty- 
two,  the  plaintiff  below  took  an  assignment  of  this  lease  "until 
the  rents  should  pay  the  amount  of  his  judgment  and  costs  " 
against  Whitehill.  On  the  same  lease  is  another  endorsement  in 
these  words:  "April  24th  1823.  By  the  consent  of  Mr.  White- 
hill,  I,  as  attorney  of  Mr.  Meredith,  do  hereby  re-assign  the 
above  lease.  THOMAS  IRWIN." 

Mr.  Irwin  stated,  on  behalf  of  Mr.  Meredith,  that  there  must 
be  a  mistake  in  the  date  of  the  re-assignment ;  that  it  was  in  one 
thousand  eight  hundred  and  twenty-two. 

Stewart  H.  Whitehill,  who  was  sworn,  said,  that  when  the  lease 
was  re-assigned  to  him  by  Mr.  Irwin,  it  was  agreed  between 
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them  that  he  (Whitehill)  should  pay  one  hundred  dollars  a  year 
until  Meredith's  judgment  should  be  satisfied. 

Some  money  had  been  collected  by  Meredith's  attorney  under 
the  loose,  and  some  was  paid  by  Whitehill  under  the  new  arrange- 
ment after  the  re-assignment. 

The  court  was  requested  by  the  defendant  to  instruct  the  jury: 
1.  That  after  the  plaintiff  had  proceeded  to  hold  an  inquisition 
on  the  property  of  Stewart  H.  Whitehill,  the  defendant  in  the 
execution,  by  which  the  property  extended,  an  arrangement  between 
the  plaintiff  and  Stewart  H.  Whitehill,  the  said  defendant,  by 
which  the  plaintiff  got  possession  of  the  property,  by  taking  an 
assignment  of  the  lease,  which  the  defendant  held  on  his  tenants, 
was  a  satisfaction  of  the  judgment,  as  against  all  other  judgment 
creditors. 

.  2.  That  no  subsequent  arrangement  between  the  plaintiff  and 
S.  H.  Whitehill  can  affect  other  judgment  creditors  of  S.  H.  White- 
hill. 

3.  That  the  inquisition  held  on  the  lib.  fa.,  stating  that  the  pos- 
session had  been  delivered  to  the  plaintiff,  and  the  entry  to  that 
effect  on  the  execution  docket,  are  conclusive  of  the  fact,  as  between 
plaintiff  and  other  creditors,  notwithstanding  any  mistake  in  the 
sheriff's  return,  which  does  not  appear  on  record  and  is  only  proved 
by  the  sheriff. 

4.  That  after  extent,  and  particularly  after  lib.  fa.  issued  an 
arrangement  between  plaintiff  and  defendant  in  Jhe  execution,  by 
which  said  defendant  assigns  to  plaintiff  a  lease  of  the  property 
levied  on,  until  his  debt  is  paid,  is  a  satisfaction  of  plaintiff's  judg- 
ment, as  far  as  other  judgment  creditors  are  concerned ;    and  no 
subsequent   arrangement   between  plaintiff  and  defendant  in  the 
execution  will  affect  other  creditors. 

5.  That  the  arrangement  made  by  plaintiff  with  S.  H.  Whitehill 
on  the  re-assignment  of  the  lease,  by  which  the  said  S.  H.  White- 
hill,  the  defendant  in  the  execution,  was  to  retain  the  possession  of 
the  property  and  pay  plaintiff  one  hundred  dollars  a  year,  was  a 
satisfaction  of  plaintiff's  judgment. 

The  court  instructed  the  jury  on  the  points  respectively,  as  fol- 
lows : 

1.  The  circumstances  stated,  when  in  fact  it  is  proved  by  the 
sheriff  that  there  never  was  a  delivery  of  possession  under  the 
writ,  and  it  also  appears  that  the  arrangement  between  the  plaintiff 
and  S.  H.  Whitehill  was  distinct  from,  and  independent  of  the 
extent,  will  not  be  a  satisfaction  of  the  judgment  as  against  all 
other  subsequent  judgment  creditors. 

2.  If  the  assignment  of  the  lease  to  the  plaintiff  was  a  satisfac- 
tion of  his  judgment,  no  subsequent  agreement  between  him  and 
S.  H.  Whitehill  could  affect  the  judgment  creditors.     But  we  have 
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said  the  assignment  was  not  a  satisfaction,  except  for  so  much  as 
was  made  under  the  landlord's  warrant,  unless  made  in  consumma- 
tion of  the  extent. 

3.  The  inquisition  on  the  lib.  fa.  is  not  conclusive  evidence  that 
the  possession  was  delivered  to  the  plaintiff,  but  the  sheriff  is  com- 
petent to  prove  that  possession  never  was  delivered ;  that  the  pro- 
ceedings on  the  lib.  fa.  were  stayed  by  the  plaintiff's  attorney,  and 
that  the  endorsement  of  such  stay  on  the  writ,  was  his  return, 
and  has  been  erased  since  the  return  without  his  knowledge  or 
consent. 

4.  The  arrangement  between  plaintiff  and  S.  H.  Whitehill,  after 
extent  and  after  lib.  fa.,  by  which  a  lease  was  assigned  to  plaintiff 
for  the  purpose  of  paying  his  debts,  is  not  a  satisfaction  of  his  judg- 
ment, if  it  appear  not  to  have  been  made  in  pursuance  of  the  extent; 
but  to  be  distinct  and  independent  of  it,  and  made  to  enable  the 
plaintiff  to  receive  the  rents  as  they  became  due  in  payment,  &c. 
The  assignment  of  the  lease  was  not  made  until  near  a  year  after 
the  lib.  fa.  was  returnable.     It  was  re-assigned  to  Mr.  Whitehill 
in  about  forty  days ;  the  plaintiff  having  received  of  the  rent  due, 
about  seventy-one  dollars,  being  the  whole  that  could  be  obtained 
by  distress.     The  arrangement,  if  not  in  completion  of  the  extent, 
did  not  delay  or  prevent  other  judgment  creditors  from  proceeding. 

5.  The  arrangement  referred  to  was  not  a  satisfaction  of  the 
judgment. 

The  jury  found  for  the  plaintiff  two  hundred  and  eleven  dollars 
and  one  cent. 

The  following  errors  were  assigned  : 

1.  The  court  erred  in  not  giving  a  direct,  precise  and  explicit 
answer  to  the  first,  second  and  fourth  points  of  the  defendant  be- 
low. 

2.  The  court  erred  in  assuming  the  fact  that  the  arrangement 
between  plaintiff  below  and  Whitehall  was  not  in  consummation  of 
the  extent.     That  was  a  fact  for  the  jury  to  decide,  but  the  court 
took  it  from  them. 

3.  The  court,  in  like  manner,  decides  another  fact ;   that  the 
lease  was  re-assigned  in  about  forty  days — whereas  the  written  re- 
assignment on  the  lease  is  dated  near  fourteen  months  after  the 
assignment. 

4.  The  court  erred  in  its  instructions  to  the  jury  on  all  the  points 
submitted  by  the  defendant  below. 

N.  Ewing,  for  the  plaintiff  in  error,  cited  Turnpike  Company 
v.  Hendel,  11  S.  &  R.  123  ;  Bebee  et  ah.  v.  Bank  of  New  York, 
1  Johns.  529,  548,  565 :  Barnet  v.  Washebaugh,  16  S.  &  R.  410. 

W.  Wilkim,  for  defendant  in  error,  cited  Kuhn  v.  North  et  als., 
10  S.  R.  399. 
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PER  CURIAM. — The  recital  in  a  body  of  the  inquisition,  that  the 
sheriff  had  delivered  the  premises  in  satisfaction  of  the  debt,  was 
inoperative* as  being  no  part  of  the  return  till  made  so  by  reference 
from  the  endorsement  on  the  writ,  which  for  that  purpose  ought  to 
be  in  these  or  similar  words  :  "  The  execution  of  this  writ  appears 
in  a  certain  schedule  hereunto  annexed."  Grayd.  Forms  249. 
But  there  was  not  a  spark  of  evidence  that  such  a  return  was  made. 
On  the  contrary,  there  was  evidence,  which  was  fairly  left  to  the 
jury,  that  the  sheriff  had  returned.  "  The  proceedings  stayed  by  the 
plaintiffs  attorney ;"  and  that  this  return  had  been  subsequently 
erased  without  an  application  of  the  officer,  or  the  leave  of  the  court, 
cannot,  being  the  act  of  a  spoiler,  impair  the  legal  effect  of  the 
return.  The  proceedings  having  been  stayed,  then,  the  question 
was,  whether  the  judgment  had  been  satisfied  by  acts  of  the  parties 
in  pais.  The  terms  of  the  agreement  which  accompanied  the  assign- 
ment of  the  lease,  do  not  appear.  By  the  words  of  the  assignment 
the  interest  of  the  judgment-creditor  was  to  endure  "  till  the  rents 
should  pay  the  amount;"  and  this  may  have  been  accepted  as  very 
payment,  or  as  the  means  of  payment ;  in  other  words,  as  satisfac- 
tion, or  only  as  a  collateral  security,  and  if  the  latter,  the  judg- 
ment remained  a  lien  for  the  residue,  credit  being  given  for  what- 
ever the  assignment  had  produced.  But  the  question  whether  the 
assignment  had  been  accepted  as  satisfaction,  or  as  a  collateral 
security,  was  for  the  jury,  the  evidence  of  the  fact  being  collected 
from  the  terms  of  the  assignment  and  the  transactions  appearing 
by  the  parol  evidence.  But  this  matter  of  fact  was  peremptorily 
determined  by  the  court  as  matter  of  law ;  and  in  this  there  was 
error. 

Judgment  reversed  and  a  venire  de  novo  awarded. 
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Johnston  against  Chapman. 

An  assignment  and  guarantee  of  a  bond  is  an  engagement  oS  the  assignor 
to  pay  the  money,  on  the  insolvency  of  the  obligor  ;  provided  the  assignee 
use  due  diligence  to  obtain  payment  from  the  obligor. 

What  is  the  due  diligence  which  is  required,  is  a  matter  of  fact  for  the 
determination  of  the  jury. 

An  assignee  cannot  maintain  an  action  on  the  covenant  of  guarantee, 
against  the  assignor,  upon  proof  alone  of  a  demand  of  payment  upon  the 
obligor.  He  must  prove  the  insolvency  of  the  obligor,  and  that  he  used  due 
diligence  to  collect  the  money  from  him. 

Whether  the  assignment  was  made  before  or  after  the  bond  became  due, 
makes  no  difference :  that  principle  is  only  applicable  to  the  endorsement  of 
negotiable  paper. 

WRIT  of  error  to  the  Common  Pleas  of  Indiana  county. 

Peter  Yarnell  executed  a  single  bill  by  which  he  promised  to  pay 
Thomas  Johnston,  on  the  first  of  December,  one  thousand  eight 
hundred  and  twenty-nine,  two  hundred  barrels  of  salt.  The  pay- 
ment of  which,  together  with  other  single  bills,  was  secured  by  a 
mortgage  on  a  tract  of  land.  Thomas  Johnston,  on  the  twenty-first 
of  July,  one  thousand  eight  hundred  and  twenty-eight,  made  the 
following  assignment  of  this  single  bill  to  Thomas  Chapman,  the 
plaintiff  below :  "  I  do  hereby  assign  and  guarantee  the  payment 
of  the  within  bond  to  Thomas  Chapman,  his  heirs  or  legal  repre- 
sentatives for  value  received."  Yarnell  did  not  reside  in  Pennsyl- 
vania, but  Chapman  made  a  demand  of  the  salt  of  the  person  who 
represented  the  obligor  at  the  time  and  place  when,  by  the  agree- 
ment of  the  parties,  it  was  made  payable.  Payment  having  been 
refused,  this  action  on  the  case  was  brought  by  Chapman  against 
Johnston  on  the  guarantee. 

The  defendant  requested  the  court  below  to  charge  the  jury  : 
"  That  the  plaintiff  could  not  recover,  he  never  having  attempted 
to  enforce  the  collection  of  the  single  bill  from  Peter  Yarnell ;"  and 
"  That  the  assignment  of  the  single  bill  to  the  plaintiff  was  an 
assignment  pro  tanto,  of  the  mortgage,  which  secured  its  payment; 
and  if  the  jury  believed  the  mortgaged  premises  were  ample  security 
for  the  payment  of  the  single  bill,  the  plaintiff  could  not  recover." 

The  court  answered  both  these  propositions  in  the  negative  ;  and 
instructed  the  jury,  that  the  plaintiff  was  entitled  to  recover,  uoon 
the  evidence  which  he  had  given. 

The  same  question  was  argued  in  this  court  by 

White  for  the  plaintiff  in  error. 

An  assignment  and  guarantee  of  a  bond,  is  an  implied  under- 
taking by  the  assignor,  that  it  is  good  and  recoverable,  and  the 
acceptance  thereof  by  the  assignee,  is  an  implied  engagement  on  his 
part  that  he  will  use  due  diligence  to  enforce  the  payment  by  the  obli- 
gor ;  and  such  is  the  legal  construction  of  the  contract.  Philip  v. 
Aston,  2  Taunt.  206 ;  Overton  v.  Tracy,  14  S.  &  R.  327 ;  Tibbs 
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v.  Cannon,  9  Id.  202 ;  Harwood  v.  Ramsey,  15  Id.  34 ;  Moakly  v. 
Riggs,  19  Johns.  71 ;  Reed  v.  Garwin,  12  S.  &  K.  100. 

If  we  are  right  in  this  position,  then  the  plaintiff  cannot  recover, 
for  the  proof  was  that  the  mortgaged  premises  were  abundantly  suf- 
ficient to  pay  the  single  bill.  That  the  assignment  of  the  single 
bill  was  an  assignment  pro  tanto  of  the  mortgage,  were  cited,  Green 
v.  Hart,  1  Johns.  590 ;  Mersereau  v.  Runyan,  11  Johns.  538  ; 
Wents  v.  Dehaven,  1  S.  &  R.  317  ;  McCall  v.  Lennox,  9  Id.  312; 
Betz  v.  Hebner,  1  P.  &  W.  280. 

Foster  for  defendant  in  error. 

The  contract  of  the  obligor  in  a  bond  is,  that  he  will  pay  on  or 
before  a  certain  time,  to  the  obligee ;  the  contract  of  the  assignor 
is  that  the  obligation  is  good  and  the  terms  of  it  will  be  observed. 
A  failure  to  pay  on  or  before  the  time,  is  a  breach  of  the  contract 
of  the  obligor,  and  of  course  the  assignor  also.  If,  therefore,  there 
is  a  breach  of  the  engagement  by  the  assignor,  a  right  of  action 
accrues.  It  is  not  necessary  to  sue  the  debtor  in  order  to  establish 
a  right  of  action  against  the  assignor :  3  Wheat.  154 ;  Bank  of 
New  York  v.  Livingston,  2  Johns.  Cas.  409  ;  Harwood  v.  Ramsey, 

15  S.  &  R.  33,  34 ;  Folwell  v.  Beaver,  13  Id.  311.     Why  construe 
a  contract,  absolute  in  its  terms,  to  mean  one   conditional  in  its 
effect?     Why  "make  the  word  of  promise  to  the  ear  and  break  it 
to  our  hope  ?"     An  absolute  guarantee  is  different  from  a  promise 
to  pay,  if  another  does  not.     Cox's  Dig.  729,  No.  19. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — If  an  obligee  on  assigning  a  bond,  enter  into  a 
covenant  with  the  assignee,  to  stand  surety  for  its  payment,  this  is 
an  engagement  to  pay  the  money,  on  the  insolvency  of  the  obligor, 
provided  the  assignee  use  due  diligence  to  obtain  payment  from  the 
obligor.  There*,  is  no  distinction  between  the  case  referred  to 
(Rudy  v  Wolf,  16  S.  &  R.  79),  and  the  present,  except  in  the 
phraseology  of  the  agreement,  and  this  can  make  no  essential  dif- 
ference. The  legal  import  of  the  term  "guarantee"  is  a  promise 
to  answer  for  the  payment  of  some  debt,  or  the  performance  of 
some  duty,  in  case  of  the  failure  of  another  person,  who  in  the  first 
instance  is  liable;  3  Kent's  Com.  85.  In  Rudy  v.  Wolf  the  same 
rule  was  applied  to  an  express  covenant,  as  had  been  adopted  in 
Virginia,  on  the  covenant  implied  from  the  assignment. 

In  2  Wash.  266;  2  Hen.  &  Mun.  119,  and  in  Rudy  v.  Wolf, 

16  S.  &  R.  79,  it  was  settled,  that  due  diligence  to  recover  the 
money  from  the  obligor  must  be  used,  and  that  what  is  due  diligence, 
is  a  fact  for  the  decision  of  the  jury,  on  the  whole  evidence  sub- 
mitted to  them.     In  a  cause  like  the  present,  two  things  are  indis- 
pensable to  the  maintenance  of  the  suit.     The  plaintiff  must  prove, 
first,  the  insolvency  of  the  obligor,  and  secondly,  that  he  used  due 
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diligence  to  obtain  payment  from  him.  Was  there  evidence  either 
that  Yarnell  was  insolvent,  or  that  the  necessary  diligence  had  been 
used  to  collect  the  debt?  I  have  looked  through  the  testimony  in 
vain  for  proof  of  the  essential  pre-requisites  to  the  maintenance  of 
the  plaintiff 's  action.  A  demand  of  payment  alone  is  not  sufficient. 
It  must  be  followed  up  with  proof  from  which  the  jury  can  reason- 
ably infer  the  insolvency  of  the  obligor,  and  that  the  requisite  atten- 
tion has  been  paid  to  the  collection  of  the  debt.  Besides,  here  a 
mortgage  was  given  as  a  collateral  security  ;  and  to  this  fund  the 
plaintiff  might  have  resorted,  on  the  refusal  to  deliver  the  salt  ac- 
cording to  contract.  An  ejectment  on  the  mortgage  would  be  a 
most  efficacious  mode  of  compelling  payment,  as  it  is  in  proof,  that 
the  mortgage  premises  are  of  a  value  amply  sufficient  to  cover  the 
whole  demand.  Had  suit  been  brought  against  Yarnell,  or  some 
proceedings  instituted  on  the  mortgage,  non  constat,  but  that  the 
assignee  would  have  had  ample  redress  for  the  breach  of  the  cove- 
nant. We  think  this  rule  a  necessary  one;  as  otherwise  assignees 
would  be  careless  when  no  doubts  were  entertained  of  the  solvency'5' 
of  the  assignor. 

The  Court  of  Common  Pleas  ruled  this  case  on  the  ground  that 
there  is  an  absolute  agreement  to  pay  on  the  refusal  to  deliver  the 
salt.  In  this  we  conceive  there  was  error.  It  was  a  conditional 
and  not  an  absolute  engagement. 

I  at  one  time  doubted  whether  the  fact  that  the  assignment  was 
executed  before  the  day  of  payment,  made  a  distinction;  on  reflec- 
tion I  am  convinced  it  does  not.  After  a  careful  search  into  the 
authorities,  I  have  found  no  case,  except  in  that  of  negotiable  paper, 
where  any  distinction  has  been  taken,  whether  the  assignment  was 
made  before  or  after  the  time  fixed  for  payment.  In  either  case 
the  assignor  is  liable  on  the  assignment,  only  when  the  obligee  is 
insolvent,  and  due  diligence  has  been  used  by  the  assignee  to  enforce 
payment.  What  is  evidence  of  the  insolvency  of  the  obligor,  it  is 
unnecessary  to  decide.  We  are,  however,  of  the  opinion  that  a 
demand  of  payment  and  a  refusal  to  pay,  is  not  such  evidence, 
although  coupled  with  the  fact  of  the  non  residence  of  the  obligor ; 
Darticularly  when  a  mortgage  has  been  given  as  collateral  security. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

Referred  to,  1  C.  212;  5  Id.  177;  13  Smith  141. 
Commented  on,  21  Smith  104. 
Commented  on  and  followed,  1  W.  &  S.  204. 
Followed,  2  W.  129. 

For  the  distinction  between  the  contract  of  guaranty  and  that  of  surety- 
ship, see  Marberger  v.  Pott,  4  Harris  9 ;  Keigart  v.  White,  2  Smith  438. 
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Welker  against  Welker. 

When  the  record  and  judgment  of  a  justice  of  the  peace  is  removed  into  the 
Common  Pleas  by  a  cer<i'orori,'and  the  plaintiff  in  error  there  suffers  a  non- 
suit, a  scire  facias  will  not  lie  by  the  defendant  in  error,  to  have  execution 
for  the  amount  of  his  judgment  before  the  justice  and  costs  ;  the  record  must 
be  remitted  to  the  justice  to  be  proceeded  in. 

If  a  guardian  obtains  a  judgment  during  his  guardianship,  he  may  have  a 
scire  facias  to  revive  that  judgment,  and  have  execution  thereof  after  the 
time  for  which  he  was  appointed  guardian  has  elapsed,  although  another 
guardian  be  appointed. 

ERROR  to  the  Common  Pleas  of  Westmoreland  county. 

Nicholas  Long,  guardian  of  the  heirs  of  Michael  Welker,  de- 
ceased, obtained  a  judgment  against  Jacob  Welker  before  a  justice 
of  the  peace  in  1813.  The  defendant  sued  out  a  writ  of  certiorari, 
and  upon  the  return  of  the  record  of  the  justice,  failing  to  file 
exceptions,  judgment  of  non  pros,  was  entered  agreeably  to  the 
rules  of  court.  Upon  this  judgment  of  non  pros,  the  plaintiff  in 
this  suit,  Nicholas  Long,  sued  out  a  writ  of  scire  facias  to  have 
execution  of  the  amount  of  his  judgment  and  costs.  It  appeared 
by  the  records  of  the  Orphans'  Court  that  Nicholas  Long  had  been 
appointed  the  guardian  of  Welker's  children,  "  until  they  arrived  to" 
the  age  of  fourteen  years,"  and  that  after  that  period  and  before  this 
writ  issued  another  guardian  had  been  appointed.  The  defendant 
plead  "nultiel  record"  and  also  specially,  that  after  the  nonsuit 
•was  entered,  and  before  the  writ  issued,  .the  wards  of  the  plaintiff 
arrived  at  the  age  of  fourteen  years,  and  another  guardian  was 
appointed  over  their  persons  and  estates.  To  this  plea  the  plaintiff 
demurred,  and  the  defendant  joined  in  the  demurrer. 

Upon  both  issues  the  court  rendered  a  judgment  for  the  plaintiff. 

Kuhns  and  J.  B.  Alexander,  for  plaintiff  in  error. 

Two  positions  were  contended  for :  1st.  That  there  was  no  judg- 
ment in  the  Common  Pleas  upon  which  a  scire  facias  could  be  sup- 
ported. 2d.  If  there  was  such  a  judgment,  the  scire  facias  could 
not  be  supported  by  the  present  plaintiff,  whose  interest  was  divested 
by  the  arrival  of  his  wards  at  full  age. 

The  record  should  have  been  remitted  to  the  justice  for  execution, 
which  can  alone  be  granted  by  the  court  which  rendered  the  judg- 
ment: 19  Vin.  Abr.  284;  4  Com.  Dig.  140;  1  Lev.  134:  Cowp. 
843 ;  2  Ld.  Raym.  1417 ;  Tidd.  Prac.  1007 ;  3  Salk.  320 ;  Cro. 
Car.  23 ;  1  Ld.  Raym.  216.  If  the  plaintiff  desired  to  proceed  in 
the  Common  Pleas,  he  could  only  do  so  by  a  suit  upon  the  recog- 
nisance :  1  Wils.  88. 

It  is  a  general  rule  that  where  the  power  granted  has  expired, 
either  by  its  own  limitation,  by  the  happening  of  some  contingency 
on  which  it  was  made  to  depend  for  its  existence,  or  by  a  revocation, 
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the  power  ceases,  and  no  valid  act  can  be  done  in  pursuance  of  it. 
The  appointment  of  a  guardian  over  the  person  and  estate  of  a 
minor,  is  no  more  than  the  creation  of  a  power,  for  the  purposes 
understood  to  belong  to  that  trust,  and  those  powers  endure  no 
longer  than  the  trust  itself  continues. 

O 

The  Act  of  Assembly  of  1713,  section  7,  Smith  84,  authorizes 
the  Orphans'  Court  to  admit  minors  to  make  choice  of  guardians, 
to  appoint  guardians,  and  directs  that  such  guardians  as  shall 
be  appointed  by  the  court,  shall  be  allowed  and  received  to  prose- 
cute and  defend  all  actions  relating  to  the  orphans  or  minors. 
This  right  to  prosecute  and  defend,  cannot  well  be  considered  as 
extending  beyond  the  time  for  which  the  appointment  was  made, 
because  after  that  the  office  or  trust  itself  is  at  an  end,  and  the 
right  to  sue,  which  is  merely  appurtenant  to  the  office,  must  cease 
also. 

But  a  question  of  a  more  practical  nature  arises  in  the  case  before 
the  court.  The  guardian  having  obtained  judgment  during  the 
time  he  had  a  right  to  prosecute,  can  he  now,  or  can  the  ward,  in 
the  name  of  the  guardian,  proceed  to  execution  ?  This  is  of  some 
importance  as  regards  the  conduct  of  suits  at  law,  and  must  be 
decided  on  legal  principles. 

Previously  to  the  statute  of  17  Car.  2,  ch.  8,  Robts.  Dig.  369, 
which  in  section  2  provides  :  "  Where  any  judgment  after  a  verdict 
shall  be  had  by  or  in  the  name  of  any  executor  or  administrator, 
in  such  case  an  administrator  de  bonis  non  may  sue  forth  a  scire 
facias,  and  take  execution  upon  such  judgment."  If  an  adminis- 
trator had  judgment  and  died,  his  executor  could  not  sue  execution 
of  that  judgment.  Nor  could  an  administrator  de  bonis  non  have 
a  scire  facias  on  a  judgment  obtained  by  the  first  administrator 
for  a  debt  of  the  intestate.  So  also  if  administration  be  revoked, 
the.  administrator  could  not  afterwards  sue  out  execution  on  a  judg- 
ment obtained  by  himself:  Brudnel's  Case,  5  Coke  9;  Yaites  v. 
Gough,  Yelv.  33 ;  Barnhurst  v.  Yelverten,  Id.  83 ;  Turner  v. 
Davies,  2  Saund.  148  ;  2  Bac.  Ab.  723.  This  statute,  then,  being 
confined  to  judgments  after  verdict  and  to  cases  of  executors  and 
administrators  ;  it  does  not  extend  to  cases  of  guardian  and  ward, 
to  suits  by  attorney,  or  in  any  way  embrace  matters  inter  vivos : 
6  Bac.  Ab.  112 ;  Atkins  v.  Gardner,  Cro.  Ja.  159 ;  2  Bac.  Ab. 
724. 

If,  however,  this  action  be  not  entirely  at  an  end,  but  may  yet 
be  prosecuted  to  execution  through  the  intervention  of  a  scire 
facias  and  judgment  thereon,  it  becomes  material  to  inquire,  by 
•whom  that  scire  facias  may  be  sued  out,  or  who  may  have  execu- 
tion. 

It  is  true  that  the  writ  of  scire  facias,  requiring  a  defendant  to 
say  why  execution  may  not  be  made  of  a  judgment  against  him, 
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must  be  founded  on  a  record,  for  the  judgment  pre-supposes  a 
record,  and  the  rule  of  law  is  clear,  that  the  scire  facias  must  cor- 
respond with  the  record.  But  the  rule  itself,  though  founded  on 
the  record  is  granted  on  the  suggestion  that  some  fact,  not  appa- 
rent on  the  record,  has  occurred,  without  a  legal  decision  on  which 
no  further  proceedings  can  be  had  on  the  judgment.  The  facts 
suggested,  are  generally  such  as  the  death  of  the  parties,  the  mar- 
riage of  a.  feme  party,  the  case  of  administrator  durante  minoritate, 
where  the  executor  has  since  arrived  at  proper  age  to  execute  the 
will,  and  some  others  within  the  equity  of  the  statute  of  17  Car.  2. 

Thus,  if  there  be  a  judgment  by  an  administrator,  durante  mi- 
noritate,  the  executor,  after  he  arrives  at  full  age,  may  have  a 
scire  facias,  for  he  is  privy  to,  and  has  an  interest  in,  the  judg- 
ment: 5  Com.  Dig.  777;  6  Bac.  Abr.  113;  2  Id.  723. 

But  a  scire  facias  does  not  lie  by  him  who  has  no  interest  in  the 
thing  recovered,  though  there  be  a  privity.  As  on  a  judgment 
in  favor  of  husband  and  wife,  in  right  of  the  wife,  and  the  wife 
die,  the.  husband  cannot  have  a  scire  facias.  This,  however,  must 
mean,  where  the  proceeding  is  in  rem,  because,  if  husband  and 
wife  have  judgment  for  a  debt  due  to  the  wife,  and  she  dies,  he 
may  have  execution  for  the  debt,  without  letters  of  administration 
and  scire  facias  ;  and  this,  on  the  principle  that  by  obtaining  the 
judgment  during  the  coverture,  he  has  changed  the  character  of 
the  property,  and  made  it  his  own  by  conversion :  5  Com.  Dig. 
779 ;  2  Com.  Dig.  82 ;  6  Bac.  Abr.  116. 

But  if  the  wife  were  administratrix,  and  suit  brought  by  her  and 
her  husband  jure  re  presentations,  and  judgment,  and  she  dies, 
the  husband  cannot  proceed  on  this  judgment  as  survivor.  Letters 
of  administration  de  bonis  -non,  must  be  obtained,  and  a  scire 
facias  may  then  issue  by  the  provisions  of  the  statute.  Here  the 
husband  was  in  privity  with,  and  in  form  a  party  to,  the  first 
judgment ;  but  having  no  interest  in  it,  he  cannot  have  execution. 

It  is  a  settled  principle,  that  wherever  there  is  a  change  of 
parties  by  marriage,  bankruptcy  or  death,  whereby  other  persons 
become  interested  in  the  execution  of  the  judgment,  a  scire  facias 
is  necessary,  so  as  to  make  such  new  person  a  party  to  the  judg- 
ment. Here,  however,  there  is  no  change  of  parties  to  be  helped 
by  a  itcire  facias :  Johnston  v.  Parmely,  17  Johns.  271.  If  it 
appeared  distinctly  on  the  original  record,  that  the  authority  of 
the  trustee  or  agent  aver  the  matter  in  question,  was  limited  to  a 
certain  time,  as  for  a  year,  and  that  time  had  expired,  it  would  be 
bold  to  contend  that  such  agent  could  maintain  a  scire  facias 
quare  executio  non  as  having  a  legal  control  of  the  case.  In 
this  instance,  however,  the  termination  of  the  authority  of  the 
guardian,  does  not  appear  on  the  record  of  the  original  action  ;  but 
it  is  introduced  into  the  record  by  the  plea,  so  as  to  put  the  court 
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into  possession  of  the  fact.     It  is  believed  the  decision  upon  it 
must  be  the  same  in  the  one  case,  that  it  would  be  in  the  other. 

Wherever,  then,  the  agency  of  a  formal  plaintiff  has  expired 
before  execution  executed,  even  though  judgment  has  been  ren- 
dered, the  cause  is  ended,  and  cannot  be  proceeded  in  further, 
unless  the  case  be  provided  for  by  statute ;  and  the  only  remedy 
left  to  the  party,  is  to  bring  a  new  action  on  the  original  contract. 
Although  this  is  an  old  rule  of  law,  yet  its  force  has  never  been 
impugned ;  and  we  have  an  instance  of  its  application  in  modern 
times,  by  a  very  enlightened  court,  as  shown  in  Grant  v.  Cham- 
berlin,  4  Mass.  Rep.  611 ;  where  it  was  decided,  that  an  adminis- 
trator de  bonis  non  cum  testamento  annexo,  could  not  maintain  a 
writ  of  error  to  reverse  a  judgment  by  the  original  executor,  and 
between  the  same  parties,  in  page  613 ;  it  was  decided,  that  such 
former  judgment  by  the  executor  was  at  an  end,  and  could  not  be 
pleaded  to  bar  to  a  new  action  on  the  original  contract. 

Armstrong,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — A  certiorari  to  remove  the  judgment  in  an  action 
before  a  justice  of  the  peace,  has  long  been  considered  with  us  to 
be  in  substance  a  writ  of  error,  as  the  remedy  would  be  in  form, 
were  the  justice  the  judge  of  a  court  of  record.  In  the  King's 
Bench,  the  judgment  of  non  pros,  on  a  writ  of  error,  from  the 
Common  Pleas,  is  that  the  plaintiff  in  error  take  nothing  by  his 
writ,  and  that  the  defendant  go  without  day  as  well  as  have  execu- 
tion of  the  judgment  below  for  his  debt  or  damages.  In  the 
Exchequer  Chamber,  or  the  House  of  Lords,  the  judgment  is  the 
same,  except  that  there  is  no  special  award  of  execution ;  but  the 
record  is  remitted  to  the  King's  Bench  in  oilier,  as  it  is  said,  "that 
the  plaintiff  may  have  execution  thereupon."  But  this  special 
award  of  execution  is  unlike  an  affirmance,  which  is  itself  a 
judgment  quod  recuperet;  for  if  it  were  not,  it  would  be  final,  and 
it  is  certain  that  a  second  writ  of  error  may  issue,  the  difference 
being,  that  it  does  not  suspend  execution,  which  may  issue  in  pur- 
suance of  the  award  of  it,  after  the  second  writ  had  been  obtained 
The  practice  of  our  own  court  was,  I  believe,  the  same  as  that  of 
the  King's  Bench,  till  the  Act  of  the  llth  of  March  1809,  which, 
in  directing  the  record  to  be  remitted  for  execution,  produced  no 
alteration  in  the  nature  of  the  judgment,  though  it  changed  the 
court  by  which  it  was  to  be  executed.  But  it  never  was  the  prac- 
tice, here,  or  elsewhere,  to  treat  a  non  pros,  as  a  final  judgment  foi 
the  money  ;  and  in  this  respect  there  has  been  no  difference  between 
a  writ  of  error  and  a  certiorari.  While  in  the  case  of  an  affirm- 
ance, the  debt  has  been  collected  by  an  execution  from  the  Com- 
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mon  Pleas,  the  practice  has  been  general,  if  not  universal,  to  collect 
it,  in  the  case  of  a  nonpros,  by  an  execution  from  the  justice. 

On  the  remaining  point,  the  argument  of  the  plaintiff  in  error  is 
constructed  on  an  analogy  from  a  case  that  bears  little  resemblance 
to  the  present.  Assets  which  have  not  been  brought  into  a  court 
of  administration,  but  remain  unblended  with  the  goods  of  the  exe- 
cutor or  administrator  at  his  death,  belong  to  the  administrator  de 
bonis  non,  whose  title  relates  to  the  time  of  his  predecessor's  death. 
But  to  obtain  the  possession  of  assets,  is  not  to  administer  them ; 
and  a  suit,  not  founded  on  a  new  contract  or  duty  to  the  adminis- 
trator himself,  being  but  an  instrument  of  collection,  vests  no  title 
in  the  exclusion  of  that  of  the  administrator  de  oonis  non,  who  is 
entitled  even  to  the  fruit  of  a  judgment  in  the  actual  possession 
of  his  predecessor  at  his  death,  whenever  it  can  be  specifically  dis- 
tinguished and  ascertained,  just  as  if  it  had  been  received  in  con- 
sequence of  a  voluntary  payment  or  delivery.  It  is  for  this  reason 
that  neither  the  representative  of  the  first  administrator,  for  want 
of  title,  nor  the  administrator  de  bonis  non,  for  want  of  privity, 
can,  by  the  common  law,  have  execution  of  a  judgment  obtained 
by  the  executor  or  preceding  administrator.  The  inconvenience  of 
this  in  practice  is  incontestible  in  principle,  calling  so  loudly  for 
redress,  as  to  induce  the  legislature  to  interfere.  Why  should  we 
introduce  the  same  inconvenience  into  actions  by  guardians  ?  Not 
for  defect  of  title  in  the  plaintiff  on  the  record,  after  the  attainment 
of  the  ward's  age,  for  he  remains  the  legal  party,  and  perhaps  the 
holder  of  the  security  ;  and  even  were  he  not  beneficially  interested, 
there  would  be  no  reason  why  he  should  not  recover  as  a  trustee. 
Indeed,  the  security  being  taken  to  him  personally,  it  is  not  easy 
to  see  how  the  ward  could  recover  in  the  name  of  any  one  else. 
But  he  is  in  fact  interested  so  far  as  regards  the  settlement  of  his 
account ;  and  though  he  were  released  from  responsibility,  on 
account  of  the  debt,  before  recovery  had,  yet,  that  would  be  a  matter 
exclusively  between  the  ward  and  himself.  The  demurrer  to  the 
special  plea,  then,  was  well  taken ;  but  on  the  plea  of  nul  tiel 
record,  the  judgment  cannot  be  sustained. 

Judgment  reversed. 

Distinguished,  1  W.  533. 


26  SUPREME  COURT  [Pittsburgh 


The  Commissioners  against  Henry. 

At  the  expiration  of  three  months  from  the  time  when  a  duplicate  is  put 
into  the  hands  of  a  collector  of  county  tax,  any  balance  which  is  not  paid 
over  by  him  to  the  treasurer,  is  a  lien  upon  his  personal  property. 

ERROR  to  the  Common  Pleas  of  Butler  county. 

This  was  a  case  stated  in  the  nature  of  a  special  verdict,  in  which 
The  Commissioners  of  Butler  county  were  plaintiffs  and  Adam 
Henry  was  defendant.  The  case  is  so  badly  stated  as  to  be  scarcely 
intelligible  as  to  what  was  in  issue  between  the  parties  on  the 
record. 

"  The  treasurer  of  Butler  county  filed  a  transcript  of  the  balance 
due  by  Alexander  McCandless,  collector  of  county  tax  in  Clearfield 
township,  for  the  year  A.  D.  one  thousand  eight  hundred  and  twenty- 
six,  with  the  prothonotary  of  Butler  county,  agreeably  to  an  act 
regulating  county  rates  and  levies.  If  from  the  filing  of  said  tran- 
script it  was  a  lien  on  the  personal  property  of  the  said  Alexander 
McCandless  before  the  issuing  of  a  warrant  by  the  treasurer  to  the 
sheriff  of  Butler  county  then  judgment  to  be  entered  for  the  plain- 
tiff, and  the  sum  to  be  liquidated  by  the  attorneys.  If  not  a  lien 
on  the  personal  property  from  the  time  of  filing  the  transcript  then 
judgment  to  be  entered  for  the  defendant." 

The  court  below  rendered  a  judgment  for  the  defendant. 

Fetterman,  for  plaintiff  in  error,  referred  to  the  16th  section  of 
the  Act  of  llth  April  1799,  Purd.  Dig.  139  ;  the  7th  section  of  the 
Act  of  29th  March  1803,  Purd.  Dig.  6(J4 ;  and  the  construction 
given  to  them  in  Lippencott  v.  Barker,  2  Binn.  188. 

S.  A.  Grilmore,  for  defendant  in  error. 

PER  CURIAM. — It  is  not  easy  to  discover  the  intent  of  the  leg- 
islature in  declaring  that  the  transcript  shall  operate  to  all  intents 
and  purposes  as  a  judgment.  This  was  said,  probably,  in  relation 
to  notice  and  not  to  lien,  inasmuch  as  a  judgment  creates  no  lien  on 
chattels  under  any  circumstances,  although  an  execution  does.  But 
the  lien  here  arises  not  even  from  the  filing  of  the  transcript,  but 
from  the  existence  of  an  unpaid  balance  in  the  hands  of  the  col- 
lector, at  the  expiration  of  three  months  from  the  receipt  of  the  dupli- 
cate. The  office  of  the  transcript  therefore  is  to  give  record  notice, 
which  however  may  be  essential  to  render  the  lien  effective.  But 
whatever  the  intent  of  that  particular  clause  may  have  been,  it  is 
sufficient  that  the  words  of  the  act  are  plain  and  peremptory,  that 
both  land  and  chattels  shall  be  bound  from  the  expiration  of  the 
three  months ;  and  it  is  worthy  of  remark,  that  there  is  but  one 
limitation  of  the  lien  thus  created,  and  by  a  term  to,  which  is  as 
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applicable  to  land  as  to  chattels.  If  then  the  period  of  limita- 
tion be  the  same  as  regards  land  or  chattels,  its  commencement 
must  be  the  same,  without  regard  to  the  nature  of  its  origin,  whe- 
ther by  execution  or  judgment.  It  is  clear,  therefore,  that  the 
lien  in  this  case  took  date  from  the  filing  of  the  transcript. 

Judgment  of  the  Court  of  Common  Pleas  reversed  and  judgment 
for  the  plaintiff. 


i 

Keiffer  against  Altman. 

A.  purchased  a  lot  from  K.  and  paid  the  consideration  money,  but  received 
no  conveyance  :  A.  sold  the  lot  to  I.,  to  whom  K.  subsequently  agreed  to 
convey  whenever  I.  would  pay  a  certain  note  in  which  K.  was  bail  for  him, 
until  which  time  he  would  hold  the  title  as  security.  The  property  was  sold 
by  the  sheriff,  as  the  property  of  I.,  and  purchased  by  G.  In  an  action  on 
the  case  by  A.  against  K.  to  compel  him  to  convey,  it  was  held :  That  the 
sale  by  A.  to  I.,  and  the  agreement  by  K.  to  convey  to  I.  in  pursuance  there- 
of, was  a  rescission  of  the  original  coptract,  and  A.  was  not  entitled  to 
recover. 

WRIT  of  error  to  Westmoreland  county. 

This  was  an  action  on  the  case  in  the  Court  of  Common  Pleas, 
brought  by  the  plaintiff,  Peter  Altman,  to  compel  the  performance 
of  a  parol  agreement  made  between  him  and  the  defendant,  Henry 
Keiffer,  on  the  3d  day  of  June  1809,  for  the  purchase  of  a  certain 
lot  of  ground  in  the  village  of  Adamsburgh,  in  said  county,  by  the 
plaintiff  from  the  defendant.  The  plaintiff  paid  the  purchase- 
money  agreeably  to  the  contract.  This  action  was  instituted  to 
compel  the  defendant  to  make  a  title  to  the  plaintiff.  Peter  Alt- 
man, the  plaintiff,  sold  the  aforesaid  lot  to  one  Godfriedt  Imber, 
who  took  possession.  In  1812,  the  interest  of  Imber  in  said  lot 
was  sold  by  the  sheriff  of  said  county  to  John  Gilchriest,  who  is 
now  in  possession.  After  the  sale  by  Altman  to  Imber,  and  before 
the  sale  of  the  sheriff  to  John  Gilchriest,  it  was  agreed  by  Altman, 
Keiffer  and  Imber,  that  Keiffer  should  make  the  deed  to  Imber. 
On  the  22d  day  of  August  1809,  Imber  gave  his  note,  in  which 
Keiffer  was  bail  to  the  executors  of  Dr.  David  Merchand,  deceased, 
for  10Z.  Is.  Suit  was  brought  upon  this  note,  and  Keiffer  was 
obliged  to  pay  it.  It  was  agreed  between  Keiffer  and  Imber  that 
Keiffer  should  keep  the  deed  and  lot  as  security,  till  the  amount  of 
the  note  paid  for  Imber  by  Keiffer  should  be  refunded  by  Imber. 
The  amount  of  the  note  was  never  paid  to  Keiffer ;  he,  therefore, 
claimed  to  hold  the  title  as  indemnity  for  the  money  paid  for  Im- 
ber, agreeably  to  their  contract. 
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In  the  court  below  the  defendant's  counsel  contended  that  the 
plaintiff  could  not  recover  at  all ;  but  the  court  being  of  a  different 
opinion,  a  verdict  and  judgment  was  rendered  for  the  plaintiff. 

KuTins  and  J.  B.  Alexander,  for  plaintiff  in  error. — That  the 
terms  of  a  parol  or  written  contract  may  be  altered  by  parol,  cited 
1  Johns.  Gas.  22 ;  3  Johns.  530 ;  1  S.  &  R.  316. 

W.  Forward,  for  defendant  in  error. 

PER  CURIAM. — By  agreeing  that  the  plaintiff  should  convey 
directly  to  Imber,  the  defendant  admitted  that  Imber  was  the 
owner  of  the  equitable  interest,  and  exclusively  entitled  to  call  for 
the  legal  title.  The  agreement,  therefore,  was  necessarily  a  rescis- 
sion of  the  original  contract,  because,  as  the  defendant  could  not 
convey  to  both,  he  could  not  have  conveyed  to  either,  without  a 
breach  of  the  engagement  to  the  other,  if  both  engagements  were 
in  force.  But  further :  the  plaintiff  could  recover,  if  at  all,  only 
as  a  trustee  for  Imber,  or  those  in  his  stead.  But  the  plaintiff,  by 
admitting  Imber's  equitable  ownership,  admitted  a  right  in  him  to 
hypothecate  it,  by  creating  a  lien  on  the  title.  How,  then,  could 
the  plaintiff  recover  as  a  trustee  for  Imber,  whom  the  court  would 
recognise  as  the  real  party,  clear  of  Imber's  agreement  ?  Either, 
then,  the  original  contract  was  dissolved,  or  it  was  not.  If  dis- 
solved, the  plaintiff  cannot  recover.  If  it  was  not,  he  can  recover  for 
the  use  of  Imber,  only  by  reimbursing  the  defendant  his  advances 
for  Imber,  on  the  credit  of  his  agreement  for  a  lien  on  the  title. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 


Springer  against  The  Commonwealth. 

A  variance  between  the  writ  and  declaration  must  be  taken  advantage  of 
by  plea  in  abatement,  if  at  all ;  and  not  on  a  writ  of  error. 

A  plaintiff  who  sues  out  a  writ  of  summons,  pursuant  to  the  provisions 
of  the  Act  of  the  21st  of  March  1806,  cannot  afterwards  file  a  declaration 
and  proceed  to  judgment  at  the  first  term,  by  authority  of  the  Act  of  20th 
of  March  1725. 

ERROR  to  Fayette  county. 

In  the  court  below,  the  Commonwealth  was  the  plaintiff,  and 
sued  out  a  writ  of  "  summons  in  debt,  not  exceeding  four  hundred 
dollars,"  against  John  and  Jacob  Springer,  executors  of  Dennis 
Springer,  deceased.  A  declaration  waa  filed  claiming  nine  hun- 
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dred  dollars.  The  writ  was  served  upon  the  defendants,  who  did 
not  appear ;  and  the  court,  on  motion  of  the  plaintiff's  counsel,  on 
the  second  day  after  the  term  to  which  the  writ  was  returnable, 
rendered  a  judgment  for  the  plaintiif;  which  they  afterwards 
refused  to  open. 

The  errors  assigned  were :  1st.  The  variance  between  the  writ 
and  count.  2d.  That  the  judgment  was  rendered  in  pursuance  of 
the  provisions  of  the  act  of  one  thousand  seven  hundred  and  twenty- 
five,  in  an  action  commenced  under  the  act  of  one  thousand  eight 
hundred  and  six. 

W.  Forward,  for  plaintiff  in  error,  cited  Wingert  v.  Connell,  4 
S.  &  R.  237. 

W.  Wilkiw,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — A  variance  between  the  writ  and  the  declaration 
must  be  taken  advantage  of  by  plea  in  abatement,  if  at  all ;  and 
this  disposes  of  the  first  error  assigned. 

The  plaintiff  in  error  further  objects,  that  the  judgment  was  ob- 
tained by  default,  on  motion,  the  second  day  of  the  term  to  which 
the  writ  was  returnable.  If  this  be  a  proceeding  under  the  Act  of 
the  twenty-first  of  March,  one  thousand  eight  hundred  and  six  (and 
it  is  too  plain  to  admit  of  argument  that  it  is),  then  it  clearly  comes 
within  the  decision  of  the  court,  in  Wingert  v.  Connell,  4  S.  &  R. 
237.  The  judgment  was  entered  previous  to  the  time  allowed  by 
the  act  for  the  defendant  to  appear,  and  therefore  bad.  But  it  is 
contended  that  although  the  writ  was  issued  under  that  act,  yet 
that  a  declaration  was  filed,  and  not  a  statement,  and  that,  there- 
fore the  judgment  by  default  was  regular.  Admitting  the  fact  to 
be  so,  yet  the  argument  is  more  fallacious  than  solid.  For  where 
the  defendant  is  served  with  process,  which  is  authorized  solely  by 
the  act  of  one  thousand  eight  hundred  and  six,  he  is  warranted  in 
believing  that  the  directions  of  the  act  will  be  pursued  throughout. 
And  if  the  plaintiff  is  at  liberty,  without  notice,  to  take  judgment 
in  any  other  way  than  is  therein  prescribed,  it  would  prove  a  snare 
to  the  unwary,  and  may  be  used  as  a  device  to  obtain  judgment 
without  a  hearing.  An  attempt,  such  as  this,  should  be  nipped  in  the 
bud.  for  the  defendant  has  a  right  to  rely  on  the  act  which  saves  a 
default  by  an  appearance  on  the  third  day  of  the  next  succeeding 
term  to  which  the  process  issued  is  returnable,  where  the  term  is  for 
one  week,  and  the  second  Monday  of  the  term  where  it  continues 
two  weeks. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Wells  against  Hornish. 

Although  an  owner  of  real  estate  may  be  entitled  to  recover  in  an  action 
on  the  case  for  use  and  occupation,  against  one  who  has  enjoyed  the  posses- 
sion ;  yet  unless  he  can  prove  a  demise,  and  a  certain  rent  reserved,  he 
cannot  distrain.  And  in  an  action  of  trespass  against  his  bailiff,  he  cannot 
justify  by  evidence  of  what  the  annual  value  of  the  premises  was. 

In  an  action  of  trespass  against  a  bailiff  for  distraining  goods,  he  can  only 
justify  himself  by  proof  that  a  certain  rent  was  reserved,  and  that  it  was  in 
arrear. 

The  mere  warrant  of  a  landlord  is  no  justification  to  a  bailiff,  although  he 
be  a  constable  or  sheriff. 

ERROR  to  Westmoreland  county 

This  was  an  action  of  trespass  brought  by  John  Wells,  the 
plaintiff  in  error,  against  John  B.  Hornish,  the  defendant  in  error. 

On  the  trial  in  the  court  below,  the  taking  of  the  goods  was 
admitted  and  the  plaintiff  proved  the  value  of  them.  The  defend- 
ant was  a  constable,  or  at  least  acted  as  such,  and  endeavored  to 
justify  the  taking  of  the  goods  of  the  plaintiff  as  the  bailiff  of 
Arthur  Carr,  as  a  distress  for  one  hundred  and  eighty  dollars  rent, 
which  he  alleged  was  due  to  Carr.  He  first  gave*  in  evidence  a 
warrant  from  Carr,  dated  the  seventh  of  August,  one  thousand  eight 
hundred  and  twenty-six,  authorizing  him  to  distrain  the  goods  of 
the  plaintiff  for  one  hundred  and  eighty  dollars,  being  one  years' 
rent,  which  fell  due  as  was  therein  alleged,  on  the  day  preceding. 
The  defendant  proved  that  Arthur  Carr  had  become  the  purchaser 
of  the  property  and  premises,  out  of  which  the  rent  was  claimed,  at 
a  sale  made  of  the  same  by  the  sheriff  of  Westmoreland  county,  and 
that  a  deed  of  conveyance  was  duly  made  by  the  sheriff  to  Carr. 
That  the  plaintiff  was  in  the  possession  of  the  premises  so  sold. 
That  Carr  proceeded  against  him  to  recover  the  possession,  in  the 
summary  manner  provided  by  the  Act  of  Assembly,  in  favor  of 
purchasers  of  real  estate  at  sheriff's  and  coroner's  sale ;  obtained  a 
judgment,  and  a  warrant  to  the  sheriff  to  deliver  him  possession. 
What  was  done  under  this  warrant  did  not  appear.  The  plaintiff, 
however,  still  continued. in  the  occupation  of  the  premises.  With- 
out more  being  shown  or  proved  on  the  part  of  the  defendant,  he 
then  called  John  Y.  Barclay,  Esq.,  and  proposed  to  ask  him  what 
would  be  a  reasonable  rent  for  the  property  in  one  thousand  eight 
hundred  and  twenty-five  and  six  from  his  knowledge  of  the  premises. 
This  question  was  objected  to  by  the  plaintiff's  counsel,  and  the  ob- 
jection overruled  by  the  court,  which  is  the  first  error  assigned. 

The  counsel  for  the  plaintiff  requested  the  court,  to  instruct  the 
jury  on  the  following  points  : 

1.   "  That  the  plaintiff  is  entitled  to  recover  in  this  case,  unless 
the  defendant  prove  that  Arthur  Carr,  under  whose  warrant  he 
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acted,  had  demised  to  the  plaintiff  the  premises  referred  to  for  a 
term  of  years,  or  at  will,  reserving  a  rent. 

2.  "  That  the  defendant  to  justify  himself,  must  prove,  that  rent 
was  in  arrear. 

3.  "  That  the  testimony  of  John  Y.  Barclay,  Esq.,  does  not  prove 
a  lease,  so  as  to  justify  the. defendant  in  this  case. 

4.  "  That  if  Carr  had  no  right  to  distrain,  that  his  warrant  can- 
not be  a  justification  of  the  defendant." 

The  court  answered  all  these  points  expressly  against  the  plain- 
tiff, and  the  jury  found  accordingly  for  the  defendant. 

Errors  were  assigned  in  the  opinion  of  the  court,  overruling  the 
objections  of  the  testimony  of  John  Y.  Barclay,  Esq.,  and  in  each 
of  their  answers  to  the  points  put  by  plaintiff  s  counsel. 

J.  Findlay,  for  plaintiff  in  error. 

J.  B.  Alexander  and  Foster ',  contra,  who  declined  to  argue  in 
support  of  the  judgment. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — Had  this  been  an  action  brought  by  the  defend- 
ant against  the  plaintiff  for  use  and  occupation,  such  a  question  as 
was  proposed  to  be  put  to  the  witness,  might  have  been  very 
proper ;  because  after  having  shown  that  the  plaintiff  had  occupied 
the  property  by  the  permission  of  the  defendant,  he  would  have 
been  entitled  to  recover,  without  proving  that  the  plaintiff  was  to 
pay  to  him  any  certain  or  fixed  sum  for  the  same,  whatever  the 
jury  might  have  thought  would  have  been  a  reasonable  compensa- 
tion; and  to  inform  the  consciences  of  the  jury  on  that  point,  the 
testimony  would  have  been  strictly  relevant  and  unexceptionable. 
But  I  apprehend  that  in  this  action,  the  question,  what  would  be  a 
reasonable  rent,  did  and  could  not  properly  arise.  Because,  with- 
out an  agreement  fixing  upon  a  certain  rent  to  be  paid  for  the  pro- 
perty, Arthur  Carr,  or  his  bailiff,  the  defendant,  had  no  right  to 
distrain  or  seize  upon  and  take  the  plaintiff's  goods.  A  distress 
can  only  be  made  where,  by  the  agreement,  the  rent  to  be  paid  is 
certain  and  fixed,  so  that  the  tenant  may  know,  in  case  he  be 
threatened  with  a  distress,  what  he  is  to  pay  to  prevent  it,  or  in  case 
his  goods  shall  be  distrained,  what  sum  to  tender  in  order  to  retain 
them.  Where  this  is  not  the  case,  to  permit  a  landlord  to  distrain 
for  whatever  sum  he  might  say  was  reasonable,  would  introduce  the 
greatest  imaginable  oppression  and  injustice.  On  the  other  hand, 
it  would  not  do  to  leave  the  sum  to  be  fixed  by  the  tenant,  who  it 
may  be  supposed,  from  interested  motives,  would  seldom  be  sup- 
posed to  do  justice  to  his  landlord.  It  is  necessary,  therefore,  that 
the  claim  of  the  landlord  in  this  respect,  should  be  ascertained  by 
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the  agreement  itself,  under  which  the  property  is  let.  On  the  trial 
of  this  cause  it  then  became  necessary  that  the  defendant,  in  making 
out  his  justification,  should  prove  that  a  certain  rent  was  to  have 
been  paid  by  the  plaintiff  to  Carr  for  the  property ;  and  how  could 
the  opinion  of  the  witness,  as  to  what  sum  would  have  been  a 
reasonable  rent  contribute  to  prove,  in  any  degree,  that  the  plaintiff 
had  agreed  to  pay  that  sum,  whatever  it  might  be  ?  The  opinion 
of  different  men  will  vary  less  or  more  on  such  a  point ;  and  such 
testimony  cannot,  therefore,  lead  to  absolute  certainty  as  to  the 
amount  of  rent  that  was  to  have  been  paid;  which  I  consider 
indispensably  necessary. 

Hence,  it  appears,  that  the  court  below  erred  in  admitting  the 
testimony  of  Mr.  Barclay,  which  was  objected  to. 

After  the  close  of  the  testimony  on  both  sides,  the  plaintiff's 
counsel,  among  other  things,  requested  the  court  to  charge  the  jury, 
that  the  defendant,  to  justify  himself,  must  prove  that  rent  was  in 
arrear.  In  arisAver  to  this,  the  court  told  the  jury  that  the  defend- 
ant was  not  bound  to  prove  the  rent  in  arrear.  And  this  is 
assigned  by  the  plaintiff's  counsel  for  the  third  error.  It  is  difficult 
to  conceive  upon  what  principle  it  was,  that  the  court  below  gave 
this  direction  to  the  jury.  The  defendant  rested  his  defence  entirely 
upon  his  justification,  which  was  clearly  of  an  affirmative  character ; 
and  that  rent  was  due,  and  in  arrear  by  the  plaintiff  to  Arthur  Carr, 
appears  to  me  to  have  ,been  the  very  gist  of  it.  No  rule  is  better 
established  than  this ;  that  the  burden  of  proof  lies  upon  him,  who 
is  in  the  affirmative  in  pleading.  The  defendant  was  so  in  this  case, 
and  I  therefore  think  there  was  error  in  the  ansAver  of  the  court 
below  upon  this  point  to  the  jury. 

The  plaintiff's  counsel,  also,  requested  the  court  to  charge  the 
jury  that  the  testimony  of  John  Y.  Barclay,  Esq.,  did  not  prove  a 
lease  so  as  to  justify  the  defendant  in  this  case.  In  reply  to  which, 
the  court  told  the  jury,  it  was  not  the  province  of  the  court  to  say 
what  weight  it  ought  to  have  with  the  jury.  This  answer  of  the 
court  has  been  assigned  for  the  fourth  error.  The  answer  is  perhaps 
not  very  direct  and  explicit ;  yet  I  cannot  say  certainly  that  there 
is  error  in  it.  When  the  testimony  is  of  a  purely  parol  character, 
and  submitted  to  the  jury  by  the  parties  for  their  consideration, 
generally,  I  think  it  belongs  to  the  jury  to  decide  what  conclusions 
are  to  be  drawn  from  it,  and  always  to  decide  upon  the  weight  or 
degree  of  credit  that  shall  be  given  to  it.  -The  plaintiff  might  have, 
if  he  had  pleased,  withdrawn  the  consideration  of  this  testimony 
from  the  jury,  by  demurring  to  it;  and  in  this  way,  have  compelled 
the  court  to  decide  on  the  effect  of  it.  This  course,  however,  he 
did  not  think  proper  to  take ;  and  I  am  not  satisfied  that  he  had  a 
right  to  require  the  decision  of  the  court  upon  the  effect  of  it  in  any 
other  way.  If  so,  he  had  no  right  to  require  the  court  to  declare 
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the  effect  of  it  to  the  jury,  and  to  direct  them  in  the  conclusions 
which  they  ought  to  draw  from  it. 

The  counsel  for  the  plaintiff,  in  the  next  place,  requested  the 
court  to  instruct  the  jury,  that  if  Arthur  Carr  had  no  right  to 
cfistrain  his  warrant  could  be  no  justification  to  the  defendant  for 
doing  so.  In  answer  to  which,  the  court  directed  the  jury,  that 
whether  Carr  had  or  had  not  a  right  to  distrain,  his  warrant  to  the 
defendant,  supposing  him  to  have  been  a  constable,  was  a  sufficient 
justification  to  him  for  all  his  proceedings  under  it.  This  direction 
is  assigned  for  the  fifth  and  last  error,  which  also  goes  to  negative 
the  existence  in  fact  of  the  second  error  assigned ;  and  which  I 
therefore  omitted  to  notice  in  its  order. 

I  am  altogether  unable  to  discover  any  principle  of  law  or  justice 
upon  which  this  part  of  the  charge  of  the  court  below  can  be 
supported.  There  is  certainly  no  good  reason  for  saying  that  Carr, 
who  claimed  to  be  the  landlord  of  the  plaintiff,  could  delegate  a 
power  to  the  defendant  which  he  did  not  possess  himself.  If  a 
certain  rent  had  been  due,  and  in  arrear  from  the  defendant  to 
Carr,  he  could  have  made  the  distress  himself  in  person,  without 
the  aid  of  an  officer  of  any  kind ;  or  he  might,  by  his  warrant,  as 
he  did  in  this  case,  have  appointed  the  defendant,  or  any  other 
person,  not  a  constable  or  officer,  his  bailiff,  or  agent,  or  attorney 
in  fact,  to  distrain  in  his  name  the  goods  of  the  defendant,  for  the 
rent  due  and  in  arrear.  But  if  no  rent  were  owing  to  him,  his 
distress  of  the  defendant's  goods  would  be  most  clearly  illegal  and 
unwarrantable;  and  consequently,  the  distress  by  his  bailiff  or 
agent  no  less  so.  In  case  of  a  distress  by  a  landlord,  for  rent  due 
in  arrear,  if  the  tenant  or  owner  of  the  goods  should  not,  within 
the  space  of  five  days  after  such  distress  taken  replevy  the  goods, 
they  are,  under  the  Act  of  Assembly  of  the  21st  of  March  1772,  to 
be  appraised;  at  which  the  sheriff,  or  under  sheriff,  or  a  constable, 
must  be  present,  aiding  and  assisting,  and  not  before.  So  if  any 
ocher  than  the  sheriff,  under  sheriff,  or  a  constable,  be  made  bailiff, 
and  distrain  the  goods  of  the  tenant,  such  an  officer  must  be  called 
in  to  the  appraisement  of  the  goods,  and  to  superintend  and  con- 
duct the  sale  of  them  in  all  cases  as  directed  by  this  act.  But  no 
part  of  this  act  countenances  the  idea  that  a  constable,  or  any  other 
person  who  undertakes  to  act  as  bailiff  for  the  landlord  in  making 
the  distress,  shall  be  excused  or  justified  in  doing  so,  where  no  rent 
can  be  shown  to  be  due  and  in  arrear.  So  far  from  it,  that  the 
third  section  expressly  provides,  "That  in  case  any  distress  and 
sale  shall  be  made  by  virtue  of  this  act,  for  rent  pretended  to  be  in 
arrear  and  due,  when  in  truth  no  rent  shall  appear  to  be  in  arrear 
or  due  to  the  person  or  persons  distraining,  or  to  him  or  them  in 
whose  name  or  names,  or  right,  such  distress  shall  be  taken  as 
aforesaid,  that  then  the  owner  of  such  goods  and  chattels  distrained 
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and  sold  as  aforesaid,  his  executors  or  administrators  shall  and  may, 
by  action  of  trespass,  or  upon  the  case  to  be  brought  against  the 
person  or  persons  so  distraining,  any  or  either  of  them,  his  or 
their  executors  or  administrators,  recover  double  the  value  of  the 
goods  or  chattels  so  distrained  and  sold,  together  with  full  costs  of 
suit."  Here,  by  this  section  of  the  act,  it  will  be  perceived,  that 
it  is  the  person  or  persons  distraining  who  are  made  liable  to  the 
action,  and  double  the  value  of  the  goods  distrained  and  sold,  in 
case  there  be  no  rent  due  and  in  arrear ;  and  not  the  person  or  per- 
sons in  whose  names  the  distress  shall  be  made.  The  charge  of 
the  court  below  in  this  particular,  was  directly  against  the  act, 
and  every  principle  of  the  common  law. 

There  are  cases  indeed  when  constables,  acting  in  obedience  to 
warrants  under  the  hands  and  seals  of  justices  of  the  peace,  upon 
complying  with  the  requisitions  of  an  'Act  of  the  Assembly,  passed 
the  21st  of  March  1772,  entitled  uAn  act  for  rendering  justices 
of  the  peace  more  safe  in  the  execution  of  their  office,  and  for  in- 
demnifying constables  and  others  acting  in  obedience  to  their  war- 
rants," will  be  excused ;  but  that  act  has  no  relation  to  the  present 
case.  There  was  no  warrant  of  a  justice  of  the  peace  in  this  case, 
nor  could  a  justice  of  the  peace,  as  such,  have  given  a  warrant,  au- 
thorizing a  distress  for  rent  due  and  in  arrear. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Referred  to,  27  Smith  429 ;  s.  c.  1  W.  N.  C.  616. 


Steele  against  Thompson. 

The  Landlord  and  Tenant  Act  was  only  intended  to  be  applied  to  the  plain 
and  ordinary  case  of  a  demise  at  a  certain  rent,  and  a  tenancy  whose  termi- 
nation is  independent  of  a  contingency.  If,  therefore,  it  appears  upon  the 
trial  of  a  cause,  originating  under  this  act,  before  two  justices,  from  whose 
jurisdiction  it  was  removed  to  the  Common  Pleas,  by  the  affidavit  of  the  party, 
that  it  was  not  such  a  case  as  that  act  intended  to  provide  for,  it  will  be  fatal 
to  the  proceeding. 

The  rule  of  policy,  which  protects  a  husband  from  the  admissions  of  his 
wife,  is  inapplicable  to  such  as  are  in  the  nature  of  facts,  in  respect  to 
which,  the  presumptions  to  which  they  give  rise,  are  not  drawn  from  the 
credit  of  the  party  but  the  fact  that  such  admissions  were  actually  made. 
In  a  case,  therefore,  where  the  husband  is  sought  for  at  his  own  house  for  the 
purpose  of  making  a  tender  to  him,  and  his  wife  refuses  to  give  information 
where  he  may  be  found,  and  declares  her  husband  will  not  accept  the  tender, 
such  declarations  may  be  given  in  evidence. 

ERROR  to  the  Court  of  Common  Pleas  of  Westmoreland  county. 

This  was  a  complaint  made  before  two  justices  of  the  peace  by 
the  plaintiff  in  error  under  the  Landlord  and  Tenant  Law ;  and  upon 
the  defendant  in  error  making  the  oath  required  by  the  Act  of 
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Assembly  was  removed  into  the  Common  Pleas.  It  appeared  in 
evidence  that  a  certain  William  Lyons,  by  his  deed  dated  the  8th 
June  1824,  conveyed  the  land  in  controversy  to  William  Thomp- 
son, the  defendant  in  error,  in  fee-simple.  The  consideration 
mentioned  in  the  d.eed  is  the  sum  of  $1000  —  and  that  William 
Thompson  should  pay  the  said  Lyons  the  sum  of  $60  per  year 
during  the  life  of  said  Lyons,  and  maintain  his  daughter.  There 
is  no  receipt  annexed  to  the  deed  for  the  sum  of  $1000.  The  deed 
refers  to  an  article  of  agreement  between  the  same  parties,  of  the 
same  date  (^8th  June  1824),  in  which  Thompson  covenanted  to 
pay  the  said  Lyons  $60  per  year,  during  the  life  of  the  latter, 
and  maintain  Sarah  Lyons,  his  daughter ;  and  in  consideration 
thereof,  the  said  Lyons  agreed  to  convey  to  Thompson  the  prem- 
ises now  in  controversy.  For  the  first  instalment  of  $60  that 
became  due  under  this  agreement,  the  cattle  of  Thompson,  the  de- 
fendant in  error,  were  sold  under  an  execution.  For  the  second 
instalment  of  $b'0,  according  to  the  said  agreement,  a  judgment 
was  obtained ;  the  land  in  controversy  was  levied  and  sold  to  Wil- 
liam Lyons,  the  plaintiff,  on  the  22d  of  February  1827,  for  the  sum 
of  twenty  dollars.  On  the  14th  March  1827,  Joseph  Steele  exe- 
cuted his  bond  with  warrant  of  attorney  for  confessing  judgment 
to  William  Lyons  in  the  penal  sum  of  $2500,  conditioned  for  the 
payment  of  $60  annually,  on  the  8th  June  of  each  year,  to  the  said 
Lyons,  during  his  natural  life,  and  maintaining  his  daughter,  Sa- 
rah Lyons.  On  the  same  day,  14th  March  1827,  the  parties  to 
the  present  case  entered  into  an  agreement,  as  follows :  "  It  is 
agreed  between  Joseph  Steele  and  William  Thompson — that  the 
said  William  Thompson  is  to  keep  and  maintain  Sarah  Lyons, 
according  to  the  terms  of  Steele's  bond  to  William  Lyons,  of  this 
date,  for  two  years  from  the  first  of  April  next,  in  consideration 
of  which  said  Thompson  is  to  enjoy  the  place  he  now  lives  on 
for  two  years  from  the  first  of  April  next,  as  a  tenant,  unless 
within  that  time  said  Thompson  pays  said  Steele  for  the  advances 
made  William  Lyons  on  account  of  Thompson's  contract  with 
said  Lyons  concerning  said  place,  with  interest  and  a  reasonable 
allowance  for  expenses ;  during  said  term  of  two  years,  Thompson 
is  to  give  Steele  one-half  of  the  hay  raised  on  the  said  place, 
and  to  pay  all  taxes  and  to  make  two  fences,  one  on  each  side 
of  the  meadow,  to  save  the  grass,  the  hay  to  be  delivered  in  the 
meantime ;  and  if  at  the  end  of  the  two  years  or  before  Thompson 
is  able  to  refund  to  Steele  as  above — in  that  case  Steele  agrees  to 
reconvey  to  said  Thompson."  To  this  is  subjoined  a  nota  bene  of 
same  date,  under  seal,  with  the  signatures  of  the  parties,  in  which 
it  is  stipulated  that  if  Sarah  Lyons  should  not  be  maintained 
according  to  contract,  and  should  make  complaint  on  this  subject, 
that  the  agreement  was  to  be  at  an  end.  On  the  19th  March 
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1827,  judgment  was  confessed  on  the  penal  bond  from  Steele  to 
Lyons,  before  mentioned.     The  sheriff  made  a  deed  to  Lyons  for 
the  said  premises    on   the    9th   July  1827.     Lyons   conveyed  to 
Steele  in  fee-simple  by  deed,  dated  23d  August  1827.    Steele  gave 
Thompson  notice  to  quit  the  said  premises  on  the  30th  December 

1828,  and  required  him  to  deliver  possession  on  the  1st  April  then 
next  following.     Steele  made  complaint  on  oath  before  two  justices 
of  the  peace,  the  10th  April  1829,  under  the  Landlord  and  Ten- 
ant Act,  and  they  issued  their  precept  to  the  sheriff,  commanding 
him  to  summon  a  jury,  &c.     On  the   18th   day  of  s&me  month, 
Thompson  made  oath  (this  being  the  return-day  of  the  precept) 
that  he  claimed  the  premises  adversely  to  Steele,  and  that  he  had 
leased  the  premises  from  Steele,  on  an  engagement  in  the  nature 
of  a  mortgage,  to  secure  Steele  for  any  moneys  that  he  might  have 
paid  Lyons,  by  reason  of  the  contract  referred  to  in  said  lease  or 
mortgage ;  and  further,  that  he  was  always  willing  and  ready,  and 
offered  to  comply  with  his  agreement.     Jacob  Haymaker,  Esq.,  a 
witness  on  the  same  side,  deposed  that  a  neighbor  of  his  wanted  to 
buy  the  tract  of  land  from  Thompson,  in  March  1829 — he  could 
not  tell  the  day.     Witness  said  to  Steele,  there  is  an  article  be- 
tween you  and  Thompson ;  Steele  said  he  would  never  give  it  up, 
and  whoever  would  buy  it,   would  buy  a  lawsuit.     Afterwards, 
Thompson  told  the  witness  that  Steele  was  willing  to  give  up  the 
land,  if  he  would  get  his  money,  and  that  he  (Thompson)  wished 
Steele  to  acknowledge  it  in  the  presence  of  a  witness.     Thompson, 
Mcllroy  and  witness  went  to  Steele's ;  as  they  approached  Steele's 
house,  witness  saw  a  man  leaning  on  the  window,  whom  he  took  to 
be  Steele.     They  went  into  the  house  and  inquired  for  Steele ;  his 
son  said  he  had  gone  up  the  lane ;  Mcllroy  wished  his  son  to  send 
for  him.     Mcllroy  said  that  if  notes  would  not  do,  he  would  get 
silver,  as  he  understood  that  Steele  would  take  nothing  else.    Mcll- 
roy had  no  money  with  him.     He  waited  till  9  o'clock  at  night, 
and  then  went  home.     This  was  before  the  1st  April  1829.     The 
counsel  for  the  defendant  then  offered  in  evidence  the  deposition 
of  Joseph   Hunter,  taken  under  a  rule  of  court.      The  counsel 
for  the  complainant  objected  to  that  part  of  it  that  relates  to  the 
conversation  of  Mrs.  Steele.     The  court  overruled  the  objection 
and  admitted  the  evidence,  to  which  the  counsel  for  the  complain- 
ant excepted.     The  witness  says  that  on  the  first  April  1829, 
Thompson  asked  deponent  to  go  with  him  and  see  a  tender  made 
of  certain  money  to  be  paid  to  Steele ;  deponent  went  in  company 
with  Thompson  and  Neal  Boyle  on  said  day  to  Steele's  house, 
"  and  made  inquiry  at  Mrs.  Steele's  concerning  where  said  Steele 
was,  to  which  she  answered  that  he  had  not  been  at  home  for  some 
days;  said  William  Thompson  then  told  Mrs.  Steele  that  he  was 
come  with  the  intention  of  paying  certain  moneys  in  conformity  to 
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an  agreement  entered  into  between  him  and  Steele.  Mrs.  Steele 
then  made  answer,  that  it  was  not  worth  his  while  to  offer  any 
money  for  it  would  not  be  accepted  of,. as  they  intended  to  keep  the 
land  because  they  had  already  had  considerable  trouble  with  it. 
Deponent  further  said,  that  he  had  three  hundred  dollars  in  Pitts- 
burgh notes  ready  to  pay  to  Steele  for  said  Thompson,  that  after 
the  refusal  of  Mrs.  Steele  to  take  the  money  or  to  tell  where  Steele 
was,  they  left  the  house. 

The  court  below  (Young,  President,)  was  of  opinion,  and  so 
instructed  the  jury,  that  the  plaintiff  could  not  maintain  the  action. 
A  verdict  and  judgment  was  rendered  accordingly.  The  following 
errors  were  assigned  : 

1.  The  court  below  erred  in  admitting  the  evidence  noted  in  the 
bill  of  exceptions. 

2.  The  court  erred  in  charging  the  jury,  that  the  agreement 
between  the  parties  of  the  fourteenth  March  1827,  was  not  a  lease. 

3.  In  charging  the  jury,  that  Mrs.  Steele  was  the  representative 
of  her  husband  in  his  absence,  and  that  as  no  objection  was  made 
by  her  to  the  alleged  tender  of  bank-notes,  the  tender  was  good. 

4.  In  charging  the  jury,  that  the  defendant  had  substantially 
complied  with  his  contract. 

5.  In  charging  the  jury,  that  even  if  the  defendant  had  not  com- 
plied with  his  contract,  the  plaintiff  was  premature  in  his  proceed- 
ing to  enforce  the  performance  of  it. 

6.  In  charging  the  jury,  that  the  law  and  the  evidence  were  with 
the  defendant. 

J.  Findley  and  Foster,  for  plaintiff  in  errror. 
Armstrong  and  J.  B.  Alexander,  for  defendant  in  error. 

The  opinion  of  the  court  delivered  by 

GIBSON,  C.  J. — The  tenant1  may  suspend  the  proceedings  before 
the  justices  and  freeholders,  in  order  to  have  the  judgment  of  the 
Common  Pleas  on  a  question  whether  the  landlord  has  not  parted 
•with  his  reversionary  right  to  the  possession  by  deed,  will,  or 
descent,  since  the  demise.  Here  the  suspension  was  on  an  allega- 
tion that  the  tenant  himself  had  acquired  the  inheritance,  and  with 
it,  the  incidental  right  to  the  possession,  by  what  is  alleged  to  be 
equivalent  to  the  performance  of  a  condition  reserved  in  the  demise; 
and  however  consonant  to  the  spirit  of  the  provision  this  may  have 
been,  it  was  certainly  not  warranted  by  the  letter.  Still  I  am  not 
prepared  to  say  that  the  reference  to  the  Common  Pleas  ought  not 
to  have  been  sustained.  At  all  events,  there  was  no  motion  to 

1  This  must  be  understood  of  where  the  tenant  himself  is  the  adverse 
claimant  of  the  title :  Cunningham  v.  Gardner,  4  W.  &  S.  120 ;  Heritage  v. 
VVilfong,  8  Smith  137. 
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remit  the  proceedings  to  the  inferior  tribunal,  and  the  cause  was 
put  to  the  jury  with  a  direction  in  which  we  concur,  that  the  lease 
was  not  such  as  to  give  the -justices  and  freeholders  jurisdiction. 
The  truth  of  this  will,  I  think,  appear  from  the  context  of  the  act, 
which  seems  to  indicate  that  the  legislature  had  in  view  a  proceed- 
ing that  should  involve  nothing  but  the  most  simple  and  obvious 
matters  of  fact.  The  cardinal  points  of  precedent  possession,  leas- 
ing at  a  certain  rent,  holding  over,  and  notice  to  quit,  are  not,  in 
the  usual  mode  of  their  occurrence,  above  the  capacity  of  men  of 
ordinary  acquirements ;  and  being  attended  with  no  difficulty  of 
principle  or  intricacy  of  circumstances,  it  was  not  thought  necessary 
to  bring  to  their  solution  the  powers  of  a  jury  directed  by  judges 
learned  in  the  law.  On  the  other  hand,  the  question  whether 
the  landlord  had  not  parted  with  the  reversion,  as  it  might  involve 
the  legal  construction  of  the  instrument  or  the  laws  of  descent, 
was  for  its  difficulty  reserved  to  the  ordinary  tribunals.  But 
it  is  obvious  that  the  construction  of  a  doubtful  agreement,  in 
respect  of  the  nature  and  extent  of  the  tenant's  interest,  may 
present  points  of  equal  difficulty ;  and  we  can  account  for  the 
absence  of  a  provision  to  reserve  that  also,  only  by  supposing 
that  there  was  no  design  to  extend  the  remedy  to  such  a  case.  The 
same  reason  that  would  require  it  to  be  restrained  to  the  -case  of  a 
demise  at  a  certain  rent,  would  equally  require  it  to  be  restrained 
to  a  tenancy  whose  termination  is  independent  of  a  contingency ; 
and  that  it  was  intended  for  plain  and  ordinary  cases,  is  indicated 
by  peculiar  expressions  in  the  act  itself,  which  requires  that  it 
appear  to  the  justices  that  the  landlord  had  been  "quietly  and 
peaceably  possessed ;"  that  he  had  demised  "at  a  certain  rent;" 
and  for  a  term  "fully  ended;"  from  all  which  it  should  incontesti- 
bly  appear  that  the  relation  of  landlord  and  tenant  existed  at  the 
time  of  the  application  to  the  justices.  Here  the  relation  of  the 
parties  was  contingent,  if  not  doubtful,  from  the  beginning ;  and 
when  application  was  made  to  the  justices,  it  was  not  easy,  as  it 
appeared  at  the  trial,  to  determine  its  nature  or  extent.  If  to 
ascertain  whether  the  landlord  has  not  parted  with  the  reversion  by 
deed,  will,  or  descent,  be  so  difficult  in  the  estimation  of  the  legis- 
lature as  to  demand  the  judgment  of  the  Common  Pleas,  it  is 
certainly  no  less  difficult  to  ascertain  whether  the  tenant  has  not 
acquired  it  pursuant  to  a  condition  in  the  lease,  the  determination 
of  which  involves  the  adjustment  of  a  complicated  account,  and  a 
consideration  of  the  whole  law  of  tender  as  equivalent  to  actual  per- 
formance. The  judge,  therefore,  was  entirely  accurate  in  saying 
that  the  contract  had  "  more  the  aspect  of  one  for  the  disposal  of  an 
interest  in  land  on  specified  terms,  than  of  a  lease  by  the  actual  pro- 
prietor to  his  tenant  at  a  stipulated  rent."  Beside,  not  only  was  the 
plaintiff  destitute  of  that  quiet  and  peaceable  possession  which  the 
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law  requires,  at  the  date  of  the  lease,  but  he  was  without  even  the 
color  or  pretence  of  a  right  to  it ;  .and  that  alone  would  be  fatal  to 
his  right  to  recover  by  this  summary  proceeding.  As,  then  an 
objection  to  jurisdiction  is  always  in  time,  the  nature  of  the  con- 
tract was  properly  put  to  the  jury  as  an  impassable  bar. 

Such,  then,  being  the  state  of  the  principal  question,  the  remain- 
ing errors  might  be  deemed  immaterial,  even  had  they  been  sus- 
tained by  the  argument.  But  the  declaration  of  the  plaintiff's 
wife  was  properly  admitted.  Slight  evidence  had  been  given  of 
his  reluctance  to  part  with  the  title,  and  of  his  having  kept  himself 
out  of  the  way  of  an  expected  attempt  by  the  defendant  to  tender 
the  purchase-money.  To  show  an  attempt  actually  made,  it  was 
competent  to  the  defendant  to  prove,  as  he  did,  that  he  had  called 
for  the  purpose  at  the  plaintiff's  house,  and  was  informed  of  his 
absence  by  his  wife,  who,  by  universal  custom,  is  the  representa- 
tive of  her  husband,  so  far  as  to  answer  the  calls  of  those  who  have 
transactions  with  him,  and  to  convey  to  him  the  nature  of  their 
business,  or  inform  them  where  he  may  be  found.  So  far  the  com- 
petency of  her  declarations  will  not  be  disputed.  But  on  every 
principle  of  analogy,  he  is  to  be  affected  by  all  acts  done,  or  decla- 
rations made  by  her,  within  the  scope  of  this  customary  authority. 
In  a  matter  pertaining  to  the  domestic  economy,  as  this  certainly 
was,  he  is  chargeable  with  her  acts  on  a  presumption  from  the  very 
nature  of  her  functions,  that  she  has  acted  by  his  authority  and 
with  his  assent.  From  the  naked  fact  of  cohabitation,  arises  a 
presumption  not  only  of  an  authority  to  purchase  necessaries  for 
the  family,  but  also  of  their  having  come  to  the  husband's  use ; 
and  this  rule  has  no  other  foundation  than  the  general  current  of 
family  transactions.  But  these  declarations  were  admissible  in  an- 
other point  of  view.  Tne  rule  of  policy,  which  protects  the  husband 
from  the  admissions  of  his  wife,  is  inapplicable  to  such  as  are  in  the 
nature  of  FACTS  ;  in  respect  to  which,  the  presumptions  to  which 
they  give  rise,  are  not  drawn  from  the  credit  of  the  party,  but  the 
fact  that  such  admissions  were  actually  made :  Starkie  Ev.,  pt.  iv. 
712  ;  and  on  this  principle  it  seems  that  declarations  by  a  wife  of 
the  state  of  her  health  at  the  time  of  her  effecting  insurance  on  her 
life,  may  be  given  in  evidence  against  her  husband  in  an  action  on 
the  policy.  Now,  to  advert  to  the  nature  of  the  declarations  here  : 
The  defendant,  in  seeking  for  the  plaintiff  at  the  place  of  his  resi- 
dence, is  told  by  his  wife  that  he  has  Keen  absent  from  home  several 
days.  He  declares  that  the  object  of  the  visit  is  to  pay  certain 
moneys  due  to  her  husband  as  the  price  of  this  land  ;  and  in  reply, 
she  neither  proposes  to  inform  him  of  the  matter,  nor,  as  she  would 
naturally  have  done,  had  her  answer  not  been  prepared,  directs  the 
defendant  where  to  find  him ;  but  remarks,  that  it  is  not  worth  the 
defendant's  while  to  offer  money,  as  it  would  not  be  accepted,  because 


40  SUPREME  COURT  [Pittsburgh 

[Steele  v,  Thompson.] 

they  intend  to  keep  the  land,  having  already  had  considerable 
trouble  with  it.  On  the  principle  indicated,  then,  this  declaration 
was  a  substantive  part  of  the  transaction  from  which  the  jury  might 
draw  their  own  conclusion,  why  should  they  not?  The  fact  that 
a  declaration  which  precluded  further  inquiry,  was  made  by  one 
whose  office  it  would  otherwise  have  been  to  furnish  the  means  of 
access  to  her  husband,  is  full  of  information  in  respect  to  the  motive 
of  his  absence. 

To  obviate  the  objection  that  the  money  intended  to  fee  tendered, 
was  in  bank  notes,  it  is  sufficient  that  the  defendant  was  prepared 
to  convert  the  notes  into  coin  ;  and  having  done  all  that  depended 
on  himself  to  effect  a  performance  of  the  condition,  the  judge  was 
warranted  in  the  opinion  he  expressed,  leaving  the  evidence  to  the 
jury,  that  the  law  and  the  fact  were  in  his  favor.  Nor  is  there 
error  in  the  direction  that  the  proceeding  was  in  any  event  pre- 
mature. The  plaintiff  was  bound  to  exhibit  an  account  of  moneys 
advanced  and  expenses  incurred,  before  he  could  call  on  defendant, 
who  would  otherwise  not  know  what  to  tender ;  and  in  default  of 
it,  equity  would  not  restrain  the  plaintiff  from  recovering  the  land, 
but  compel  him  to  execute  the  contract  on  an  offer  to  pay  whatever 
should  be  due. 

Judgment  affirmed. 

Probably  referred  to,  4  W.  &  S.  126. 

Referred  to,  2  Barr  294 ;  2  H.  215  :  7  Smith  449,  450 ;  8  Id.  140. 

Distinguished,  31  Smith  229 ;  s.  c.  '3  W.  N.  C.  67. 


Rainey  against  Black. 

It  is  error  to  supersde  the  evidence  of  the  cause  of  action,  by  counter  evi- 
dence in  anticipation  of  its  effect. 

ERROR  to  Westmoreland  county. 

This  was  an  action  of  debt  on  an  award  in  which  the  plaintiff  in 
error  was  the  plaintiff  below.  The  plaintiff  having  proved  the 
execution  of  the  submission  and  award,  offered  to  read  the  same  to 
the  jury ;  the  defendant  objected,  and  in  order  to  support  his  ob- 
jection, gave  evidence  to  the  court  which  tended  to  show  that  the 
submission  had  been  revoked  before  the  award  made.  The  court 
decided  the  law  to  be,  that  the  submission  was  revocable,  and  the 
fact  to  be,  that  it  was  revoked;  and  therefore  rejected  the  evidence; 
to  which  the  plaintiff  took  exception,  which  is  the  subject  of  this 
writ  of  error. 

Kuhn  and  J.  B.  Alexander  for  plaintiff  in  error,  whom  the 
court  declined  to  hear. 
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J.  Y.  Barclay  and  Foster  for  defendant  in  error,  cited  Kyd  on 
Awards  29. 

PER  CURIAM. — Whether  the  submission  were  revocable  or  not, 
the  fact  of  actual  revocation,  which  was  the  main  point  of  the  de- 
fence, was  withdrawn  from  the  jury.  But  it  is  well  settled,  though 
not  sufficiently  attended  to  in  practice,  that  evidence  of  the  cause 
of  action  is  not  to  be  superseded  by  counter  evidence  in  anticipation 
of  its  effect.  Under  the  plea  of  non  est  factum  the  court  cannot 
prevent  the  disputed  deed  from  going  before  the  jury,  on  a  supposi- 
tion that  the  execution  of  it  has  not  been  sufficiently  proved,  or  that 
the  evidence  of  the  party  maintaining  the  affirmative  of  the  issue 
has  been  disproved.  Here  the  existence  of  the  submission  at  the 
time  of  the  award,  was  the  very  thing  to  be  decided ;  as  it  was  a 
matter  of  fact,  the  evidence  on  both  sides  ought  to  have  gone  to 
the  jury. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Swearingen  against  Pendleton. 

If  a  deposition  be  drawn  by  an  attorney,  agent,  party  or  relation  of  a 
party  having  or  feeling  an  interest  in  the  cause  in  which  it  is  to  be  read,  it 
is  good  ground  for  rejecting  it. 

The  facts  that  a  deposition  which  was  thus  written  had  been  tiled  a  num- 
ber of  years  and  read  on  a  former  trial  of  the  cause  before  arbitrators,  and 
in  court  without  objection,  do  not  so  alter  the  case  as  to  make  the  deposition 
evidence,  when  objected  to. 

ERROR  to  the  Common  Pleas  of  Washington  county. 

This  was  action  of  covenant  in  which  Philip  C.  Pendleton  and 
others,  executors  of  Philip  Pendleton,  were  plaintiffs,  and  Eliza- 
beth Swearingen,  executrix  of  Andrew  Swearingen,  who  was  the 
surviving  executor  of  Van  Swearingen,  was  defendant.  There  was 
a  former  suit  between  these  same  parties  previously  to  1807.  In 
1814  it  was  tried,  and  a  verdict  and  judgment  rendered  for  the 
plaintiff;  in  1818  this  judgment  was  reversed.  In  this  suit  acorn- 
mission  issued  to  Virginia  to  take  the  testimony  of  witnesses,  which 
was  returned  and  filed  in  1807.  These  depositions  were  offered  in 
evidence  in  the  present  suit,  which  was  brought  in  1826  ;  they  were 
objected  to  by  the  defendant,  on  the  ground  that  they  were  in  the 
handwriting  of  Philip  C.  Pendleton,  one  of  the  plaintiffs.  The 
proof  satisfied  the  court  of  this  fact ;  but  it  appearing,  also,  that 
they  had  been  filed  in  court  in  1807,  read  on  the  trial  of  that  cause 
before  arbitrators  and  in  court,  without  the  objection  which  is  now 
made,  and  that  the  deponents  are  dead ;  the  objection  was  over- 
ruled, to  which  the  defendants  excepted. 
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Leet  and  W.  Forward,  for  plaintiff  in  error. 

A  deposition  written  by  an  attorney,  agent  or  party,  cannot  be 
read :  Summers  v.  McKim,  12  S.  &  R.  405  ;  Addleman  v.  Master- 
son,  1  P.  &  W.  454 ;  Patton  v.  Patton,  1  Id.  200.  The  fact  of  its 
having  been  read  before  arbitrators  does  not  differ  the  case :  Cox  v. 
Norton,  1  P.  &  W.  412 ;  Staret  v.  Chambers,  2  Yeates  232,  in 
note ;  Harris  &  McHen.  230. 

McKennan  and  Ewing,  for  defendants  in  error,  contended  that  it 
was  the  duty  of  the  party,  under  the  strong  circumstances  of  this 
case,  to  give  notice  of  their  objection,  and  ask  the  court  to  suppress 
the  depositions.  They,  suffering  them  to  be  read  at  different  periods 
of  the  controversy  between  the  parties,  thus  lulled  the  plaintiffs  into 
security  until  the  time  when  such  objection  would  be  fatal.  This  is 
not  that  fairness  which  the  law  will  sanction :  Carpenter  v.  Groff, 
5  S.  &  R.  162 :  3  Stark.  1249 ;  Strickler  v.  Tod,  10  S.  &  R.  73 ; 
Hook  v.  Hackney,  16  Id.  389 ;  Sheeler  v.  Spear,  3  Binn.  130 ; 
McKim  v.  Somers,  1  P.  &  W.  305;  7  Wheat.  453;  1  Stark.  269; 
2  Mad.  Chan.  412. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J. — The  error  in  this  case  depends  upon  the  solution  of 
the  question,  whether  the  court  was  right  in  admitting  the  deposi- 
tions of  James  Wilson  and  Abraham  Sheperd,  Esquires,  taken  by 
virtue  of  a  commission  on  interrogatories,  filed  the  third  day  of 
July  1807.  During  the  argument,  many  points  have  been  made 
and  pressed  upon  the  court  for  their  consideration.  It  has  been 
strenuously  urged,  that  the  depositions,  having  been  on  file  for 
many  years,  if  there  existed  any  objection  to  them,  the  defend- 
ant's counsel  should  have  moved  to  suppress  them,  or  should 
have  advised  the  plaintiff  of  the  objection.  There  is  no  doubt, 
that  in  England  courts  of  chancery  exercise  the  power  of  suppres- 
sing depositions :  2  Mad.  Chan.  412.  But  certainly,  it  has  never 
been  decided  in  this  state,  that  our  courts  can  exercise  this  power. 
The  case  of  Carpenter  v.  Groff,  5  S.  &  R.  166,  has  been  referred 
to  as  authorizing  such  a  course.  That,  however,  was  not  the 
question  either  decided,  or  under  the  consideration  of  the  court 
in  determining  that  case.  It  was  a  mere  dictum  of  the  chief 
justice,  and  uttered  probably  without  much  reflection.  Neither 
is  the  case  of  Hook  v.  Hackney,  in  16  S.  &  R.  389,  at  all  in 
point.  The  principle  upon  which  that  case  was  decided,  is 
not  applicable  to  this  case.  The  fact  is,  that  it  still  remains 
to  be  decided,  that  our  courts  can  exercise  the  power  of  sup- 
pressing depositions  upon  mere  motion,  previous  to  the  trial.  At 
any  rate,  it  is  a  doctrine  to  which  I  cannot  at  present  yield  an 
assent.  Counsel  are  under  no  obligations  to  aoorise  the  adverse 
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party  of  the  objections  intended  to  be  made  to  the  evidence.  The 
effect  of  such  a  rule  would  be,  not  only  to  deprive  the  party  of 
making  an  objection  at  the  time  of  trial,  of  which  no  notice  had 
been  given,  but  would  in  most  cases  be  calculated  to  compromit 
the  interest  of  the  client,  and  would  be  dangerous  in  the  extreme. 

It  is  said,  that  the  period  which  has  elapsed  since  these  deposi- 
tions were  taken,  was  sufficient  to  remove  any  objections  to  their 
being  read  in  evidence.  If  the  lapse  of  time  can  operate  to  take 
away  the  party's  legal  rights,  it  could  only  be  calculated  from  the 
period,  when  the  knowledge  of  the  facts,  upon  which  the  objection 
is  founded,  was  first  ascertained  or  disclosed.  And  therefore  in 
this  case,  the  time  that  has  elapsed  is  that  which  intervened 
between  the  Saturday  evening  preceding  the  trial  and  the  day  of 
the  trial  when  the  objection  was  made.  It  was  not  until  Saturday 
evening,  that  the  defendant's  counsel  became  acquainted  with  the 
fact  of  the  deposition  being  in  the  handwriting  of  one  of  the 
parties  in  interest.  There  was,  therefore,  no  unreasonable  delay 
in  making  the  objection,  even  admitting,  that  the  lapse  of  time 
may  affect  the  rights  of  a  party,  who  neglects  to  take  advantage 
of  his  knowledge  in  a  reasonable  time.  This  is  not  such  a  case. 
But  it  is  also  said,  that  the  death  of  the  witnesses,  which  is  the 
consequence  of  the  lapse  of  time,  would  authorize  the  reading  of 
these  depositions  in  evidence.  The  death  of  witnesses  may,  it  is 
true,  justify  the  admission  of  depositions  in  evidence;  but  it  cannot 
make  incompetent  testimony  competent.  I  am  not  aware  of  any 
case,  in  which  it  has  been  held,  that  a  radical  defect  in  the  taking 
of  a  deposition,  has  been  cured  by  the  death  of  the  witness. 

It  is  argued  that  the  depositions  having  been  read  on  the  former 
trial,  and  also  to  the  arbitrators,  without  any  objection  being  at 
that  time  made,  they  were,  therefore,  afterwards  admissible, 
although  objected  to.  This  position  is  neither  consistent  with  law 
nor  common  sense,  and  is  contrary  to  the  experience  and  practice 
of  every  professional  man.  It  does  not  appear  that  the  party  knew 
at  the  time  these  depositions  were  read  on  the  former  trial,  that 
they  were  in  the  handwriting  of  P.  C.  Pendleton.  Indeed,  Isaac 
Leet  proves  direct  the  reverse.  He  says,  "  the  counsel  for  the  de- 
fendants did  not  know  that  the  depositions  were  in  the  handwrit- 
ing of  Pendleton."  It  is  a  settled  principle  of  law,  that  the 
admissions  of  a  party  not  acquainted  with  his  legal  rights,  are  not 
binding.  Independent  of  the  general  principles  of  the  law  on  this 
subject,  the  reading  of  the  depositions,  without  objection,  on  a 
former  trial,  cannot  impair  the  right  of  the  defendant  to  make  the 
objection  on  a  subsequent  trial.  Counsel,  in  the  hurry  of  trial, 
may  overlook  a  legal  objection,  which  may  afterwards,  in  another 
trial  of  the  same  case,  occur  to  him ;  or  which  more  experienced 
counsel  subsequently  retained,  may  notice.  And  to  decide,  that 
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such  objection  could"  not  be  made,  would  be  adopting  a  doctrine 
not  only  pregnant  with  injustice,  but  repugnant  to  every  principle 
of  law.  Indeed,  in  many  cases  new  trials  are  granted  merely 
because  illegal  evidence  has  been  inadvertently  admitted.  This 
question  has,  however,  been  already  decided  by  this  court  in  the 
ease  of  Cox  v.  Norton,  1  P.  &  W.  416,  where  it  was  held,  that 
the  fact  of  a  paper  having  been  given  in  evidence  before  arbitrators 
without  objection,  was  no  reason  why  it  should  be  admitted  upon 
the  trial  in  court,  if  it  were-  otherwise  illegal. 

The  general  doctrine  that  the  deposition  of  a  witness  shall  not 
be  written,  or  drawn  by  the  party,  his  agent,  attorney,  or  any  other 
person  engaged  in  assisting  him  to  conduct  the  suit,  i&,  I  trus-t,  too 
well  established  ever  to  be  shaken ;  and  I  trust,  that  this  court 
will  continue  to  decide  upon  the  same  principles,  as  are  laid  down 
in  Summers  v.  Mc-Kim,  12  S.  &  R.  410,  and  which  are  so  fully 
approved  of  by  Justice  Rogers,  in  Addleman  v.  Masterson,  1  P. 
&  W.  457 ;  2  Id.  200.  P.  C.  Pendleton,  who  drew  these  depo- 
sitions-, was  an  attorney,  and  a  party  in  interest.  The  most 
remote  interest  or  relationship  likely  to  produce  a  feeling  or 
influence  in  favor  of  the  one  side,  and  against  the  other,  should 
always  be  sufficient  to>  reject  a  deposition  drawn  by  a  person  so 
situated.  It  is  the  duty  of  the  court,  and  the  object  is  certainly  a 
laudable  one,  to  provide  every  guard  and  protection  against  even 
the  possibility  of  a  bias  in  the  taking  of  depositions,  which  species 
of  evidence  has  indeed  of  late  years  almost  supplied  the  place  of 
oral  testimony,  the  best  safeguard  against  corruption,  and  the 
favorite  of  the  common  law. 

The  court  having  erred  in  admitting  the  depositions,  the  judg- 
ment must  be  reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Soxman  against  Soxman. 

In  a  joint  action  against  two,  an  award  of  referees  under  the  Act  of  1705, 
that  a  certain  sum  is  due  to  the  plaintiff  by  one  of  the  defendants,  and 
another  sum  due  by  the  other  defendant  is  erroneous.  And  a  general  judg- 
ment by  the  court,  upon  such  award  for  the  aggregate  amount  of  both 
sums,  is  erroneous. 

ERROR  to  Westmoreland  county. 

This  action,   in  which  William  Cochran,  executor  of  Christian 
Soxman,    was    plaintiff,    and    Mathias    Soxman    and    Christian 


Sept.  1831.]  OF  PENNSYLVANIA.  45 

[Soxman  v.  Soxman.] 

Soxman,  Jr.,  were  defendants,  originated  before  a  justice  of  the 
peace,  from  whose  judgment  an  appeal  was  entered  to  the  Common 
Pleas.  By  consent  of  parties,  all  matters  in  variance  between 
them  were  referred  to  three  named  referees,  upon  whose  award  or 
that  of  a  majority  of  them,  it  was  agreed  judgment  should  be 
rendered.  On  the  day  of  meeting  one  of  the  referees  did  not 
attend.  On  motion  of  Mr.  Foster,  the  plaintiff's  attorney,  to  the 
court,  another  was  substituted  in  his  place.  The  referees  then  met 
and  heard  the  parties  and  made  an  award,  which  was  a  stated 
account  between  the  plaintiff  and  each  of  the  defendants,  showing 
the  amount  due  by  Mathias  of  thirty- seven  dollars  and  fifty-seven 
cents,  and  a  balance  due  by  Christian  Soxman,  Jr.  of  forty  dollars 
and  sixty-three  cents.  To  this  award  the  following  exceptions  were 
filed : 

1.  The  award  is  void  for  want  of  certainty. 

2.  The  arbitrators  have  not  awarded  that  they  find  any  sum 
either  for  plaintiff  or  defendants,  at  the  time  of  the  award. 

3.  The  arbitrators  have  not  found  any  sum  due  by  the  defend- 
ants to  the  plaintiff. 

4.  The  action  against  the  defendants  was  joint,  the  finding  of 
the  arbitrators  is  contrary  to  the  submission,  being  against  the 
defendants  severally. 

5.  There  was  no  substitution  of  Israel  Gray  by  the  other  two 
arbitrators  who  were  originally  chosen,  in  the  room  of  one  of  the 
arbitrators  who  did  not  attend. 

6.  There  is  no  such  finding  by  the  arbitrators  as  upon  which 
judgment  can  be  entered. 

The  court  overruled  the  exceptions  and  entered  a  judgment  on 
the  award  for  the  plaintiff  for  seventy-eight  dollars  and  twenty 
cents. 

KuJms  and  Alexander,  for  plaintiff  in  error. 

In  this  case  the  agreement  was  joint,  the  action  was  joint,  the 
declaration  was  joint,  upon  a  joint  liability,  and  the  award  and 
judgment  were  several,  which  is  erroneous :  21  Vin.  Ab.  422,  431, 
title  Trial;  2  Vent.  151 ;  Boultin  v.  Ford,  Sid.  76. 

A  general  judgment  cannot  be  entered  upon  a  special  award: 
Sutton  v.  Horn,  7  S.  &  R.  228. 

Foster,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J. — In  this  case  as  in  many  others,  which  come  before  this 
court,  the  law  is  clear  and  well  settled — so  clear,  indeed,  that  the 
case  does  not  merit  a  serious  examination.  It  is  an  appeal  from 
a  justice  of  the  peace  to  the  Court  of  Common  Pleas;  and  which 
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was  referred  to  arbitrators  by  consent  of  the  parties,  on  the  24th  of 
February  1831.  The  arbitrators  on  the  3d  of  March  following, 
reported  that  they  found  a  balance  of  thirty-seven  dollars  and 
fifty-seven  cents  against  Mathias  Soxman,  and  a  balance  of  forty 
dollars  and  sixty-three  cents  against  Christian  Soxman ;  for  the 
aggregate  amount  of  which  sums  the  court  gave  judgment.  In 
their  award  they  state  separate  accounts  against  each  defendant,  by 
which  the  result  is  shown,  and  the  manner  in  which  it  is  produced 
— though  the  nature  of  the  demand,  or  the  consideration  upon 
which  it  was  founded  does  not  very  clearly  appear  from  the  state- 
ment of  either  of  the  accounts.  The  first  three  exceptions  cannot 
be  sustained.  The  others  are  fatal ;  and  in  the  decision  of  the  court 
below  upon  them  consists  the  error,  which  must  now  reverse  the 
judgment. 

The  fourth  and  sixth  exceptions  may  be  considered  together, 
being  in  effect  the  same.  The  question  presented  by  them  is, 
whether  an  award  or  verdict  in  assumpsit,  or  in  an  action  on  a  parol 
contract  against  two  or  more,  can  be  made  for  separate  and  distinct 
sums  against  each  ;  and  a  judgment  be  entered  thereon  against  all  the 
defendants  for  the  aggregate  amount  thus  found  ? 

When  the  objection  arising  from  mis-joinder  or  non-joinder  of 
parties  does  not  go  in  denial  of  the  declaration,  advantage  can  be 
taken  of  it  only  by  a  plea  in  abatement :  5  East  407 ;  1  Saund. 
291  b,  n.  4:  1  Bos.  &  Pul.  67.  But  where  the  objection  arising 
from  the  non-joinder  or  mis-joinder  of  the  necessary  parties  goes  in 
denial  of  the  declaration,  or  of  a  material  averment,  advantage 
may  be  taken  of  it  as  well  under  the  general  issue  as  in  abatement : 
1  Stra.  220 ;  1  Bac.  Ab.  293,  title  Plead.  ;  Bui.  172 ;  2  T.  Rep. 
282.  Thus  if  two  persons  be  sued  on  a  contract  made  by  one  only, 
advantage  may  be  taken  of  this  under  the  general  issue.  The 
objection  arising  from  the  mis-joinder  denies  the  declaration,  and 
consequently  supports  the  genera^  issue :  2  N.  Rep.  454 ;  2  Day 
272. 

A  mis-joinder  of  several  causes  of  action  is  always  fatal  even 
after  verdict.  With  respect  to  the  joinder  of  actions,  the  rule  is, 
that  when  the  same  plea  may  be  pleaded,  and  the  same  judgment 
given,  different  counts  may  be  joined ;  provided  the  parties  are  the 
same,  and  are  sued  in  the  same  capacity.  The  allegation  and 
proof  must  agree.  Therefore  where  a  contract  is  laid  in  the  decla- 
ration to  have  been  made  between  A.  arid  B.,  a  written  instrument 
against  C.  and  B.  is  not  admissible :  2  Yeates  95  ;  6  Binn.  121 ; 
Bui.  N.  P.  157.  In  this  case  there  is  no  declaration,  no  plea, 
and  no  issue.  We  are  not  left,  however,  entirely  in  the  dark 
as  to  the  nature  and  cause  of  action.  It  sufficiently  appears  from 
the  statement  of  the  accounts  returned  by  the  arbitrators,  that  the 
action  was  founded  on  a  parol  contract  express,  or  implied,  and 
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that  it  was  for  separate  and  distinct  demands  against  each  defend- 
ant and  therefore  a  joint  action  would  not  lie.  Proof  charging  the 
defendants  separately  would  not  sustain  the  allegation,  that  they 
were  jointly  liable.  A  contract  being  an  entire  thing,  the  whole 
cause  of  action  stated  must  be  proved  as  laid,  except  such  parts  as 
may  be  rejected  as  surplusage:  Archbold's  Plead.  373-4.  If  an 
action  is  brought  on  a  contract  against  two  persons,  when  the  con- 
tract was  really  made  with  one  only,  the  plaintiff  cannot  obtain 
judgment  against  either.  If  in  such  case  the  jury  find  a  verdict 
for  one  and  against  the  other,  on  the  ground  that  the  former  did 
not  contract,  the  plaintiff  will  not  be  entitled"  to  judgment  against 
the  other.  For  the  verdict  itself  contradicts  the  declaration :  Cath. 
361 ;  3  East  162 ;  5  Esp.  47  ;  3  Cowen  374.  If,  however,  two 
or  more  persons  be  sued  for  a  tort,  the  fact  of  the  other's  not 
being  guilty  cannot  be  taken  advantage  of  at  all:  Stra.  509,  793; 
Esp.  336  ;  3  East  62.  It  has  also  been  decided  in  3  Barn.  &  Aid. 
605',  that  if,  in  an  action  of  assumpsit,  the  defendant  pleads,  that 
the  promises  were  made  by  him  jointly  with  another,  on  which 
issue  is  joined,  and  the  jury  merely  find  that  the  defendant  pro- 
mised, without  stating  whether  such  promise  was  made  alone  or 
jointly,  the  verdict  cannot  be  sustained,  and  the  judgment  will  be 
reversed  on  a  writ  of  error.  So  also  in  assumpsit  against  four,  who 
pleaded  non  assumpserunt  infra  sex  annos,  and  the  verdict  was  that 
one  of  the  defendants  did  assume  infra  sex  annos,  and  that  the 
others  did  not,  it  was  .held,  that  the  plaintiff  could  not  have  judg- 
ment :  2  Vent.  151,  210  ;  a  verdict  cannot  be  for  separate  damages 
against  several  defendants  :  Barnes's  Notes  171. 

The  same  principle  may  be  found  in  many  other  decisions,  and 
also  recognised  in  the  various  treatises  on  the  subject  of  pleading.  It 
is  equally  applicable  to  this  case  and  must  govern  us  in  the  deci- 
sion of  it.  The  action  was  brought  against  the  defendants  jointly 
and  the  submission  was  also  joint.  Whereas  the  award  finds 
separate  sums  against  each  defendant,  and  thus  severs  their  joint 
liability.  The  judgment  given  by  the  court  upon  the  award  thus 
made,  was  for  the  aggregate  sum,  and  not  for  the  amount  due  from 
each  defendant.  They  probably  knew,  that  in  a  case  like  the  present 
there  not  could  be  two  separate  judgments ;  but  in  order  to  give 
effect  to  the  award,  have  entered  judgment  against  them  for  the 
whole  amount,  thereby  creating  a  joint  liability.  If  the  judgment 
thus  entered  be  valid,  either  one  of  the  defendants  might  eventually 
be  compelled  to  pay  the  amount  awarded  against  both.  It  is  need- 
less to  remark  further  upon  this  point,  as  there  can  be  no  doubt 
that  this  exception  taken  to  the  award  was  fatal,  and  that  no  judg- 
ment could  be  entered.  A  full  examination  of  the  law  on  this  sub- 
ject may  be  found  in  1  Saund.  Rep.  417—18. 

Then  as  respects  the  fifth  exception.     If  the  reference  were 
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under  the  Act  of  1705,  which  seems  to  have  been  the  case,  from 
the  circumstance  of  the  arbitrators  having  been  appointed  by  the 
consent  of  the  parties,  then  there  was  error  in  the  substitution  of 
Israel  Gray  without  the  consent  of  the  parties  to  the  submission. 
If,  however,  it  were  a  compulsory  arbitration,  it  is  then  equally 
clear,  that  the  court  had  no  power  to  make  such  substitution.  In 
every  view  of  this  exception,  it  was  an  irregular  and  erroneous 
proceeding. 

Judgment  reversed. 


Kankin  ayainst  Woodwortli. 

The  Statute  of  Limitations  begins  to  run  so  as  to  bar  an  action  on  a  con- 
tract to  complete  a  certain  work,  from  the  time  when  the  work  was  to  have 
been  completed,  and  not  from  the  time  when  the  plaintiff  had  received  actual 
damage  from  the  imperfect  execution  of  the  work. 

A  contract  to  complete  work  by  a  certain  time,  means  that  it  shall  be  done 
before  that  time. 

ERROR  to  Venango  county. 

This  suit,  in  which  Jared  Woodworth  was  plaintiff,  and  David 
Rankin  was  defendant,  originated  on  the  29th  of  November  1821. 
It  was  brought  upon  a  contract  dated  the  9th  of  February  1815, 
by  which  Rankin  and  Cochrari  agreed  to  build  a  saw-mill  for  the 
plaintiff,  and  "to  have  it  completed  by  November  next."  The 
defendant  pleaded  non  assumpsit  infra  sex  annos.  The  plaintiff 
requested  the  court  to  charge  the  jury,  "that  the  Statute  of  Limi- 
tations did  not  begin  to  run  till  Woodworth  sustained  damage  ;  and 
that  he  can  recover  at  any  time  within  six  years  after  the  defect  in 
the  work  was  discovered.  The  court  instructed  the  jury  that  the 
Statute  of  Limitations  was  not  a  bar  in  this  case.  This  opinion  was 
was  the  only  error  assigned. 

G-albreath  for  plaintiff  in  error.     Stopped  by  the  court. 
Pearson,  contra,  cited  Solomon  v.  Solomon,  2  Binn.  436. 

PER  CURIAM. — Viewing  this  case  in  the  aspect  most  favorable 
to  the  plaintiff  below,  by  taking  the  date  of  the  precipe  to  be  satis- 
factory evidence  of  the  commencement  of  the  action,  and  it  cer- 
tainly is  not  conclusive, — the  point  is  still  against  him.  By  the 
contract  the  work  was  to  be  finished  BY  the  ensuing  month  of 
November,  which,  in  the  popular  acceptation  of  the  word,  excludes 
the  month.  When  a  thing  is  ordered  by  a  particular  day,  it  is  with 
a  view  of  having  the  use  of  it  on  the  day.  Thus  a  coat  is  ordered 


Sept.  1831.]  OF  PENNSYLVANIA.  49 

[Rankin  v.  Woodworth.] 

by  Sunday,  with  a  view  of  wearing  it  to  church.  And  the  popular 
agrees  with  the  philological  import  of  the  word  which  is  explained 
by  our  great  lexicographer,  by  the  words,  "  near,  besides,  passing, 
in  presence;"  all  of  which  denote  exclusion.  The  action  was, 
therefore,  not  brought  within  six  years,  from  the  period  limited 
for  the  execution  of  the  work.  As  to  the  point  made,  that  the 
statute  did  not  begin  to  run  before  the  plaintiff  had  received  actual 
damage  from  the  imperfect  execution  of  the  contract,  it  is  sufficient 
to  say,  it  ran  from  the  instant  when  first  he  had  a  right  of  action, 
which,  from  the  form  of  the  suit  here,  was  the  period  limited  for 
the  completion  of  the  work.  If,  as  is  alleged,  the  defect  was  in 
the  manner  of  the  performance,  the  plaintiff  was  bound  to  judge 
of  that  before  he  took  the  work  off  their  hands;  and  if  there  were 
a  fraudulent  concealment  of  its  quality,  a  special  action  on  the 
case,  perhaps,  would  be  the  remedy  for  that ;  but  it  is  not  a  matter 
to  suspend  the  operation  of  the  statute,  in  this  action. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 

Followed,  7  C.  221. 


Wilson  against  Sproul. 

The  legal  foundation  of  an  action  on  the  case  for  seduction,  is  the  loss  of 
service.  The  relation  of  master  and  servant  must  exist  between  the  plaintiff 
and  the  person  seduced,  at  the  time  when  the  injury  is  committed.  If  the 
daughter  be  under  the  age  of  twenty-one,  she  is  the  servant  of  her  father,  de 
jure;  and  his  right  to  command  her  service,  is  sufficient  evidence  of  her 
being  his  servant.  If  she  be  above  that  age,  there  must  be  some  evidence 
of  the  relation  of  master  and  servant. 

A  prosecution  and  conviction  for  fornication  and  bastardy,  is  not  a  bar  to 
a  civil  suit,  by  the  master,  for  the  seduction  of  the  prosecutrix. 

In  an  action  for  seduction,  when  a  relationship  exists  between  the  plaintiff 
and  the  seduced,  proof  of  the  situation  of  the  plaintiff's  family  and  their 
general  good  character,  is  competent  to  be  given  to  the  jury,  for  the  purpose 
of  increasing  the  damages. 

It  is  not  competent  for  the  plaintiff  to  give  evidence  of  the  good  character 
of  the  seduced,  unless  it  be  first  attacked  by  the  defendant. 

ERROR  to  the  Common  Pleas  of  Allegheny  county. 

This  was  an  action  on  the  case  brought  by  Robert  Sproul 
against  John  Wilson,  for  debauching  Polly  Porter,  the  alleged 
servant  of  the  plaintiff.  She  was  sworn,  and  testified  as  follows: 

"  That  the  plaintiff  is  her  brother-in-law ;  she  had  resided  at  his 
house  nine  years  before  the  child  was  born.  That  on  the  27th  of 
March  1826,  she  was  gotten  with  child  by  the  defendant;  that  it 
was  born  on  the  27th  of  November  1826,  at  which  time  she  was 
twenty-eight  years  old.  The  defendant  was  intimate  in  the  family 
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of  plaintiff,  and  lived  one-fourth  mile  distant;  that  at  the  birth  of 
the  child,  she  was  nursed  by  the  plaintiff's  wife;  was  confined  two 
weeks,  and  worked  but  little  for  four  weeks.  That  the  parents  of  . 
witness  are  both  dead — her  mother  many  years  ago,  and  her  father 
in  July  1827.  Witness  left  plaintiff's  house  when  the  child  was 
eleven  months  old.  She  was  not  in  debt  to  the  plaintiff  when  she 
left  his  house.  He  owed  her  four  or  five  dollars,  for  money  he 
had  borrowed  of  her.  That  she  boarded  at  the  plaintiff's  house, 
and  paid  him  in  weaving  and  other  work.  That  she  wove  for  the 
neighbors,  and  sometimes  received  the  money  herself,  and  it  was 
sometimes  paid  to  the  plaintiff  towards  her  boarding.  That  she 
had  her  own  bed  at  the  house  of  the  plaintiff.  That  when  she 
was  not  weaving  for  the  neighbors,  she  sometimes  worked  for 
herself.  That  some  time  before  she  left  the  plaintiff's  house,  she 
had  a  settlement  with  him. 

Plaintiff's  counsel  then  offered  to  prove,  that  the  plaintiff  and  his 
wife  and  family  were  persons  of  good  character;  that  Polly  Porter 
was  a  person  of  good  character,  and  that  nothing  had  been  hea.rd 
against  her  till  this  affair  of  the  defendant.  To  which  evidence 
defendant't  counsel  objected;  and  the  same  was  admitted  by  the 
court,  and  defendant's  counsel  excepted  to  the  opinion. 

Defendant's  counsel  then  gave  in  evidence  the  record  of  the 
conviction  of  the  defendant,  for  fornication  and  bastardy,  and  the 
sentence  of  the  court  thereupon:  and  it  was  testified  by  Polly 
Porter,  that  the  moneys  mentioned  in  the  sentence  of  the  court, 
had  been  all  paid  by  the  defendant,  except  for  keeping  her  child, 
the  last  two  months. 

Defendant's  counsel  then  requested  the  court  to  charge  the  jury: 
1.  That  if  they  believe  the  facts  stated  by  Polly  Porter,  the  plain- 
tiff is  not  entitled  to  recover.  2.  That  defendant,  having  been 
.convicted  of  the  alleged  fornication  and  bastardy,  and  having  paid 
agreeably  to  the  sentence  of  court,  he  is  not,  under  all  the  circum- 
stances of  the  case,  liable  in  this  suit;  the  same  having  been 
brought  to  recover  a  second  satisfaction  for  the  same  injury. 
The  court,  thereupon,  charged  the  jury  against  the  defendant, 
upon  both  points  submitted;  and  that  the  plaintiff  was  entitled  to 
recover,  if  the  jury  believed  the  facts  stated  by  the  witness,  Polly 
Porter.  The  court  further  stated,  that  in  estimating  the  damages, 
the  jury  should  take  into  their  consideration,  not  only  the  injury 
done  to  the  feelings  of  the  plaintiff,  but  the  wounded  and  injured 
feelings  of  those  who  were  connected  with,  and  related  to  the 
victim  of  defendant's  seduction. 

W.  Forward,  for  plaintiff  in  error,  cited  Nicholson  v.  Stryker, 
10  Johns.  115;  3  Stark.  Ev.  1307. 
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W.  W.  Fetterman,  for  defendant  in  error,  cited  Wheat's  Seisin 
292;  Hornketh  v.  Barr,  8  S.  &  R.  36;  3  Stark.  1310. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J. — The  legal  foundation  of  this  action,  and  that  which 
constitutes  the  plaintiff's  right  to  recover,  is  the  loss  of  service. 
The  relation  of  master  and  servant  must  exist  between  the  plain- 
tiff and  the  person  seduced,  at  the  time  when  the  injury  is  com- 
mitted. If  the  daughter  be  under  the  age  of  twenty-one,  she  is  the 
servant  of  her  father  de  jure,  and  his  right  to  command  her  ser- 
vices will  be  sufficient  proof  of  her  being  his  servant.  But  if  she 
be  above  the  age  of  twenty-one,  there  must  be  some  evidence  of  the 
relation  of  master  and  servant — some  proof  of  actual  service  per- 
formed. The  slightest  acts  of  service  have,  however,  been  held 
sufficient — such  as  occasionally  milking  cows,  making  tea,  and  the 
like :  8  S.  &  R.  36,  38 ;  2  Sel.  N.  P.,  Whart.  ed.  292 ;  Saund.  on 
Plead.  &  Ev.  784.  The  loss  of  service  being  thus  the  gist  of  the 
action,  if  is  not  necessary  that  the  plaintiff  should  be  the  parent  of 
the  person  seduced.  An  aunt  may  maintain  an  action  for  the  seduc- 
tion of  her  niece.  So  also  a  person  may  maintain  an  action  for  the 
seduction  of  an  adopted  child.  But  in  such  cases  the  child  must 
be  under  age  and  actually  employed  in  the  service  of  the  plaintiff: 
Saund.  on  PI.  &  Ev.  785;  2  Reed's  Black.  538-41,  and  cases 
there  cited.  In  the  case  under  consideration,  the  seduced  was 
twenty-eight  years  of  age,  and  was  neither  the  daughter,  niece  nor 
servant  of  the  plaintiff  below.  She  paid  him  for  her  boarding,  and 
was  in  every  respect  her  own  mistress,  and  disposed  of  her  services 
as  she  saw  proper.  There  is  no  evidence  that  she  performed  the 
slightest  acts  of  service.  She  was  neither  the  plaintiff's  servant 
de  jure  nor  dejacto,  and  consequently  he  has  not  brought  himself 
within  any  of  the  legal  principles  requisite  for  him  to  support  this 
action.  The  court,  therefore,  erred  in  charging  the  jury  that  if 
they  believed  the  testimony  of  Polly  Porter,  the  plaintiff  was  enti- 
tled to  recover.  See  10  Johns.  R.  115 ;  9  Id.  387. 

The  court  below  were,  however,  right  in  their  charge  to  the  jury 
upon  the  second  point  submitted  to  them  by  the  defendant's  coun- 
sel, to  wit,  that  although  the  defendant  had  been  convicted  of  the 
alleged  fornication  and  bastardy,  and  had  paid  agreeably  to  the  sen- 
tence of  the  court,  still  he  might  be  liable  in  this  suit.  A  prosecu- 
tion for  fornication  and  bastardy  is  no  bar  to  an  action  against  the 
same  individual  for  the  seduction  of  the  person  who  may  have  pros- 
ecuted the  case  of  fornication  and  bastardy.  The  prosecution  is  in 
the  nature  of  a  proceeding  to  compel  the  defendant  to  support  the 
child,  and  relieve  the  public  from  the  expense  of  its  maintenance. 
The  action  of  seduction  is  founded  on  the  loss  of  service,  and  dam- 
ages are  given  for  the  injury  thus  received,  and  also  in  some  mea- 
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sure  as  a  compensation  for  wounded  feelings.  It  is  not  a  second 
satisfaction  for  the  same  injury. 

But,  though  a  person  cannot  sue  for  debauching  his  child,  merely 
m  the  character  of  a  parent  (the  gist  of  the  action  being  the  loss  of 
service),  still  courts  of  justice  have,  in  order  to  suppress  this  vice, 
so  pernicious  in  its  consequences,  gone  very  far  in  sustaining  this 
action,  and  have  permitted  great  latitude  in  the  admission  of  evi- 
dence. They  have,  for  the  purpose  of  increasing  damages,  admitted 
proof  of  the  situation  of  the  plaintiff's  family;  the  number  of  his 
daughters  ;  their  general  good  character  ;  the  distress  of  mind ;  the 
family  disgrace,  and  other  matters  of  aggravation  :  2  Saund.  on 
PL  &  Ev.  250-1-2.  But  where  no  relationship  subsists  between 
the  plaintiff  and  seduced,  such  evidence  could  have  little  or  no 
influence,  and  would  indeed  be  improperly  received ;  for  certainly 
the  misconduct  of  a  mere  servant  girl  could  not  affect  the  character 
of  plaintiff's  daughters  or  bring  disgrace  upon  his  family.  But 
where  the  seduced  is  a  connection  of  the  plaintiff,  such  evidence 
would  not  only  be  very  properly  received,  but  would  be  of  great 
importance  in  assessing  damages.  In  this  case,  the  plaintiff  was 
the  brother-in-law  of  Polly  Porter,  and  if  he  had  brought  himself 
within  the  principles  upon  which  such  actions  are  sustained,  it 
would  have  been  correct  for  him  to  give  evidence  of  the  good  char- 
acter of  himself  and  family,  and  also  proper  for  the  jury  to  take 
into  consideration,  not  only  the  injury  done  to  the  feelings  of  the 
plaintiff,  but  also  the  injury  done  to  the  feelings  of  those  persons 
connected  with  or  related  to  the  victim  of  the  seduction.  It  is 
true  that  this  practice  of  giving  damages  for  the  injured  feelings  of 
the  family,  is  contrary  to  the  strict  rule  of  law,  which  requires  that 
the  plaintiff  should  recover  secundum  allegata  et  probata.  If, 
however,  we  consider  the  nature  of  this  injury,  and  the  effect  that 
it  produces  upon  domestic  peace  and  happiness,  we  can  have  no 
cause  to  regret  that  courts  of  justice  have,  with  such  great  liberality, 
recognised  this  practice  of  regarding  something  more  than  merely 
the  injuiy  sustained  by  the  loss  of  service.  The  gratification  of  a 
inomenatry  passion  by  the  seducer,  brings  ruin  not  only  upon  the 
victim  of  his  lust,  but  disgrace  and  dishonor  upon  her  family  and 
her  friends.  Scorned  and  unpitied  by  her  own  sex,  she  who  would 
have  been  the  pride  of  her  family  and  the  ornament  of  society,  be- 
comes the  shame  of  the  one  and  the  outcast  of  the  other.  It  is 
indeed  impossible,  in  most  cases,  for  any  amount  of  damages  to 
heal  the  wounds  which  the  destroyer  has  inflicted ;  but  still  the 
assessing  of  damages  beyond  the  loss  of  service,  operates  as  a  pun- 
ishment to  the  seducer,  and  has  a  tendency  to  suppress  this  vice, 
for  which  no  punishment  is  provided  by  our  criminal  code. 

The  court,  however,  erred  in  permitting  the  plaintiff  below  to 
give  evidence  of  Polly  Porter's  general  good  conduct.  Her  char- 
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acter  had  not  been  impeached,  and  the  rule  is  well  settled  that 
witnesses  on  the  part  of  the  plaintiff  cannot  be  examined  as  to  the 
general  character  of  the  seduced  for  chastity,  until  evidence  of 
general  bad  character  has  been  adduced  by  the  defendant.  It  has 
even  been  decided,  that  an  allegation  by  the  defendant  of  a  particu- 
lar breach  of  chastity,  will  not  authorize  such  examination ;  and 
also,  that  where  it  appears  from  the  mere  cross-examination  of  the 
daughter,  that  she  has  been  guilty  of  improper  conduct,  the  plaintiff 
will  not  be  entitled  to  call  witnesses  to  her  character :  1  Campb. 
460 ;  3  Id.  519 ;  2  Saund.  on  PI.  and  Ev.  785. 

Enough  has  been  said  to  show  that  the  judgment  must  be  reversed. 

Judgment  reversed. 

Referred  to,  12  H.  408. 


McConnel  against  Hall. 

A.  applied  to  B.  and  purchased  from  him  a  tract  of  land,  upon  which 
he  paid  $100,  knowing  at  the  time,  that  B.'s  agent  had  sold  the  land  to 
another.  When  B.  was  informed  that  his  agent  had  previously  sold  the  land, 
he  tendered  back  to  A.  the  purchase-money  which  he  had  paid,  but  which  he 
refused  to  accept  In  an  action  by  A.  against  B.  on  the  covenant,  for  not 
conveying,  it  was  held,  that  he  was  entitled  to  recover  back  the  sum  of  money 
which  he  had  paid  to  B.,  but  neither  interest  nor  costs  ;  notwithstanding  the 
tender  by  B.  to  refund,  was  not  pleaded. 

ERROR  to  Westmoreland  county. 

This  was  an  action  of  covenant  for  not  conveying  a  tract  of  land 
pursuant  to  the  articles  of  purchase.  William  J.  Hall  was  the 
plaintiff,  and  John  B.  Connel  was  the  defendant.  After  the  plain- 
tiff had  given  in  evidence  the  article  of  agreement  between  him 
and  the  defendant,  which  contained  also  a  receipt  for  the  hand- 
money,  one  hundred  dollars;  the  defendant  gave  in  evidence, 
that  previously  to  the  time  when  he  sold  the  land  to  the  plaintiff 
he  had  authorized  John  Horrell  to  sell  it,  and  that  he  had  actually 
sold  it  at  the  time  when  the  plaintiff  applied  to  purchase  it ;  which 
fact  was  known  to  the  plaintiff,  but  was  not  known  to  the  defend- 
ant, who  resided  in  the  county  of  Butler.  It  was  also  in  proof  that 
when  the  plaintiff  applied  to  buy  the  land,  he  misrepresented  its 
condition  and  value  to  the  defendant.  The  contract  on  which  this 
suit  was  brought  was  in  August,  and  in  the  following  October,  and 
before  suit  brought,  the  defendant  offered  to  pay  back  to  the  plain- 
tiff the  money  which  he  had  received,  but  which  he  refused  to 
accept. 

The  same  offer  was  made  on  the  trial  of  the  cause. 

The  court  below  in  answer  to  a  point  put  by  defendant's  counsel, 
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instructed  the  jury,  that  the  plaintiff  was  entitled  to  recover  the 
money  he  had  paid  the  defendant,  with  lawful  interest  from  the 
time  it  was  paid.  That  the  defendant  could  not  avail  himself  of 
the  tender,  without  pleading  it  specially,  or  bringing  the  money 
into  court  on  the  return  of  the  writ.  The  defendant  excepted  to 
this  opinion. 

Foster,  for  plaintiff  in  error. 

J.  Findlay,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — An  action  of  covenant  for  not  conveying  pur- 
suant to  the  articles  of  purchase,  is  a  remedy,  not  to  enforce  the 
execution  of  the  contract,  but  to  recover  nominal  or  substantial 
damages  for  the  breach  of  it.  That  the  contract  has  been  re- 
scinded, furnishes  no  objection  to  a  recovery,  in  this  form,  of  pur- 
chase-money paid  on  the  articles ;  nor  is  it  a  reason  that  the  remedy 
should  be  an  action  on  the  case  for  money  had  and  received  to  the 
vendee's  use.  The  damages  consequent  on  a  disaffirmance  of  the 
contract,  are  exactly  what  the  vendee  would  lose  by  it,  which,  in 
ordinary  cases  is  the  money  advanced,  and  to  retrieve  this,  it  is  un- 
necessary that  he  be  driven  from  the  security  of  his  specialty,  which 
covers  the  whole  ground  of  the  injury,  to  a  simple  contract,  supposed 
to  be  implied  by  the  law,  which  would  be  less  beneficial.  For  dam- 
ages due  upon  a  specialty,  it  seems  to  me  an  action  of  assumpsit  could 
not  be  maintained.  The  defence  set  up  on  the  merits,  is  that  the 
vendee,  knowing  that  the  estate  had  already  been  sold  by  the  agent 
of  the  vendor  who  was  ignorant  of  it,  concealed  that  fact  at  the 
time  of  the  purchase ;  and  the  concealment  was  certainly  a  fraud  ; 
but  one  which  does  not  impair  the  validity  of  the  articles  at  law, 
and  the  question  is  how  far  it  would  give  the  vendor  a  right  in  equity 
not  only  to  resist  a  specific  execution  of  the  contract,  but  to  control 
the  legal  remedy  on  it.  It  is  clear  that  a  chancellor  would  relieve 
him  only  on  the  foot  of  his  having  done  equity  to  the  vendee  by  a 
restoration  of  the  purchase-money.  But  could  the  vendee  insist 
upon  both  principal  and  interest  ?  It  seems  to  me  he  could  not ; 
because  he  paid  his  money  fraudulently  and  to  the  prejudice  of  the 
vendor.  Though  only  that  sort  of  fraud  which  is  immediately 
involved  in  the  execution  of  the  instrument,  can  be  pleaded  to  a 
deed  in  an  action  at  law,  yet  to  prevent  a  failure  of  justice,  a 
defendant  is  allowed  by  our  practice,  under  the  plea  of  payment,  in 
an  action  of  debt,  or  performance  in  covenant,  to  show  whatever 
would  be  a  good  ground  for  an  injunction.  Here  the  defendant 
having  tendered  the  principal  before  suit  brought,  ought  not  to 
have  been  harassed  with  an  action ;  and  though  this  be  not  an 
ordinary  case  where  the  tender  can  be  pleaded  and  the  money 
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brought  into  court,  it  is  an  equitable  defence  against  the  recovery 
of  interest  or  costs.  It  seems  to  me,  therefore,  the  court  erred  in 
directing  that  the  plaintiff  was  entitled  to  interest  in  the  shape  of 
damages,  and  costs  in  default  of  pleading  the  tender  and  paying 
the  money  into  court.  In  all  beside,  however,  we  perceive  no  error. 
Judgment  reversed,  and  venire  de  novo  awarded. 


'  Scott  against  Fuller. 

It  is  essential  to  the  right  of  a  landlord  to  avail  himself  of  the  provisions 
of  the  "  Landlord  and  Tenant  Act,"  by  which  to  dispossess  his  tenant,  who 
holds  over,  that  a  certain  rent  for  the  demised  premises  was  reserved. 

"  Under  the  rent  of  taking  care  of  the  grain  of  F.  on  the  place,  and  keep- 
ing out  the  cattle,"  is  so  uncertain  as  that  a  proceeding  before  two  justices, 
under  that  act,  cannot  be  supported  upon  it. 

ERROR  to  the  Common  Pleas  of  Erie  county. 

Abizer  Fuller  demised  to  Charles  Scott  a  certain  messuage  and 
tract  of  land,  for  the  term  of  twelve  days,  "  under  the  rent  of  tak- 
ing care  of  the  grain  of  Fuller  on  the  place,  and  keeping  out  the 
cattle."  When  the  term  was  ended,  Fuller  applied  to  two  justices, 
who  issued  their  precept  to  the  sheriff,  commanding  him  to  summon 
a  jury,  &c.,  in  order  to  dispossess  Scott.  By  this  proceeding,  under 
the  "  Landlord  and  Tenant  Act,"  Scott  was  dispossessed.  He  pro- 
cured a  certiorari  to  issue  out  of  the  Common  Pleas,  to  remove  the 
record,  and  assigned  as  an  error  in  the  proceedings,  that  there  was 
no  certain  rent  reserved  within  the  meaning  of  the  Act  of  Assem- 
bly. The  court  below  having  affirmed  the  inquisition,  the  proceedings 
were  removed  to  this  court,  where  the  same  assignment  of  error 
was  relied  upon. 

Gralbreath,  for  plaintiff  in  error,  cited  the  12th  sect,  of  the  Act 
of  the  21st  of  March  1772,  Purd.  Dig.  711;  Blashford  v.  Duncan, 
2  S.  &  R.  480  ;  Warren  v.  Forney,  13  Id.  52. 

Wallace,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — It  is  certainly  true,  as  argued  for  the  defendant 
in  error,  that  the  rent  need  not  be  reserved  in  words  which  define 
its  quantity,  quality  and  duration  ;  but  that  it  is  within  the  terms 
of  the  act  when  it  is  susceptible  of  such  certainty  from  extrinsic 
matters,  as  to  enable  the  landlord  to  recover  it.  Where  the  con- 
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tract  affords  reciprocal  remedies,  there  can  be  little  difficulty  in 
pronouncing  on  the  relation  created  by  it ;  and  this,  as  Was  inti- 
mated in  Blashford  v.  Duncan,  is  all  that  the  legislature  intended 
to  require.  And  this  question  of  reciprocity,  is  determinable  by 
the  rules  of  the  common  law.  A  reservation  is  sufficient  in  this 
respect,  wherever  certainty  can  be  had  from  circumstances  dehors  ; 
as  in  the  case  put  in  Co.  Lit.  96  a,  of  shearing  all  the  sheep  depas- 
turing in  the  manor  of  the  lord,  because  their  number  may  be  pre- 
cisely ascertained.  And  such  is  the  principle  of  Shaffer  v.  Sutton, 
in  which  the  render,  being  payment  of  the  taxes,  and  chinking  and 
daubing  the  house,  was  susceptible  of  accurate  ascertainment.  But 
payment  of  a  rent,  which  is  uncertain  by  the  terms,  of  the  lease,  and 
incapable  of  being  ascertained  by  reference  to  anything  else,  can- 
not be  enforced,  either  by  distress  or  by  action.  Thus  it  was  held 
in  Parker  v.  Harris,  4  Mod.  77,  that  a  reservation  on  a  demise  at 
will,  "paying  after  the  rate  of  18Z.  per  annum,"  is  bad;  though  it 
would  seem  from  Cole  v.  Surry,  Latch.  264,  that  if  the  nature  of 
the  rent  were  specified,  the  rest  would  be  certain  enough ;  and  at 
this  day,  it  would  perhaps  be  taken,  for  a  sum  of  money  payable 
yearly.  But  the  case  put  by  Littleton,  sect.  136,  of  the  disability 
of  the  lord  to  distrain  his  tenant  in  Frankalmoigne,  for  omitting  to 
perform  divine  services,  uncertain  both  in  time  and  number,  is  in 
principle  the  present  case,  in  which  the  demise  was  for  twelve  days, 
and,  in  the  words  of  the  inquisition,  "  under  the  rent  of  taking 
care  of  the  grain  of  Fuller  on  the  place,  and  keeping  out  the  cattle." 
What  grain  and  what  cattle  ?  The  grain  on  the  farm,  doubtless. 
But  that  leaves  the  kind  uncertain  ;  whether  wheat,  rye,  buckwheat 
and  oats ;  or  pulse,  barley,  millet,  spelt  and  Indian  corn  ;  whether 
growing  in  the  fields,  or  put  up  in  shocks,  or  stowed  away  in  barns, 
or  deposited  in  garners ;  and  whether  it  were  to  be  protected  from 
cattle  only,  or  from  vermin.  The  enclosures  or  places,  too,  out  of 
which  the  cattle  were  to  be  kept,  are  altogether  uncertain — whether 
the  stables,  the  meadows,  the  fields  lying  fallow  or  with  grain  in 
them,  or  the  open  grounds.  In  common  parlance,  the  words  import  a 
general  care,  so  various  in  its  application  and  so  indefinite  in  its  de- 
gree, that  to  enforce  it  by  distress  would  be  impracticable.  Nor 
could  an  action  be  maintained  on  the  contract.  In  Sherman  v.  Kits- 
miller,  17  S.  &  R.  45,  a  promise,  in  consideration  of  service  or  mar- 
riage, to  give  "  one  hundred  acres  of  land,"  without  reference  to  any 
particular  tract,  was  held  void  for  uncertainty.  Yet  it  was  at  least 
as  definite  at  an  undertaking  to  keep  out  cattle  and  take  care  of  grain. 
Though  a  promise  to  give  bond  for  40Z.,  without  specifying  the  pen- 
alty, has  been  held  good,  on  the  ground,  that  double  the  sum  shall  be 
intended,  1  Lev.  38,  it  has  been  determined  that  an  undertaking  to 
prepare  a  bond  for  performance  of  a  covenant  to  pay  two  shillings  the 
seam  for  such  bark  as  the  plaintiff  should  cut,  is  void,  because  the 
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number  of  seams  being  uncertain,  no  particular  sum  can  be  intended  : 
1  Sid.  270.  At  this  day  the  same  degree  of  certainty  would  hardly 
be  required ;  yet  though  the  words  of  the  party  promising  are  to  be 
taken  most  strongly  against  himself,  and  certainly  to  a  common 
intent  be  all  that  is  essential,  the  contract  will  be  invalid,  if  it  be 
not  only  uncertain  in  its  terms,  but  incapable  of  deriving  certainty 
from  something  else.  It  seems,  therefore,  there  was  no  reserva- 
tion of  anything  that  could  be  recovered  by  action,  or  enforced  by 
a  distress ;  and  that  the  landlord  was  not  entitled  to  the  summary 
remedy  provided  by  the  legislature. 

Judgment  of  the  Common  Pleas  reversed,  and  proceedings  of  the 
justices  quashed. 

Followed,  2  Barr  294. 


Burson  against  Kincaid. 

A  release  by  the  plaintiff  of  the  estate  of  a  deceased  surety  from  the  lien  of 
a  judgment,  will  not  operate  as  a  release  of  the  principal  co-defendant,  so  as 
to  give  priority  to  subsequent  judgment-creditors  of  his,  when  it  appears  that 
the  co-defendant  assented  to  such  release. 

A  release  of  one  joint  co-obligor  is  a  release  of  all ;  but  a  release  of  an 
obligor  in  a  joint  and  several  obligation  is  not  a  release  of  all. 

ERROR  to  the  Common  Pleas  of  Greene  county. 

This  was  a  feigned  issue,  joined  in  the  Court  of  Common  Pleas 
of  Greene  county,  under  the  direction  of  the  court,  between  Isaac 
Burson,  plaintiff,  and  William  Kincade,  John  Morrison  and  Bene- 
dict Horner,  defendants,  for  the  purpose  of  deciding  whether  the 
defendants  were  entitled  to  a  preference  in  receiving  from  the 
sheriff  of  that  county,  the  money  arising  from  a  sale  made  by  him 
of  lands,  the  estate  of  Dennis  Cain,  which  had  been  taken  in 
execution. 

On  the  16th  of  January  1826,  a  judgment  was  entered  on  the 
docket  of  the  Court  of  Common  Pleas  of  Greene  county  by  the 
prothonotary,  upon  a  judgment  bond  in  favor  of  John  Bell,  Sr., 
against  Dennis  Cain  and  John  Cain  for  a  debt  of  three  hundred 
dollars,  with  interest  from  the  12th  of  the  same  month.  John  Cain 
was  merely  a  security  in  this  judgment  for  Dennis.  Some  time 
after  the  entry  of  the  judgment,  John  Cain  the  surety  died  ;  Dennis 
Cain  the  principal  debtor  surviving,  who  administered  upon  the 
estate  of  the  decease.  Dennis  Cain,  after  taking  out  letters  of 
administration,  gave  a  warrant  of  attorney  to  Andrew  Buchannan, 
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an  attorney  of  the  same  court,  authorizing  him  to  appear  and  enter 
or  confess  a  judgment  of  revival  on  the  above  judgment  against 
himself  as  the  surviving  defendant,  and  also  against  him  as  the 
administrator  of  John  Cain,  the  deceased,  which  was  accordingly 
done  by  entry  of  June  term  1828,  No.  52.  On  the  2d  of  March 
1829,  John  Bell  the  plaintiff,  for  value  received,  assigned  this 
judgment  to  Isaac  Burson,  the  plaintiff  in  error,  who  afterwards, 
on  the  same  day,  under  an  agreement  made  with  Dennis  Cain,  the 
deceased,  sealed  and  delivered  a  lease  in  the  following  terms  :  "  I, 
Isaac  Burson,  do  hereby  release  and  exonerate  the  above  judgment 
(meaning  the  above  mentioned)  as  to  the  estate  of  John  Cain, 
deceased.  Witness  my  hand  and  seal  the  3d  March  1829,  and  say 
it  is  to  be  no  lien  against  the  estate  of  John  Cain,  deceased. 

ISAAC  BURSON,  [L.  s.]" 

On  the  31st  of  May  1828,  a  judgment  for  one  thousand  dollars 
debt,  with  interest  from  the  28th  of  the  same  month,  was  entered 
upon  the  docket  of  the  same  court,  against  Leonard  Bevins  and 
Dennis  Cain,  in  favor  of  William  Kincaid,  John  Morrison  and 
Benedict  M.  Homer,  the  defendants  in  this  writ  of  error. 

On  the  trial  of  the  feigned  issue,  the  counsel  for  the  plaintiff 
put  several  points  to  the  court  below,  upon  which  he  prayed  their 
direction  to  the  jury.  The  second  is  the  only  one  which  was 
argued.  It  presents  this  question :  Did  the  release  of  Isaac 
Burson,  given  by  the  consent  and  approbation  of  Dennis  Cain,  the 
surviving  defendant  in  the  judgment,  and  the  administrator  of 
John  Cain,  the  deceased  co-defendant  and  surety,  release  and  dis- 
charge Dennis  Cain  or  his  estate  from  the  lien  and  payment  of  the 
judgment  ? 

Upon  this  point,  the  court  below  charged  J;he  jury,  that  "the 
release  of  one  of  the  defendants  by  the  judgment-creditor,  is  a  dis- 
charge of  the  other.  He  cannot  release  the  one  and  hold  the  other 
bound.  We  cannot  think  it  makes  any  difference  (as  between  the 
parties  to  this  issue)  whether  the  one  released  was,  in  the  original 
contract,  a  joint  principle  or  surety;  and  although  Burson  may 
have  been  persuaded  to  execute  the  release,  by  Dennis  Cain  and 
the  legal  representatives  of  John  Cain,  yet  still  the  release  is  a 
discharge  of  the  judgment,  as  respects  the  present  defendants ; 
and  they  have  consequently  a  right  to  the  money,  which  is  the 
subject-matter  of  the  controversy."  A  verdict  and  judgment  were 
rendered  for  the  defendants. 

Hawkins,  for  plaintiff  in  error. 

It  will  not  be  controverted  that  as  a  general  rule  the  release  of 
one  or  two  or  more  joint  debtors,  will  discharge  the  rest.  Like  all 
other  general  rules  known,  it  will  admit  of  exceptions.  To  operate 
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in  this  way  the  release  should  be  general.  A  mere  release  of  the 
lien  of  the  judgment  ought  not  and  cannot  operate  as  a  discharge 
of  the  debt.  What  particular  form  of  words  will  constitute  such 
release  has  not  been  judicially  determined  in  this  state,  but  there 
is  a  dictum  of  the  court  in  the  case  of  the  Bank  of  Pennsylvania, 
£c.  v.  Winger  &  Reidebaugh,  1  Rawle  302,  which  is  express,  that 
a  mere  release  of  a  lien  will  not  discharge  the  debt.  This  case 
very  much  resembles  the  present  one.  The  bank  had  a  judgment 
against  Winger,  the  principal  debtor,  and  Reidebaugh,  the  surety. 
Reidebaugh's  land  was  sold,  and  the  bank  believing  that  the 
property  of  Winger  was  sufficient  to  satisfy  their  claim,  waived 
the  right  of  priority  in  favor  of  a  subsequent  judgment-creditor 
of  Reidebaugh.  In  the  language  of  the  chief  justice,  it  waived 
its  preference  in  favor  of  a  surety  to  pursue  the  principal — 
the  very  thing  that  a  court  of  equity  would  have  compelled  it 
to  do. 

Admitting,  however,  that  the  release  had  been  such  a  one  as  in 
point  of  form  would  extinguish  the  lien,  will  not  the  circumstance 
of  its  having  been  executed  with  the  knowledge  and  by  the  request 
of  Dennis  Cain,  take  it  out  of  the  general  rule,  which  has  been 
established  in  relation  to  joint  debtors  ?  In  discussing  this  question, 
two  points  arise :  first,  the  effect  of  the  release  as  between  the  par- 
ties themselves ;  second,  the  effect  of  it  as  between  the  parties  and 
the  releasor. 

As  between  the  parties  themselves  there  can  be  no  doubt.  The 
very  case  on  which  the  defendants  rely,  will  show  that  the  rule  does 
not  apply  to  this  case.  The  grounds  upon  which  a  release  of  one 
of  two  joint  debtors  is  held  to  be  a  discharge  of  the  other  is,  that  it 
increases  the  responsibility  of  the  remaining  obligor  without  his 
consent.  Judge  Huston,  in  speaking  of  the  rule  that  a  release  of 
one  is  a  discharge  of  all,  in  the  case  of  Milliken  v .  Brown,  says  : 
t;  Has  it  not  its  foundation  laid  deeper  than  some  of  the  cases  sup- 
pose, in  this,  that  where  several  persons  have  contracted  together, 
and  several  of  them  are  bound  to  one,  in  a  certain  way,  that  one 
shall  not  of  his  own  accord,  or  by  collusion  with  another,  change 
the  several  responsibilities." 

If,  however,  as  in  this  case,  the  responsibility  of  Dennis  Cain  is 
increased  by  and  with  his  consent,  the  release  of  the  lien  against 
the  property  of  John  Cain,  cannot  discharge  the  lien  against 
Dennis  Cain.  On  this  point  Barrington  v.  The  Bank  of  Wash- 
ington, 14  S.  &  R.  423 ;  and  Speaker  v.  U.  States,  9  Cranch  26, 
were  cited. 

The  second  point  is  as  clear  as  the  first.  How  are  third  persons 
affected  by  this  release  ?  To  show  that  they  were  not  affected,  let 
it  be  taken  for  granted  that  John  Cain  were  still  living,  and  that 
his  property  had  been  sold,  and  the  proceeds  applied  to  the  payment 
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of  this  debt — how  then  would  the  case  have  stood,  as  between  John 
Cain  and  the  present  defendants  ?  Clearly  John  Cain  would  have 
been  entitled  to  be  substituted  in  the  place  of  Isaac  Burson,  and 
on  the  sale  of  Dennis  Cain's  property  would  have  been  entitled  to 
the  proceeds  in  preference  to  the  present  defendants.  On  this  point 
Fleming  v.  Beaver,  2  Rawle  128,  and  1  Id.  295,  were  cited. 

Before  the  release  was  executed  John  Cain,  the  surety,  and 
releasee  died.  The  judgment  bond  on  which  the  judgment  was 
entered,  was  joint.  It  is  submitted  whether  by  the  death  of  John 
Cain,  his  estate  was  not  discharged,  at  least  so  far  as  respects  his 
personal  property  and  other  lands  not  lying  within  the  county  of 
Greene,  when  the  release  was  executed.  If  it  was  discharged  by  his 
death,  the  release  had  nothing  to  operate  upon.  And  if  it  was  dis- 
charged, the  administrator  as  such,  could  by  no  act  of  his  revive 
the  judgment  or  continue  the  lien  upon  the  real  estate  of  John 
Cain.  In  support  of  this  position  a  case  decided  by  the  Court  of 
Appeals,  Virginia,  was  cited,  2  Wash.  Rep.  136,  wherein  relief  was 
refused  against  the  executors  of  a  deceased  obligor,  who  was  a  surety 
in  a  joint  bon 

Me  Griffin,  for  the  defendant  in  error,  referred  to  Milliken  v. 
Brown,  1  Rawle  391. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — It  is  evident,  in  this  case,  that  the  plaintiff  was 
entitled  to  be  first  paid  the  amount  of  the  judgment  which  had  been 
assigned  to  him  by  John  Bell,  senior,  out  of  the  moneys  arising 
from  the  sale  of  Dennis  Cain's  land,  against  whom  the  judgment 
was,  unless  the  court  below  were  right  in  their  direction  to  the  jury, 
as  to  the  effect  of  the  release.  This  judgment  was  entered  on  the 
16th  of  January  1826,  with  a  stay  of  execution  until  the  12th  day 
of  October  then  next  following.  The  judgment  of  the  defendants, 
under  which  they  claim  the  money,  was  not  entered  until  the  31st 
of  May  1828.  Consequently  the  judgment  under  which  the  plain- 
tiff claimed,  was  the  first  lien  upon  the  land  sold  by  the  sheriff; 
and  could  not  cease  to  continue  a  lien,  without  some  act  of  the  plain- 
tiff or  his  assignor  annulling  it,  within  less  than  five  years,  during 
which  time  the  sale  of  the  land  was  made.  Indeed,  the  revival  of 
this  judgment  by  Dennis  Cain,  the  defendant,  at  June  Term  1828, 
would  have  been  sufficient  to.  have  continued  the  lien  of  it  five  years 
longer  from  that  time. 

In  the  abstract  it  is  certainly  true,  and  a  principle  of  law  well 
settled,  that  if  a  creditor  release  one  of  two  joint  debtors,  whether 
they  be  indebted  upon  a  simple  contract,  bond  or  judgment,  it  will 
also  be  a  discharge  of  the  other  from  the  debt.  Why  is  it  so  ? 
because  otherwise  the  whole  burden  of  the  debt  would  be  thrown 
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upon  one  of  them  ijistead  of  both,  which  would  be  directly  contrary 
to  their  undertaking  and  contract.  Upon  the  same  principle  it 
has  been  held,  that  if  the  obligee  in  a  bond,  given  to  him  by  two 
or  more  jointly,  tear  off  the  seal  of  one  of  the  joint-obligors,  or 
in  any  manner  cancel  the  bond  as  to  one  of  them,  it  discharges 
all  the  rest.  It  was  in  its  concoction,  the  joint-bond  of  the  whole; 
but  the  moment  it  is  cancelled  by  the  obligee,  as  to  one  of  the 
obligors,  it  ceases  to  be  the  bond  or  deed  of  all.  In  short,  it  ceases 
to  be  the  same  bond,  if  bond  at  all  it  can  be  called.  By  the 
original  contract,  under  which  it  was  given,  it  was  agreed  and  made 
to  be  the  joint  obligation  of  all;  and  without  a  new  agreement 
between  the  same  parties,  it  cannot  be  made  the  bond  of  a  less 
number;  at  least,  it  cannot  be  changed  and  made  the  bond  singly 
of  any  one  or  more  of  them,  short  of  the  whole  number,  without 
their  consent.  To  make  it  the  bond  of  one  instead  of  two,  neces- 
sarily increases  the  weight  of  the  obligation;  and  no  man  is  to 
have  an  obligation  imposed  upon  him  without  his  consent.  But 
an  obligee  or  covenantee  may  release  one  of  two  several  obligors 
named  in  a  bond,  or  one  of  two  several  covenantors  in  a  deed,  or 
cancel  the  bond  or  deed  as  to  one,  by  tearing  off  his  seal  without 
the  consent  of  the  other,  and  for  this  reason  too,  that  it  does  not 
increase  the  responsibility  of  the  other  obligor  or  covenantor,  or 
change  in  any  manner  the  nature  of  his  obligation  or  covenant. 
It  was  the  bond  or  deed  of  each  singly  before,  and  the  obligee 
and  covenantee  had  a  right  to  look  to  either  singly  for  the  fulfilment 
of  it,  and  the  one,  therefore,  can  in  no  wise  be  injured  by  cancel- 
ling the  bond  or  deed  as  to  the  other.  See  Mathewson's  case,  5 
Co.  44. 

So  it  is  well  settled,  that  if  the  name  of  one  of  two  or  more 
joint-obligors  be  stricken  out  or  erased,  or  his  seal  torn  from  a 
bond  by  the  consent  of  the  obligee  and  the  other  obligors,  it  shall 
cease  to  be  the  bond  of  him  whose  name  is  so  stricken  out  or 
erased  from  it;  but  shall  from  that  time  be  the  bond  of  the  others. 
And  for  what  reason?  Because  it  was  their  agreement  that  it 
should  be  so.  Their  agreement  alone,  in  this  respect,  without 
more,  is  equivalent  to  a  new,  and  re-execution  or  re-delivery  of  the 
bond,  of  their  act  and  deed.  A  mere  formal  delivery  or  re-delivery 
of  it  is  unnecessary :  Barrington  v.  The  Bank  of  Washington,  14 
S.  &  R.  424;  Speaker  v.  The  United  States,  9  Cranch  28. 

And  this  is  upon  the  principle  that  they  have  assented  to  it,  and 
if  they  were  not  held  to  be  bound  by  the  bond  in  this  instance 
afterwards,  it  would  be  a  reproach  upon  the  law  and  the  adminis- 
tration of  justice;  because  it  would  be  to  permit  the  remaining 
joint-obligors  to  violate  most  grossly  their  own  agreement,  and 
thereby  to  commit  a  most  palpable  fraud  upon  the  obligee,  and 
cheat  him  out  of  his  money. 
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Now  apply  these  principles  to  the  case  before  the  court,  and  can 
there  be  any  doubt  that  the  release  ought  to  operate  otherwise,  or 
have  a  different  effect  from  what  was  expressly  agreed  on  and 
intended  by  the  parties.  To  the  release  in  this  case,  the  judgment- 
creditor  who  gave  it,  the  surviving  defendant  in  the  judgment, 
and  the  administrator  of  the  deceased  defendant,  were  parties ;  and 
the  release  was  given  in  pursuance  of  an  agreement  made  by  and 
between  them.  That  Dennis  Cain,  the  principal  debtor,  ought  to 
be  bound  by  his  agreement,  can  admit  of  no  doubt ;  and  I  presume 
that  the  court  below  thought  so;  for  in  giving  their  opinion  to  the 
jury,  that  the  release  was  a  discharge  of  the  judgment,  they 
qualify  it  by  saying,  "as  respects  the  present  defendants."  Bui 
why  shall  it  be  a  discharge  of  the  judgment  in  favor  of  the  present 
defendants  ?  They  were  not  parties  to  it ;  had  no  interest  in  it ; 
and  were  not  bound  by  it,  or  responsible  for  the  amount  of  it,  in 
any  way.  The  release  given  by  the  plaintiff  in  this  case,  imposed 
no  obligation  upon  the  defendants ;  and  was  not  intended  to  take 
from  or  deprive  them  of  any  right  with  which  they  were  vested,  or 
in  the  least  to  diminish  the  security  which  they  had  upon  Dennis 
Cain  for  the  payment  of  their  judgment ;  nor  can  it  have  such  an 
effect  to  decide  that  the  lien  of  the  plaintiff's  judgment  continued 
in  full  force  upon  the  real  estate  of  Dennis  Cain,  against  the 
defendants,  and  all  the  world,  notwithstanding  the  release. 
It  is  impossible  to  conceive  in  what  way  the  defendants  could 
have  been  prejudiced  by  this  release,  unless,  indeed,  under  some 
circumstances,  it  might  have  been  in  their  power  to  have  compelled 
the  plaintiff  to  look  to  the  real  estate  of  John  Cain  for  his  debt, 
so  as  to  leave  them  the  advantage  of  securing  their  judgment  out 
of  the  estate  of  Dennis  Cain,  or  by  paying  or  tendering  to  the 
plaintiff,  the  amount  of  his  judgment,  entitle  themselves  to  be 
subrogated  to  his  rights,  in  the  collection  of  it ;  but  under  no 
circumstances  that  could  have  occurred,  could  this  have  been  done. 
On  the  contrary,  had  John  Cain  continued  to  live,  and  been 
compelled  to  pay  the  plaintiff's  judgment,  I  apprehend,  that  in 
equity,  he  would  have  been  entitled  to  the  benefit  of  it ;  not  only 
against  Dennis  Cain,  the  principal  debtor,  but  against  the  present 
defendants,  for  the  purpose  of  reimbursing  himself;  and  upon  this 
principle,  were  he  now  living,  after  having  paid  the  amount  of  it, 
would  be  entitled  to  claim  it,  out  of  the  moneys  arising  from  the 
sale  of  Dennis  Cain's  real  estate,  in  preference  to  the  defendants : 
Fleming  v.  Beaver,  2  Rawle  131  ;  Cheesborough  v.  Millard,  1 
Johns.  Ch.  Rep.  413;  Hays  v.  Ward,  4  Id.  129;  Burrows  v. 
McWharnet,  1  Dessaus.  409  ;  Miller  v.  Pendleton,  4  Hen.  &  Munf. 
436.  Hence,  in  no  correct  view,  that  can  be  taken  of  this  case, 
can  it  be  sustained,  that  the  defendants  are  placed  in  a  worse 
situation  than  they  stood  before,  by  giving  full  effect  to  this 
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release,  according  to  the  agreement  and  the  wishes  of  the 
parties  at  the  time  of  making  it.  It  was  but  a  release,  at 
most,  of  the  real  estate,  late  of  John  Cain,  lying  within  Greene 
county,  and  owned  by  him  at  the  time  of  .entering  the  plaintiff's 
judgment;  for  as  to  the  personal  liability,  and  all  the  other  real 
and  personal  estate  of  John  Cain,  his  previous  death  released  all 
that  from  the  payment  of  this  judgment.1  And  if  John  Cain  was 
not  the  owner  of  any  land  or  real  estate  upon  which  this  judgment 
operated  as  a  lien,  the  release  produced  no  effect  whatever ;  for  by 
law  the  entire  responsibility  of  paying  devolved  upon  Dennis  Cain  : 
and  he  being  the  real  debtor,  and  John  having  been  merely  his 
surety,  even  equity  would  not  compel  payment  of  the  debt  out  of 
John's  estate,  in  case  of  Dennis's  insolvency  and  inability  to  pay. 
The  case  of  Milliken  v.  Brown,  1  Rawle  391,  and  the  insulated 
expressions  of  the  judge  who  delivered  the  opinion  of  the  court  in 
that  case,  have  been  quoted  and  relied  on  by  the  counsel  for  the 
defendant  in  error.  There  is  nothing  in  the  principle  decided  in 
that  case,  nor  yet  anything  said  by  the  learned  judge  who  delivered 
the  opinion  of  the  court,  when  viewed  in  reference  to  the  case  then 
before  the  court,  or  when  taken  in  connection  with  all  that  he  did 
say,  that  will  support  or  warrant  the  direction  of  the  court  below  in 
this  case  to  the  jury.  The  judge  who  delivered  the  opinion  of  the 
court  in  Milliken  and  Brown,  in  speaking  of  the  effect  in  law  of  a 
release  by  the  creditor  to  one  of  two  or  more  joint  debtors,  that  it 
would  be  a  release  of  all,  whether  so  intended  or  not,  has  reference 
only  to  what  was  the  intention  of  the  releasor  and  the  releasee. 
Because  he  is  then  speaking  of  those  cases  where  the  other  joint 
debtors,  not  named  in  the  releases,  were  not  consulted  or  made 
parties  to  the  arrangements  upon  which  the  releases  were  founded. 
And  the  reason  which  he  there,  in  page  399,  assigns  for  the  prin- 
ciple by  him  laid  down,  shows  clearly  that  he  was  speaking  of  those 
cases  where  releases  to  one  of  the  joint  debtors  had  been  given, 
without  consulting  and  obtaining  the  consent  of  the  others.  He 
says  the  foundation  of  it  consists  "  in  this,  that  where  several  per- 
sons have  contracted  together,  and  several  of  them  are  bound  to  one 
in  a  certain  way,  that  one  shall  not,  of  his  own  accord,  or  by  collu- 
sion with  one  of  them,  change  their  several  responsibilities,"  im- 
plying, necessarily,  that  when  it  was  done  by  the  consent  of  all 
concerned,  the  effect  would  and  ought  to  be  in  accordance  with  the 
intention  of  the  parties,  whatever  that  might  be. 

The  judgment  of  the  court  below  is  reversed,  and  a  venire  de 
novo  awarded,  if  it  should  be  thought  necessary  to  call  a  jury  again, 
after  the  decision  of  this  court  on  the  question  of  law,  which  seems 

1  See  2  Saund.  Rep.  148,  n.  4:  Lampton  v.  Collingwood,  4  Mod.  315. 
Se«  Act  llth  April  1848,2  3,  P.  L.  536. 
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to  have  been  the  only  thing  that  was  contested.     With  respect  to 
the  matters  of  fact,  there  does  not  appear  to  be  any  controversy. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

Commented  on,  8  Barr  270. 


Goodrich  against  Tracy. 

It  is  not  essential  to  the  validity  of  an  insolvent  bond,  that  the  insolvent 
himself  should  be  bound  in  it ;  it  is  sufficient  if  it  be  executed  by  the  sureties 
alone,  and  allowed  by  the  judge. 

A  justice  of  the  peace  has  jurisdiction  of  an  action  on  an  insolvent  bond, 
being  in  amount  not  exceeding  $100  ;  and  if,  upon  such  bond,  the  action 
originate  in  court,  the  plaintiff  is  not  entitled  to  recover  costs. 

ERROR  to  the  Common  Pleas  of  Crawford  county. 

This  was  an  action  of  debt,  brought  in  the  Court  of  Common 
Pleas  of  Crawford  county,  by  John  Tracy  against  Jabez  Goodrich 
and  Jared  Shattich,  upon  an  insolvent  bond,  in  the  penalty  of  sev- 
enty dollars,  conditioned  for  the  appearance  of  Samuel  Lord,  to  take 
the  benefit  of  the  insolvent  laws.  In  the  court  below,  the  defend- 
ants, in  a  special  plea,  set  out  the  circumstances  under  which  the 
bond  was  given,  and  relied  upon  the  fact,  as  a  defence  to  the  action, 
that  Samuel  Lord,  the  insolvent,  had  not  executed  the  bond.  To 
this  plea  the  plaintiff  demurred,  and  the  court  (Shippen,  president,) 
sustained  the  demurrer ;  upon  which  a  judgment  was  rendered  for 
the  plaintiff,  with  costs. 

In  this  court  two  errors  were  assigned.  First,  in  rendering 
judgment  for  the  plaintiff  on  the  demurrer ;  and,  second,  in  ren- 
dering a  judgment  for  costs. 

\ 

Wallace,  for  plaintiff  in  error,  cited  Bolton  v.  Robinson,  13  S. 
&  R.  193 ;  Boyce  t>.  Wilkins,  5  Id.  329. 

Derrickson,  for  the  defendant  in  error,  was  stopped  by  the  court. 

PER  CURIAM. — The  letter  of  the  act  which  requires  the  insolvent 
debtor  to  give  bond  with  such  security  as  shall  be  required  by  the 
judge,  is  strictly  satisfied  by  giving  the  bond  of  the  sureties;  and 
as  to  the  spirit  and  intent  of  it,  we  are  at  a  loss  to  perceive  what 
additional  security  the  personal  responsibility  of  the  insolvent 
would  be  to  the  creditor,  who  has  his  personal  responsibility 
already.  The  demurrer,  then,  was  rightly  sustained;  but  as  a 
justice  of  the  peace  has  undoubted  jurisdiction  of  this  species  of 
bond,  when  for  a  sum  less  than  one  hundred  dollars,  there  was 
error  in  giving  judgment  for  the  plaintiff  with  costs. 

Judgment  reversed  as  to  costs,  and  affirmed  for  the  residue 
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Proper  against  Luce. 

Amendments  at  the  common  law  are  not  subject  to  revision  on  a  writ  of 
error.  But  statutory  amendments,  being  demandable  of  right,  though  involv- 
ing the  exercise  of  a  legal  discretion,  are. 

In  an  action  of  slander,  where  the  words  spoken  are  so  defectively  set  out 
as  not  to  be  actionable,  the  declaration  may  be  amended  by  setting  out  a  good 
cause  of  action,  provided  the  words  substituted  import  a  charge  generically 
the  same. 

The  omission  of  the  word  "  firmly"  in  an  affidavit  made  to  obtain  an  appeal 
is  a  fatal  defect,  which  cannot  be  cured  by  the  substitution  of  a  perfect  affidavit 
after  the  time  allowed  for  an  appeal ;  but  such  defect  in  the  appeal  is  waived 
by  the  party  taking  the  costs  out  of  court,  which  were  paid  by  the  appellant. 

ERROR  to  the  Common  Pleas  of  Venango  county. 

This  was  an  action  of  slander,  in  which  James  Luce  was  plain- 
tiff, and  Samuel  Proper  was  defendant.  In  the  declaration  the 
alleged  slanderous  words  were  thus  set  out :  "  He"  (the  said  James 
Luce  meaning),  "  had  to  go  and  stand  up  before  court  and  stop  his 
hand  on  his  mouth  and  say,  I"  (himself,  the  said  James  Luce  mean- 
ing), "am  a  liar,  and  he"  (the  said  James  Luce  meaning),  "gave  a 
libel,  and  it  stands  recorded  in  Meadville  against  him"  (the  said 
James  I<.uce,  meaning,)  "yet,  and  he"  (the  said  James  meaning) 
made  a  libel  and  is  infamous,  and  a  common  libeller,"  (meaning, 
&c.)  Subsequently,  by  leave  of  the  court,  this  "declaration  was 
withdrawn  and  a  new  one  substituted,  in  which  the  alleged  slander- 
ous words  were  thus  set  out:  "he"  (the  said  James,  the  plaintiff 
meaning),  "  swore  to  a  lie  and  is  perjured,  and  he  (the  said  James 
the  plaintiff  meaning),  "  had  to  go  and  stand  up  before  court  and 
stop  his  hand  on  his  mouth  and  say  to  his  mouth"  (the  mouth  of 
the  said  James  the  plaintiff  meaning),  "you"  (the  said  mouth 
meaning),  "  are  a  liar ;  and  he"  (the  said  James  the  plaintiff  mean- 
ing), "gave  a  libel  and  it  stands  recorded  against  him"  (the  said 
James  meaning),  "  in  Meadville  yet,  and  he"  (the  said  James  mean- 
ing), "  made  a  libel  and  is  an  infamous  and  common  libeller," 
(meaning,  &c).  Afterwards  the  cause  was  referred  under  the  Com- 
pulsory Arbitration  Act,  and  an  award  was  made  in  favor  of  the 
plaintiff;  from  which  the  defendant  appealed.  In  his  affidavit 
made  on  the  appeal,  the  word  "firmly"  was  omitted.  The  costs 
having  been  paid,  the  plaintiff  received  his  from  the  prothonotary. 
A  motion  was  made  at  the  next  term  to  strike  off  the  appeal, 
because  of  the  said  defect  in  the  affidavit  when  the  defendant  made 
another  and  perfect  affidavit  and  offered  to  file  it,  but  the  court 
decided  that  it  could  not  be  received ;  and  struck  off  the  appeal. 

The  following  errors  were  assigned  : 

1.  The  court  erred  in  granting  leave  to  file  a  new  declaration, 
introducing  a  new  and  specific  cause  of  action. 
3  P.  &  w.— 5 
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2.  The  court  erred  in  rejecting  the  second  affidavit  of  the  defend- 
ant and  supplying  the  word  "firmly'  omitted  in  the  first. 

3.  The  court  erred  in  quashing  the  appeal,  the  plaintiff  having 
received  from  the  prothonotary  the  costs  paid  in  by  the  defendant 
on  the  appeal 

G-albraith,  for  plaintiff  in  error. 

The  Act  of  Assembly  allows  amendments  to  be  made,  but  does 
not  allow  the  substitution  of  a  new  cause  of  action.  In  the  decla- 
ration first  filed,  it  is  set  out  that  the  defendant  charged  the  plain- 
tiff with  having  given  a  libel,  that  he  was  an  infamous  and  common 
libeller ;  in  the  second  it  is,  that  he  charged  him  with  perjury : 
Johnston  v.  Tate,  5  Binn.  121. 

Although  the  affidavit  was  defective,  yet  that  defect  was  waived 
by  the  plaintiff  taking  the  costs  which  had  been  paid  on  the  appeal, 
as  is  expressly  decided  in  Beidman  v.  Vanderslice,  2  Rawle  834. 

Pearson,  for  defendant  in  error,  contended,  that  the  cause  of 
action  set  out  in  the  second  declaration  was  not  new,  but  substan- 
tially the  same  with  the  first ;  and  that  it  was  properly  allowed : 
Cunningham  v.  Day,  2  S.  &  R.  1.  That  no  objection  having  been 
made  to  it  at  the  time,  and  not  until  after  the  cause  had  been 
referred  and  tried  before  arbitrators,  it  was  now  too  late  to  make 
the  objection. 

The  plaintiff  at  the  time  he  took  out  the  costs  might  have  treated 
the  appeal  as  a  nullity,  and  taken  out  executions ;  it  cannot  there- 
fore make  any  difference  that  he  took  the  costs  without  execution. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Amendments  at  the  common  law,  being  reduci- 
ble to  no  rule,  but  grantable  as  they  happen  to  appear  conducive  to 
justice,  are  not  subject  to  revision  on  a  writ  of  error.  But  statu- 
tory amendments  being  demandable  of  right  though  involving  the 
exercise  of  a  legal  discretion,  are  constantly  inquired  of  here :  as 
under  the  Act  of  1806,  the  power  conferred  by  which  is  no  further 
restrained  than  to  prevent  the  introduction  of  a  different  and  dis- 
tinct cause  of  action.  The  rule  seems  to  be,  that  the  plaintiff  is  not 
to  have  recourse  to  a  new  subject  or  transaction ;  and  according  to 
that  the  ground  of  action  in  slander  would  remain  the  same,  though 
different  words  were  substituted,  if  importing  a  charge  generically 
the  same.  Here,  however,  there  was  no  cause  of  action  in  the 
derelict  count,  the  import  of  the  term  "  common  libeller,"  the 
only  actionable  words  laid,  being  qualified  by  the  context  so  as  to 
mean  one  who,  in  popular  language,  perhaps  peculiar  to  our  own  state, 
is  in  the  practice  when  called  to  account,  of  giving  a  libel;  in  other 
words,  a  written  admission  of  the  falsity  of  a  story  propagated  by 
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himself.  This  peculiarity  was  not  sufficiently  adverted  to  in  Andrew 
v.  Koppenheaffer,  3  S.  &  R.  255,  where  the  obnoxious  words,  I  am 
now  convinced,  were  used  in  that  sense.  As  then  the  substantial 
part  of  the  cause  of  action  was  omitted  in  the  present  case,  it  seems 
to  be  one  of  those  which  the  legislature  had  especially  in  view ; 
and  if  the  count  were  not  amendable,  every  slip  which  leaves  the 
subject  of  the  demand  imperfect,  would  be  irretrievable.  The 
proper  limitation  to  this  is,  that  such  a  slip  would  afford  no  pretext 
to  introduce  a  cause  of  action  which  belongs  to  a  class  entirely 
different  from  the  one  apparently  attempted. 

In  regard  to  the  remaining  points,  it  is  clear  that  no  supple- 
mental affidavit  could  be  received  to  supply  the  word  "firmly" 
omitted  in  the  original.  But  it  is  also  clear,  that  taking  out  of 
court  the  costs  that  were  paid  in  on  the  appeal,  was  a  confirmation 
of  it,  and  a  waiver  of  that  undoubted  defect.  The  argument  is, 
that  the  appeal  being  a  nullity,  the  appellee  ought  not  to  be  pre- 
judiced by  accepting  what  belonged  to  him  in  any  event,  either  by 
virtue  of  the  appeal  or  the  award  of  the  arbitrators.  The  answer 
is  that  the  appeal,  so  far  from  being  void,  was  available  for  every 
purpose  till  it  was  avoided  by  the  judgment  of  the  court;  and  that 
while  it  was  pending,  the  party  was  entitled  to  take  out  the  costs 
on  no  other  terms  than  those  on  which  they  were  paid  in,  and  in 
no  other  character  than  that  of  an  appellee.  By  receiving  the 
costs  from  the  prothonotary  then  he  waived  all  objection. 

Judgment  reversed,  with  direction  to  reinstate  the  appeal. 

Referred  to,  15  Smith  41,  49  (dissenting  opinion) ;  23  Id.  294 ;  29  Id.  136; 
s.  c.  2  W.  N.  C.  60. 
Followed,  infra  102 ;  IWh.  18  ;  2  W.  312 ;  8  Wr.  144. 


Barnes  against  McClinton. 

Notice  to  a  bidder  at  sheriff's  sale  that  another  claims  the  land,  is  sufficient 
to  put  him  in  the  same  situation  with  regard  to  a  trust,  as  be  as  whose  pro- 
perty it  was  sold.  All  that  is  necessary  is  to  give  a  purchaser  such  notice  as 
is  sufficient  to  put  him  on  an  inquiry  leading  to  the  whole  truth.  It  is  not 
necessary  that  the  notice  should  contain  full,  entire,  and  circumstantial 
information  of  every  fact  which  it  may  be  material  for  the  purchaser  to 
know. 

Notice  to  counsel  in  the  same  transaction  is  presumptive  notice  to  the  client. 

ERROR  to  Allegheny  county. 

Margaret  Barnes,  and  the  other  children  of  James  Barnes,  de- 
ceased, brought  this  action  of  ejectment  against  Robert  Morgan 
and  Nathaniel  McClinton,  to  recov^  ™P  hundred  and  eighty  acres 
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of  land.  Upon  the  settlement  of  the  estate  of  James  Barnes, 
deceased,  there  was  a  sum  of  money  due  to  his  children,  which 
came  to  the  hands  of  Andrew  Scott,  with  which,  it  was  alleged  by 
the  plaintiffs,  he  purchased  the  land  in  dispute,  in  trust  for  them  ; 
and  some  evidence  of  Scott's  parol  declarations,  establishing  this 
trust,  was  given.  Scott  died  insolvent,  and  the  land  was  levied  on 
and  sold  by  the  sheriff,  and  purchased  by  Nathaniel  McClinton,  one 
of  the  defendants.  The  only  question  of  law,  which  was  argued 
and  decided  by  this  court  was,  whether  the  evidence  of  notice  to 
McClinton  of  this  trust,  at  the  time  he  purchased  the  land,  was 
such,  as  to  place  him,*with  regard  to  the  title,  in  the  same  situation 
in  which  Scott  stood.  On  this  subject  Mr.  Fetterman  testified, 
that  he  was  present  when  the  land  was  sold,  and  read  a  notice,  the 
substance  of  which  was,  "  That  Barnes'  heirs  claimed  the  land  ;  and 
any  one  who  would  purchase  it,  would  buy  a  lawsuit."  Evidence 
was  also  given  that  this  notice  was  communicated  to  McClinton. 
The  court  below  was  of  opinion  that  such  notice  was  not  sufficient, 
and  so  instructed  the  jury,  who  found  a  verdict  for  the  defendants. 

W.  W.  Fetterman,  for  plaintiffs  in  error,  contended,  that  the  only 
notice  that  was  necessary,  was  such  as  would  put  the  purchaser 
upon  his  guard,  and  lead  him  to  inquire  after  the  truth ;  and  that 
the  notice  in  this  case  was  abundantly  sufficient. 

Burke  and  W.  Forward,  for  defendants  in  error. 

The  defendant  is  the  purchaser  of  the  legal  title  at  sheriff's  sale ; 
and  the  question  is,  as  to  the  kind  of  notice  of  a  claim  like  the 
present,  with  which  the  purchaser  shall  be  affected.  Proof  that  a 
counsel,  whom  the  purchaser  consults,  had  notice,  derived  from  pre- 
vious transactions,  is  not  sufficient :  2  Atk.  242 ;  3  Id.  392 ; 
Sug.  on  Ven.  535.  Counsel,  attorney  or  agent  of  the  party,  not 
admitted  to  prove  notice :  Sug.  on  Ven.  548-9.  In  this  case,  the 
only  evidence  of  notice  to  the  purchaser,  is  that  of  Mr.  Riddle,  who 
was  employed  by  him  to  examine  the  title,  and  who  says  that  he  saw 
Mr.  Fetterman's  notice,  and  thinks  (though  he  is  not  certain)  that 
he  mentioned  it  to  McClinton.  The  person  giving  notice  must  be 
interested;  he  must  have  authority  to  give  the  notice;  and  he  must 
disclose  that  authority  at  the  time  of  giving:  Sug.  512,  532,  &c. 
In  this  case,  it  does  not  appear  that  the  notice  disclosed  the  interest 
or  authority  of  the  person  who  gave  it.  There  must  be  notice  of  the 
kind  of  claim.  Vague,  loose  and  general  notice  is  not  sufficient. 
The  owner  of  the  legal  title  should  have  direct,  express  and  positive 
notice,  otherwise  he  takes  the  property  discharged  of  the  trust,  which 
existed  between  the  original  parties :  14  S.  &  R.  333.  There  should 
be  clear  proof  of  actual  notice.  The  notice  should  be  actual,  circum- 
stantial in  the  transaction,  and  by  the  party  in  interest.  Nothing 
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short  of  this,  which  is  actual  fraud,  will  postpone  a  legal  title ;  and 
the  fraud  must  be  clearly  proved :  8  S.  &  R.  596  ;  3  Cruise  363 ;  2 
Atk.  275;  2  Mass.  506;  2  Vernon  159;  5  S.  &  R.  257,261;  I 
Rawle  386.  The  registry  of  a  deed  defectively  proved  or  acknowl- 
edged, is  not  constructive  notice  to  a  subsequent  purchaser,  although 
the  registry  be  made  in  the  proper  county  :  2  Binn.  40.  It  is  for  the 
interest  of  the  public  that  land  should  sell  for  its  fair  value  at 
sheriff's  sale,  and  that  honest  purchasers  should  not  be  disturbed 
by  secret  trusts :  3  Binn.  89.  In  cases  like  the  present,  persons 
alleging  the  existence  of  a  trust,  should  be  required  to  disclose  at 
the  time  of  the  sale,  a  circumstantial  account  of  the  nature  and  cir- 
cumstances of  the  trust.  This  might  be  done  by  leaving  a  state- 
ment in  writing  in  the  hands  of  the  sheriff,  to  which  bidders  might 
be  referred.  Here  the  notice  was  merely,  "that  the  heirs  of  Barnes 
had  a  claim;"  and,  even  if  it  were  brought  home  to  the  purchaser, 
he  was  not  bound  to  regard  it. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  G.  J. — The  first  and  second  errrors  are  unsolid ;  and 
the  question  turns  on  the  direction,  which  is  the  subject  of  the  third. 
Questions  of  notice,  the  facts  being  left  to  the  jury,  undoubtedly 
belong  to  the  court ;  and  here,  it  would  seem,  there  was  no  fact  in 
dispute,  the  agency  of  Mr.  Fetterman  not  being  contested,  and  it 
being  taken  for  granted  that  the  notice  given  by  him  had  actually 
reached  the  purchaser  through  his  counsel ;  so  that  the  question 
has  respect  to  its  sufficiency.  As  to  that,  Mr.  Fetterman  testified 
that  he  had  publicly  read  to  the  by-standers,  and  put  up  at  the 
place  of  sale,  a  written  notice  of  the  claim  of  Barnes's  heirs,  which, 
at  his  return  to  the  spot  after  the  sale  was  over,  he  found  had  been 
removed.  It  is  difficult  to  imagine  what  more,  in  the  case  of  a 
public  sale,  can  be  done.  But  the  point  seems  to  stand  clear  of 
difficulty,  when  viewed  in  connection  with  the  admitted  fact,  that 
the  purchaser  had  actual  knowledge,  through  his  counsel,  of  the 
contents  of  the  paper ;  less  than  which  would  be  sufficient  to  affect 
him,  notice  to  counsel  in  the  same  transaction,  being  presumptive 
notice  to  the  client.  Nor  would  he  be  protected  from  an  examina- 
tion of  the  counsel,  if  that  were  necessary,  to  show  a  communica- 
tion of  the  notice,  the  fact  not  having  been  obtained  from  him,  and 
of  course  not  being  a  subject  of  professional  confidence.  The 
objection,  then,  must  lie,  if  at  all,  to  the  body  of  the  notice  which 
ought,  it  is  said,  to  contain  full,  entire  and  circumstantial  infor- 
mation of  every  fact  which  it  may  be  material  for  the  purchaser  to 
know.  But  such,  I  take  it,  is  not  the  law.  A  purchaser  at  sheriff's 
sale  would  seldom  be  affected,  if  error  in  the  abstract  of  a  title 
were  to  vitiate  the  notice.  Mr.  Fetterman  spoke  generally  of 
the  contents  as  being  "notice  of  the  claim,"  the  natural  conclu- 
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sion  from  which  is,  that  every  essential  was  comprised.  But  con- 
taining less  than  an  abstract,  or  the  particulars  of  the  claim,  the 
notice  would  still  be  available,  if  containing  sufficient  to  put  the 
purchaser  on  an  inquiry  leading  to  the  whole  truth ;  and  this  I 
take  to  be  an  elementary  principle.  If,  indeed,  no  accessible  source 
of  information  were  known  or  pointed  out,  that  might  make  a  dif- 
ferent case.  But  Mr.  Fetterinan  was  on  the  spot  to  answer  all 
qustions ;  and  to  disregard  his  warning,  evinced  wilful  blindness, 
and  a  culpable  determination  to  brave  the  consequences ;  and  under 
such  circumstances,  a  purchaser  ought  not  to  be  protected. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Referred  to,  7  W.  271. 

Followed,  3  W.  &  S.  525 ;  22  Smith  191. 


Traer  against  Bowman. 

The  motion  for  judgment,  in  an  action  of  ejectment,  must  be  founded 
on  an  affidavit  of  the  service  of  the  writ,  and  must  be  at  the  term  when  default 
is  made. 

ERROR  to  the  Common  Pleas  of  Fayette  county. 

Richard  E.  Bowman  brought  this  action  of  ejectment  against 
George  Tracy  for  a  house  and  lot  of  ground,  with  the  premises, 
situate  in  Smithfield,  George  township,  and  occupied  by  said  Traer 
as  a  public  house,  containing  forty  perches  of  ground,  number  11 
in  the  plan  of  said  town,  adjoining  lots  of ."  The  writ  con- 
tained the  same  description.  The  suit  was  brought  to  October 
Term  1823.  There  being  no  appearance  for  the  defendant,  the 
court,  on  motion,  entered  a  judgment  for  the  plaintiff;  which  they 
afterwards,  on  argument,  refused  to  open. 

The  errors  assigned  were :  1.  That  the  judgment  was  entered 
without  an  affidavit  of  the  service  of  the  writ,  and  not  at  the  term 
when  default  was  made;  and,  2.  That  the  description  was  not 
sufficient. 

W.  Wilkins,  for  plaintiff  in  error,  cited  2  sec.  of  the  Act  of  13 
April  1807,  Purd.  Dig.  204 ;  Lyons  v.  Miller,  4  S.  &  R.  279. 

Austin,  contra,  cited  Cahill  v.  Benn,  6  Binn.  99 ;  1  Penn.  Prac. 
32 ;  Crosby  v.  Massey,  1  P.  &  W.  232 ;  2  Penn.  Prac.  425. 

PER  CURIAM. — It  is  unnecessary  to  say  anything  about  the  de- 
scription, as  the  judgment  is  clearly  irregular.  The  Act  of  Assembly 
points  out  the  method  to  be  pursued  in  similar  cases.  The  motion 
for  judgment  must  be  founded  on  an  affidavit  of  service,  and  must 
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be  at  the  term  when  default  is  made.  There  was  no  affidavit  here, 
and  the  judgment  was  had  at  an  improper  time;  so  that  it  is  im- 
possible to  sustain  it. 

Judgment  reversed. 


Buffington  against  The  Turnpike  Company. 

It  is  not  necessary  to  the  right  of  a  turnpike  company,  to  recover  in  an 
action  against  a  subscriber  for  stock,  that  a  certificate  of  stock  should  be  tend- 
ered before  suit  brought,  i 

The  book  of  the  turnpike  company,  in  which  the  defendant  was  credited 
with  the  payment  of  the  stock  subscribed  by  him,  is  prima  facie  evidence  that 
it  was  paid ;  and  it  is  error  to  reject  such  evidence,  although  it  should  appear 
to  the  court  that  the  credit  was  given,  contrary  to  a  resolution  of  the  man- 
agers of  the  company. 

ERROR  to  Armstrong  county. 

This  action  was  brought  by  the  Butler  and  Kittanning  Turnpike 
Road  Company  against  Joseph  Buffington,  to  recover  the  amount 
of  two  shares  of  stock  subscribed  by  him.  The  defendant  offered 
in  evidence  the  book  of  the  treasurer  of  the  company  which 
contained  a  credit  for  the  amount  of  the  stock  subscribed  by  him ; 
and  to  prove  by  parol,  that  it  was  paid  by  an  order  of  a  contractor, 
to  whom  the  company  was  indebted,  on  the  treasurer,  by  whom  it 
was  accepted,  by  authority  of  a  resolution  of  the  board  of  managers. 
To  this  evidence  the  plaintiff  objected,  and  in  support  of  their 
objection,  gave  in  evidence  a  resolution  of  the  board  of  managers 
to  show  that  the  credit  was  unauthorized.  The  court  sustained  the 
objection  and  overruled  the  evidence,  which  was  excepted  to.  The 
defendant  asked  the  court  to  instruct  the  jury  that  a  tender  of  a 
certificate  of  stock,  before  suit  brought,  was  essential  to  the  plain- 
tiff's right  to  recover.  But  the  court  was  of  a  different  opinion, 
and  so  instructed  the  jury,  who  found  a  verdict  for  the  plaintiff. 

Blair,  for  plaintiff  in  error. 
White,  contra. 

PER  CURIAM. — the  tender  of  a  certificate  was  not  a  condition 
precedent  to  an  action  for  the  price  of  the  stock ;  but  it  is  not  easy 
to  see  on  what  principle  of  evidence  the  credit  in  the  plaintiff's 
own  book  was  rejected.  It  was  prima  facie  evidence  of  payment: 
and  though  it  might  be  rebutted,  it  was  certainly  competent  in  the 
first  instance. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Campbell  against  Kent. 

A  judgment  confessed  by  an  attorney  at  law,  by  authority  of  a  warrant 
from  the  wife  of  an  absent  debtor,  is  void  as  to  subsequent  judgment-creditors, 
even  though  such  judgment  were  ratified  and  confirmed  by  the  debtor,  after 
other  judgments  were  entered  against  him. 

Whatever  may  be  done,  on  application  to  the  court  by  a  party,  to  be 
relieved  from  a  void  or  voidable  judgment,  the  same  result  may  be  obtained 
upon  the  application  of  a  bonajide  creditor  of  such  party. 

WRIT  of  error  to  the  Common  Pleas  of  Greene  county. 

This  was  an  amicable  action,  in  which  Benjamin  Campbell  was 
plaintiff,  and  Jesse  Kent,  Uriah  B.  Eagen,  and  Reuben  Mickle, 
were  defendants :  the  issue  joined  was  upon  the  fact,  whether  a 
certain  judgment  in  the  Common  Pleas  of  Greene  county,  at  the 
suit  of  the  present  defendants  against  Samuel  Mickle,  was  a  good 
and  valid  judgment  or  otherwise.  Jesse  Kent,  Uriah  B.  Eagen, 
and  Reuben  Mickle,  were  the  endorsers  to  the  Bank  of  Brownsville, 
of  a  note  of  Samuel  Mickle  for  three  hundred  dollars.  Jesse 
Kent  and  Mr.  Buchanan,  an  attorney-at-law,  went  to  the  house  of 
Samuel  Mickle,  who  had  been  absent  six  or  seven  days,  to  get  his 
wife  to  authorize  Mr.  Buchanan  to  confess  a  judgment  against  her 
husband,  in  favor  of  Kent,  Eagen  and  R.  Mickle,  his  endorsers. 
Mr.  Buchanan  told  her  to  consult  her  brothers  about  it;  which 
she  did :  they  replied,  that  they  would  not  undertake  to  advise 
her,  but  supposed  Mr.  Buchanan  would  not  desire  her  to  do 
wrong.  She  then  signed  the  following  paper : 

"  To  ANDREW  BUCHANAN,  ESQ.  : 

My  husband,  Samuel  Mickle,  is  indebted  unto  Jesse  Kent, 
Uriah  B.  Eagen  and  Reuben  Mickle,  as  his  security  for  money 
which  they  are  bound.  You  will,  therefore,  please  to  adopt  any 
such  means  as  you  may  deem  advantageous  to  my  said  husband, 
and  secure  his  friends  above  named;  either  by  confessing  judgment 
against  him  in  their  favor,  or  otherwise,  as  may  seem  to  you  to 
save  costs,  and  be  most  for  the  interest  of  my  said  husband.  The 
sum  for  which  they  are  bound,  is  three  hundred  dollars. 

March  20th  1830." 

In  pursuance  of  this  authority,  Andrew  Buchanan,  Esq.,  on 
the  20th  of  March  1830,  appeared  and  confessed  a  judgment  in 
favor  of  the  present  defendants,  for  three  hundred  dollars,  with 
interest  from  the  9th  of  March  1830,  against  Samuel  Mickle. 
On  the  20th  of  March  1830,  the  plaintiff  in  this  suit,  Benjamin 
Campbell,  filed  a  transcript  of  a  judgment  which  he  had  obtained 
against  Samuel  Mickle,  before  a  justice.  There  were  other  judg- 
ments against  him,  all  of  which  would  be  postponed,  if  that  of 
Kent  and  others  was  a  valid  judgment.  The  defendants  gave  in 
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evidence,  also,  the  following  paper,  which  was  signed  by  Samuel 
Mickle ;  but  when,  it  did  not  appear,  as  it  was  without  date. 

"  ANDREW  BUCHANAN,  Esq : 

As  I  am  about  to  leave  Greene  county  for  some  time,  and  having 
a  strong  desire  to  indemnify  my  sureties  for  money  borrowed  from 
the  bank,  I  hereby  authorize  you  to  appear  as  my  attorney,  and  con- 
fess judgment  against  me  for  the  amount  of  the  bank  debt,  or  any- 
thing else  which  may  be  deemed  expedient  by  you  for  indemnify- 
ing my  said  sureties;  and  whatever  you  may  do,  or  have  already 
done  in  the  premises,  I  hereby  ratify  and  confirm." 

The  court  (Baird,  president,)  in  answer  to  certain  points  put  by 
defendant's  counsel,  thus  charged  the  jury: 

1.  The  judgment  entered  in  the  docket  in  favor  of  the  defendants, 
by  confession  of  A.  Buchanan,  Esq.,  is  prima  facie  a  valid  judg- 
ment, and  cannot  be  set  aside  unless  there  was  fraud  or  collusion. 
The  authority  of  Buchanan  will  be  presumed  until  the  facts  im- 
peach in  on  the  grounds  I  have  suggested.     But  it  is  not  indis- 
pensable that  actual  or  moral  fraud  should  be  shown,  in  order  to 
impeach  the  judgment  as  respects  creditors.     If  the  authority  was 
obtained  from  the  wife  of  Mickle,  by  the  solicitation  and  influence 
of  the  defendants,  they  knowing  that  she  was  not  the  special  or 
general  agent  of  her  husband,  it  would  amount  to  a  legal  fraud,  an 
illegal  act,  prejudicial  to  the  rights  of  others,  and  may  therefore  be 
avoided  as  respects  them. 

2.  The  paper  in  evidence,  signed  by  S.  Mickle,  if  truly  what  it 
purports  to  be,  an  antecedent  authority  to  Mr.  Buchanan  to  confess 
judgment  to  the  defendants,  puts  an  end  to  the  question.     It  is 
proved  by  the  defendant's  witnesses  that  Mickle  left  the  county 
some  days  before  the  judgment  to  Kent  and  others  was  confessed. 
The  paper  states,  "  that  he  is  about  to  leave  the  county,"  &c.     If, 
however,  you  believe,  from  all  the  facts  in  evidence,  that  it  was  not 
executed  until  after  the  plaintiff's  judgment  was  docketed,  it  will 
not  affect  him.     It  can  have  no  retrospective  operation  to  the  pre- 
judice of  intervening  creditors.     As  to  Mickle  himself  it  may  be 
good.     If  the  act  of  Mr.  Buchanan,  therefore,  was  without  authority, 
and  obtained  by  the  means  suggested,  the  ratification  of  that  act  by 
S.  Mickle,  subsequently  to  the  judgment  of  the  plaintiff,  will  not 
be  good  (so  far  as  respects  the  plaintiff),  from  the  date  of  the 
entry,  notwithstanding  the  claim  of  the  defendant,  was  honest  and 
bonafide. 

To  this  opinion  exception  was  taken  by  defendants,  which,  in 
this  court,  was  relied  upon. 

McKinnan  for  plaintiff  in  error. 

The  authority  of  the  attorney  who  confessed  the  judgment,  can- 
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not  be  questioned  or  impugned  by  third  persons :  1  Salk.  86 ;  1 
Bacon  291 ;  1  Strange  693  ;  5  Mod.  295  ;  6  Id.  16,  40,  41 ;  6 
Johns.  36,  296,  318  ;  1  Binn.  214,  469. 

It  was  not  questioned  but  that  the  debt  for  which  the  judgment 
was  confessed,  was  a  meritorious  one;  and  Mickle  having  ratified 
and  confirmed  what  the  attorney  had  done,  like  all  other  acts  of 
confirmation  had  relation  back  to  the  time  when  the  thing  to  be 
confirmed  was  done. 

McGriffen  for  defendant  in  error,  insisted  upon  the  evils  which 
would  result  from  the  doctrine,  that  the  acts  of  an  attorney  at  law 
are  so  conclusive  as  that  a  judgment  confessed  by  him  without 
authority,  will  be  binding  under  all  circumstances.  A  resort  to  an 
attorney,  would  in  many  cases  be  a  very  ineffectual  remedy,  and 
although  the  remark  is  not  applicable  to  this  case,  yet  it  is  the  prin- 
ciple of  it.  The  fact  of  Mickle  being  at  the  time  an  absconding 
debtor,  distinguishes  this  from  all  the  cases  cited. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — The  opinion  of  the  court  below  has  been  attacked 
solely  on  the  ground  of  authority,  and  we  are  told  if  it  be  supported, 
we  will  overturn  a  long  list  of  authorities.  I  shall  consider  some 
of  them  briefly.  Two  cases  from  our  own  books  were  cited :  1 
Binn.  214 ;  in  this  case  the  writ  was  against  two,  served  on  one 
only,  and  an  appearance  for  both ;  the  cause  was  referred,  and  a  re- 
port made  against  both,  upon  which  judgment  was  entered,  and  a 
fieri  facias  issued,  which  was  levied  on  a  mill  and  farm  of  the  de- 
fendant on  whom  the  writ  had  been  served.  An  inquisition  was 
held,  which  found  that  the  rents,  issues  and  profits  would  pay  the 
incumbrances  within  seven  years.  The  plaintiff's  attorney  then 
entered  a  discontinuance  to  his  fi.  fa,.,  took  out  an  als.  fi.  fa.,  and 
levied  on  a  tract  of  land,  the  property  of  that  defendant,  on  whom 
the  writ  had  not  been  served,  which  was  condemned  and  sold. 
The  defendants  were  brothers,  and  it  was  scarcely  possible  that 
both  should  not  have  heard  of  the  reference  and  of  the  first  fi.  fa. 
and  inquisition.  The  application  to  the  court  was  not  founded  on 
an  affidavit  of  Robert,  on  whom  the  writ  was  not  served,  that 
he  never  employed  the  attorney;  never  knew  that  he  had  ap- 
peared for  both,  &c. ;  it  was  solely  on  the  ground,  that  he  had  no 
right  to  appear  for  a  defendant  on  whom  no  writ  was  served,  and 
who  had  not  directed  him  to  appear.  The  court  having  determined 
to  set  aside  the  second  fi.  fa.  vend.  exps.  and  sale,  because  the 
plaintiff  would  not  relinquish  his  first  fi.  fa.,  &c.,  and  to  com- 
pel the  plaintiff  to  proceed  against  him  on  whom  the  process  had 
been  served,  do  not  appear  to  have  considered  this  matter  much : 
all  that  is  said  on  this  part  of  the  case  is  in  these  words :  "  the 


Sept.  1831.]  OF  PENNSYLVANIA.  75 

[Campbell  r.  Kent.] 

judgment  below  must  be  affirmed,  because  it  sufficiently  appears 
that  the  attorney  appeared  for  both  defendants;"  and  they  might 
have  added,  it  does  not  appear  that  he  was  not  authorized  to  appear 
for  both.  It  must  be  admitted,  however,  we  have  several  cases 
where  such  an  appearance  by  an  attorney  for  a  defendant,  on  whom 
the  writ  was  not  served,  and  judgment  on  it,  has  been  held  valid ; 
but  I  believe  no  one  in  which  such  defendant  swore  that  he  never 
knew  of  the  suit  or  of  the  appearance ;  that  he  never  employed  the 
attorney,  or  authorized  any  person  to  employ  him,  and  never  heard 
of  or  suspected  an  appearance  for  himself,  until  shortly  before  his 
application  to  the  court.  And  it  has  not  yet  been  decided  in  this 
state  that  on  such  a  state  of  facts,  uncontradicted,  a  judgment  would 
stand. 

The  next  case  cited,  1  Binn.  469,  has  no  application  to  this. 
An  attorney  regularly  retained  by  the  defendant,  had,  by  rules,  to 
declare,  obtained  a  non  pros.  A  year  afterwards  he  agreed  that 
this  non  pros,  should  be  taken  off,  and  a  declaration  filed,  which 
was  done. 

The  decision  was,  that  by  the  practice  in  this  state,  an  attorney 
had  authority  to  take  off  a  non  pros. ;  that  the  authority  of  an 
attorney  here  is  not  limited  in  the  same  manner  that  it  is  in  Eng- 
land; for  a  payment  to  plaintiff's  attorney,  long  after  judgment, 
and  without  execution,  had  been  held  good. 

Many  authorities  from  the  English  books  were  cited,  to  which  I 
observe  that  the  last  case,  and  some  other  cases,  decide  that  the  law 
is  not  the  same  in  this  state,  as  to  the  authority  of  an  attorney,  as 
it  is  in  England,  and  I  shall  not  cite  them,  because  all  that  were 
here  cited,  and  many  more,  are  collected  in  6  Johns.  296.  On  that 
case  the  defendants  principally  relied ;  but  even  that  case  will  not 
support  this  proceeding ;  for,  first,  it  was  conceded  that  no  usage, 
nor  no  case,  justified  an  attorney  in  appearing  in  vacation,  where 
no  writ  had  issued,  and  confessing  a  judgment.  There  are  cases  in 
which  the  attorney  appeared  after  a  writ  issued,  and  before  service, 
but  none  where  an  attorney,  without  any  writ  or  suit,  and  without 
warrant,  appeared  and  confessed  judgment ;  and  no  case  of  the  kind 
can  be  shown,  I  believe,  where  such  judgment  has  been  sustained. 
And,  secondly,  that  case  is  expressly  put  on  the  ground  that  the 
plaintiffs  and  their  attorney  were  as  innocent  as  the  defendant. 
"  If,"  says  Chief  Justice  Kent,  "  there  had  been  any  collusion  be- 
tween the  plaintiff's  and  defendant's  attorney,  it  would  have  altered 
the  case ;  but  there  is  none  shown  or  pretended,  and  my  whole 
opinion  proceeds  on  the  ground  that  the  plaintiffs  have  acted  with 
good  faith."  And,  again,  he  speaks  of  the  plaintiff  being  entitled 
to  protection ;  but  what  court  ever  held  itself  bound  to  protect  a 
party  who  had  assumed,  or  prevailed  on  another  to  assume,  for 
their  benefit,  a  character  or  authority  to  which  he  had  no  right, 
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and  whose  conduct  was  equally  contrary  to  rules  of  court  and  to 
morality  ? 

The  majority  of  the  court  there  admit  that  the  practice  in  Eng- 
land is  not  correct,  reasoning  from  principles  .(page  304),  and  they 
departed  from  the  English  practice  by  opening  the  judgment  and 
letting  the  party  appear  and  plead.  The  dissenting  judge  has 
shown  that  the  law  was  not  originally  so  in  England,  and  is  not 
new  so ;  and  to  his  opinion,  and  the  cases  he  cites,  I  refer.  I  will 
add  that  in  the  next  case  in  the  same  book,  318,  that  court  decided 
that  a  judgment  for  costs  against  a  plaintiff,  in  whose  name  a  suit 
had  been  brought  without  his  authority,  was  held  void  as  to  him, 
and  he  discharged  from  attachment,  on  which  he  was  brought  into 
court  for  not  paying  those  costs. 

We  have  two  decisions,  which  have  not  been  cited,  which  bear 
on  this  question.  Some  lawyers  were  in  the  habit  of  confessing 
judgment  in  several  counties  on  the  same  bond  and  warrant,  and 
after  judgment  confessed  in  one  county,  all  subsequent  judgments 
were  held  to  be  void ;  so  much  so  as  that  the  court  was  bound  to 
vacate  them  on  motion :  Martin  v.  Rex,  6  S.  &  R.  296 ;  Neff  v. 
Barr,  14  Id.  166 ;  and  this,  although  the  warrant  authorizes  the 
attorney  to  enter  judgments  -in  the  plural :  3  Wash.  0.  C.  558. 
In  the  first  two  cases  it  is  intimated  that  a  sale  under  such  second 
judgment  would  give  a  good  title ;  no  such  matter  was  before  the 
court.  I  admit  there  may  be  cases  in  which  such  might  be  the 
result,  but  I  can  also  conceive  of  cases  in  which  such  sale  would 
not  give  any  title ;  e.  </.,  where  the  plaintiff,  whose  debt  was  thus 
fraudulently  made  a  judgment,  became  himself  the  purchaser; 
and,  certainly,  if  he  had  before  collected  his  debt  in  another 
county. 

These  cases  decide,  that  a  judgment  confessed  by  an  attorney, 
without  a  warrant,  may  be  vacated  on  motion.  If  such  judgment 
was  not  void,  it  could  not  be  easy  to  find  either  reason  or  authority 
for  disposing  of  it  in  that  manner.  This  one  has  less  color  to  sup- 
port it  than  existed  in  those  cases. 

Having  no  court  of  chancery  in  which  to  obtain  an  injunction, 
we  attain  the  result  by  opening  the  judgment,  and  letting  the  party 
into  a  defence,  or  permitting  creditors  to  interplead;  and  whatever 
may  be  done  on  application  of  the  party,  may  be  on  application  of 
a  bona  fide  creditor ;  this  practice  is  of  long  standing,  sanctioned 
by  many  decisions  and  at  least  one  Act  of  Assembly.  The  right 
of  the  creditors  to  interfere  was  not  denied  in  this  case. 

In  one  of  the  cases  cited,  1  Salk.  88,  and  in  the  argument  here, 
much  stress  was  laid  on  the  fact  that  the  attorney  was  of  good  char- 
acter and  responsible  in  point  of  property.  How  can  that  alter 
the  case  ?  How  long  will  an  attorney  be  responsible  in  property 
-who  adopts  such  a  practice  ?  When  is  his  responsibility  to  be  tested 
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or  how  ?  A  man  procures  a  title  for  land  under  a  power  of  at- 
torney forged  by  his  procurement,  or  alleged  by  him  to  exist, 
when  he  knows  it  does  not  exist ;  will  any  one  say  his  title  is 
good  because  the  person  who  acted  as  attorney  is  reputed  rich  ? 
Judgment  and  execution  is  a  mode  of  transferring  titles  to  lands. 
On  what  principle  shall  or  can  it  be  said,  that  a  fraud  of  one  kind 
is  totally  void,  and  another  good  and  effectual,  unless  I  had  some 
notice  and  by  my  silence  or  laches,  occasioned  an  innocent  man  to 
lay  out  his  money,  confiding  that  what  was  done  in  form  of  law,  was 
fairly  done,  as  against  the  fraudulent  party  himself,  it  is  no  protection, 
that  he  has  shrouded  his  conduct  in  the  garb  of  legal  proceedings. 
If  this  conduct  is  sanctioned,  there  is  an  end  of  all  distinction  be- 
tween bonds  with  warrant  to  confess  judgment,  and  common  bonds, 
nay  every  common  demand.  No  man  can,  however  careful  and 
methodical,  know  how  to  arrange  his  business  or  when  to  look  for 
an  execution.  The  statute  against  fraudulent  conveyances  to  de- 
fraud or  hinder  creditors,  will  no  longer  be  of  any  avail.  The 
debtor  may  determine  to  give  no  preference  to  any  creditor,  but  any 
creditor  without  the  debtor's  knowledge  can  get  a  preference,  if  he 
can  find  an  attorney  who  will  do  what  he  is  asked  to  do  or  paid  for 
doing,  either  without  reflection,  as  I  suppose  was  the  case  here,  or 
without  principle,  if  he  does  not  reflect — as  may  be  the  next  case 
which  will  be  presented.  The  court  is  therefore  of  opinion  that  the 
judgment  be  affirmed. 

GIBSON,  C.  J. — In  contemplation  of  law,  every  judgment  is  an 
act  of  the  court.  It  is  called  by  Lord  Coke  "Jucttcium  quasi  juris 
dictum,  the  very  voice  of  law  and  right ;  and  therefore  judicium 
semper  pro  veritate  accipitur."  It  is  the  sentence  of  the  law,  says 
Blackstone,  pronounced  by  the  court  on  the  record  of  the  facts :  3 
Com.  395-6 ;  and  it  is  surely  immaterial  to  its  essence  whether 
these  be  ascertained  by  the  cognovit  of  the  party  or  the  verdict  of 
a  jury.  Viewing  it  as  such,  it  is  easy  to  comprehend  how  a  security 
by  judgment  may  be  good  though  erroneous,  while  a  security  by  act 
of  the  party  may  be  void  in  the  first  instance  when  executed  with- 
out authority  in  his  name.  In  the  one  case,  the  effect  emanates,  if 
at  all,  from  his  own  power,  and  in  the  other,  from  a  power  superior 
to  him.  On  this-  principle,  a  judgment  confessed  by  an  attorney, 
though  without  warrant,  is  good  till  it  is  reversed.  By  the  common 
law  the  default  of  a  warrant  of  attorney  is  an  error,  but  one  that 
has  been  cured,  except  in  particular  circumstances,  by  statute. 
Still  a  judgment  rendered  without  a  semblance  of  authority,  may 
be  set  aside  on  motion  and  due  consideration  of  the  circumstances ; 
but  the  interposition  of  the  court,  being  of  favor  and  not  of  right, 
is  to  be  invoked  only  in  the  last  resort ;  as  where  the  attorney  is 
not  of  sufficient  estate  to  answer  the  consequences  in  an  action. 
"  The  course  of  the  court  is,"  said  Lord  Holt,  "where  an  attorney 
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takes  upon  him  to  appear,  the  court  looks  no  farther,  but  proceeds 
as  if  the  attorney  had  sufficient  authority,  and  leaves  the  party  to 
his  action  against  him  :  Anon.,  1  Salk.  86.  And  again  :  If  "  the 
attorney  be  able  and  responsible,  we  will  not  set  aside  the  judg- 
ment ;  the  reason  is,  because  the  judgment  is  regular  and  the 
plaintiff  ought  not  to  suffer ;  but  if  the  attorney  bfe  not  responsible 
but  suspicious  (in  his  circumstances)  we  will  set  aside  the  judg- 
ment, for  otherwise  the  defendant  would  have  no  remedy,  and  any 
one  might  be  undone  by  that  means :"  Anon.,  Salk.  88.  The  same 
rule  was  followed  in  Allely  v.  Colley,  Cro.  Jac.  695 ;  Lorymer  v. 
Hollister,  1  Stra.  685,  and  many  other  cases  which  it  is  unneces- 
sary to  notice,  the  authorities  on  the  subject  having  been  arranged 
by  Chief  Justice  Kent,  in  Denton  v.  Noyes,  6  Johns.  296.  In  that 
case,  the  defendant  was  permitted  to  plead  to  the  merits,  while  the 
judgment  was  suffered  to  stand  as  a  security — a  practice  conforma- 
ble to  our  own  in  cases  of  fraud,  and  preferable  in  my  opinion  to 
that  of  the  English  courts,  as  it  gives  the  defendant,  without 
jeoparding  the  rights  of  the  plaintiff,  every  fair  advantage  to  be  had 
from  an  entire  vacation  of  the  judgment.  I  have  cited  the  preced- 
ing authorities  for  a  principle  that  has  never  been  denied,  even  by 
Mr.  Justice  Van  Ness,  in  dissenting  from  the  judgment  in  Denton 
v.  Noyes,  that  an  actual  appearance  to  the  court  is  sufficient  in  the 
first  instance.  From  the  time  of  Cole  v.  Law,  Roll.  Ab.  741,  to 
the  decisions  of  our  own  court  in  McCullough  v.  Guefner,  1  Binn. 
214,  and  Reinhold  v.  Albertie,  Id.  469,  a  judgment  de  facto  has 
ever  been  treated  as  but  voidable.  In  Martin  v.  Rex,  6  S.  &  R. 
296,  the  very  point  made  here  was  directly  decided.  It  was  there 
determined  that  a  judgment  confessed  by  virtue  of  a  warrant 
which,  having  been  exhausted  by  the  confession  of  a  previous 
judgment,  was  no  warrant  at  all,  was  nevertheless  not  void,  though 
clearly  irregular,  insomuch  that  a  purchaser  under  it  would  have 
had  a  title;  and  that  the  remedy  of  the  party  injured,  was  by 
action  against  the  attorney,  yet  at  the  entry  of  the  judgment,  the 
last  spark  of  authority  emanating  from  the  warrant  that  became 
extinct.  The  determination  of  the  case  at  bar,  has  been  put  on  the 
ground,  either  that  the  judgment  is  void  already,  or  that  it  is  tainted 
with  such  fraud,  as  lays  it  open  to  avoidance  by  creditors  in  a  col- 
lateral proceeding.  That  it  is  not  void,  the  authorities  abundantly 
prove ;  and  that  it  is  not  fraudulent,  appears  from  the  interpreta- 
tion of  the  word  in  the  books. 

It  is  an  undoubted  rule,  that  a  judgment  may  be  collaterally  im- 
peached for  collusion ;  but  I  dissent  from  the  conclusion  of  the 
majority  that  there  was  anything  in  the  transaction  from  which  col- 
lusion could  be  inferred.  It  is  not  only  a  material  but  a  vital  part 
of  the  case,  that  the  responsibility  which  the  judgment  was  intended 
to  secure,  had  been  actually  incurred,  and  in  seeking  indemnity  for 
a  loss  impending  from  it,  the  plaintiffs  might,  not  only  lawfully  but 
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honorably,  obtain  a  preference  to  the  disadvantage  of  the  other 
creditors.  With  whom  could  they  collude  ?  Not  with  the  defend- 
ant: for  to  have  obtained  his  participation,  would  have  put  the 
validity  of  the  act  beyond  the  reach  of  controversy.  In  no  case 
can  per  fraudem  be  replied  to  the  plea  of  a  judgment  suffered, 
unless  there  was  collusion  with  him  who  suffered  it;  at  least  I 
have  looked  in  vain  for  a  precedent  of  it  in  any  other  case.  In  two 
precedents  in  3  Chitty  PI.  1166,  the  judgment  is  alleged  to  have 
been  acknowledged  with  an  intent  to  defraud  by  the  instrumentality 
of  a  fictitious  debt ;  and  the  whole  is  charged  to  be  the  fraud  of 
the  defendant.  Such  too  was  the  form  of  the  replication  in 
Trethewy  v.  Ackland,  2  Saund.  49.  But  putting  the  attorney  in 
the  place  of  the  defendant  and  with  the  same  capacity  to  collude, 
the  difficulty  that  there  was  an  actual  bona  fide  duty  to  be  secured 
is  insurmountable.  In  Veale  v.  Gatisdon,  Sir  W.  Jones  91,  it  was 
resolved  that  a  judgment  acknowledged  for  a  true  debt,  though  for 
the  avowed  purpose  of  defeating  other  creditors,  cannot  be  avoided ; 
and  the  same  principle  was  held  in  Waring  v.  Danvers,  1  P.  Wms. 
295,  and  Morice  v.  The  Bank  of  England,  Ca.  temp.  Talb.  225. 
Here  the  liability  for  which  the  plaintiffs  were  to  be  indemnified, 
was  an  actual  and  an  honest  one ;  and  it  is  proper  to  remark  that 
there  was  nothing  in  the  transaction  to  reflect  on  the  honor  of  the 
attorney  or  any  one  else.  He  appears  to  have  been  consulted  by 
all  parties  to  effect  the  performance  of  the  moral  duty  by  the  de- 
fendant in  his  absence ;  and  by  the  brother  of  the  defendants' 
wife  who  was  examined  on  the  part  of  the  creditors,  he  was  called 
her  counsel.  But  to  treat  him  as  having  been  retained  by  the 
plaintiffs  exclusively,  would  produce  exactly  the  same  results. 
Allely  v.  Colley  was  the  very  case  of  a  judgment  confessed  by  an 
attorney  retained  by  the  plaintiff  without  the  defendant's  knowledge ; 
yet  it  was  held  good  even  on  audita  querela,  and  if  good  against 
the  defendant,  it  would  surely  be  so  against  his  creditors. 

The  rule  that  a  judgment  cannot  be  reversed  by  a  collateral  pro- 
ceeding, except  for  fraud,  is  an  undoubted  one ;  but  it  seems  to 
admit  of  this  further  exception,  that  strangers  to  whom  it  is  imme- 
diately injurious,  may  reverse  it  by  plea ;  because,  standing  in  no 
privity  to  the  parties,  they  are  not  precluded  from  an  averment 
against  it,  and  because  they  would  otherwise  be  without  remedy. 
This  distinction  was  made  in  Godfrey's  case,  11  Co.  44 ;  and  in 
Randal's  case,  2  Mod.  308,  it  was  taken  arguendo  and  apparently 
recognised  by  the  court.  In  Warter  v.  Perry,  Cro.  Eliz.  199,  a 
plea  to  a  scire  facias  against  bail,  that  the  defendant  in  the  original 
action  was  dead  at  the  rendition  of  the  judgment,  was  at  first 
deemed  inadmissible  as  going  to  avoid  the  judgment,  which,  it  was 
said,  could  be  done  only  by  writ  of  error ;  but  it  seems  to  have 
been  subsequently  received,  though  another  report  of  the  case  in  1 
Le.  101.  pi.  125,  leaves  the  principle  of  the  decision  in  doubt. 
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Perhaps  the  true  ground  of  both  that  and  Randal's  case,  is,  that 
the  judgment  was  not  only  injurious  but  void,  having  been  ren- 
dered against  a  party  not  in  existence,  and  therefore  requiring  no 
reversal  to  render  it  a  nullity.  The  decisions  in  our  own  court 
have  generally  been  between  parties  who  being  bound  by  the  judg- 
ment as  an  estoppel,  might  have  reversed  it  by  writ  of  error;  and 
to  whom  the  general  rule  was  consequently  held  applicable.  Thus, 
Nace  v.  Hollenback,  1  S.  &  R.  348  ;  Colley  v.  Latimer,  5  Id.  211 ; 
Allison  v.  Rankin,  7  Id.  269;  and  Blythe  v.  Richards,  10  Id. 
269,  were  cases  in  which  a  mortgagor  was  precluded  from  alleging 
the  existence  of  error  in  proceedings  on  the  mortgage,  in  an  eject- 
ment against  the  purchaser  at  the  sheriff's  sale ;  and  in  Porter's 
Executors  v.  Neff,  11  S.  &  R.  208,  a  broad  intimation  was  given 
that  an  erroneous  judgment  could  not  be  reversed  in  an  action  be- 
tween the  plaintiff  in  it  and  an  alienee  of  the  defendant's  land. 
On  the  other  hand,  it  was  held  in  Stump  v.  Findlay,  2  Rawle  168, 
that  a  common  recovery  may  be  abated  by  entry  and  plea ;  and  so 
far  all  has  been  in  accordance  with  the  rule  or  its  exceptions,  as 
already  stated.  But  difficulty  arises  when  we  come  to  determine 
the  relation  which  creditors  bear  to  the  parties.  An  application  by 
them  to  open  the  judgment  in  order  to  try  a  question  of  fraud,  will 
undoubtedly  be  entertained  on  a  collateral  issue  ordered,  as  in 
Kellog  v.  Krauser,  14  S.  &  R.  307,  and  Whiting  v.  Johnson,  11 
Id.  328.  But  they  can  be  admitted  to  destroy  the  security  of  the 
lien,  and  that  too  for  a  mere  error  in  process,  or  any  other  part  of 
the  proceeding  ?  We  have  but  one  decision  on  the  point,  and  it 
merits  for  that  reason,  a  particular  consideration.  I  refer  to  Lewis 
v.  Smith,  2  S.  &  R.  142,  which  was  an  action  for  the  proceeds  of 
an  execution  from  the  Circuit  Court  of  the  United  States,  claimed 
by  virtue  of  a  prior  execution  from  the  Supreme  Court  of  Penn- 
sylvania, which  had  been  levied  on  the  same  goods.  The  marshal 
having  taken  defence  on  the  title  of  the  subsequent  execution- 
creditor,  excepted  to  the  regularity  of  the  judgment  on  which  the 
prior  execution  had  been  issued ;  so  that  the  contest  was  there  as 
it  is  here,  between  creditors.  The  objection  to  the  judgment  was 
that  it  had  not  been  entered  according  to  the  terms  of  the  confes- 
sion. The  agreement  was  without  date,  but  it  bore  that  judgment 
should  be  entered  of  December  term  1799,  whereas  the  paper  was 
not  filed  till  the  20th  March  1800.  "  It  does  not  clearly  appear 
from  the  view  of  the  docket,"  said  Chief  Justice  Tilghman 
"whether  the  judgment  was  really  entered  of  December  or  March 
Term,  but  I  will  suppose  it  to  be  March ;  still  I  think  the  judg- 
ment may  be  supported ;  NOBODY  WAS  INJURED  BY  IT.  To  Fitz- 
simmons  (the  defendant),  if  it  made  any  difference,  it  was  rather  an 
advantage,  for  he  gained  something  on  the  score  of  interest,  as  on 
the  entry  of  judgment  on  the  scire  facias,  the  interest  due  on  the 
original  judgment  would  become  principal.  HE  never  complained, 
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though  it  was  always  in  his  power  to  have  had  the  judgment 
OPENED,  if  he  considered  it  as  a  violation  of  his  agreement.  AT 

ANY  RATE,  IT  CANNOT  BE  SAID  TIIAT  THE  JUDGMENT  WAS  VOID  ;  IT 
WAS  ENTERED  BY  THE  PROTHONOTARY,  AND  NEVER  HAVING  BEEN 
REVERSED,  THE  COURT  CANNOT  IN  THIS  COLLATERAL  WAY  CONSIDER 

IT  AS  VOID."  Mr.  Justice  Yeates  was  of  opinion  the  judgment  was 
entered  of  December  Term  1799.  "  Should  I,  however,  be  mis- 
taken," he  subjoined,  "  I  have  no  hesitation  in  saying  this  judg- 
ment remains  in  full  force.  It  cannot  be  annulled  collaterally  in 
another  suit  between  other  parties.  Mr.  Fitzsimmons  never  com- 
plained of  it  in  his  lifetime,  nor  can  I  discover,  if  such  error 
existed,  how  it  could  possibly  be  injurious  to  him."  Is  not  that 
essentially  the  case  at  bar?  Although  a  judgment  entered  against 
the  terms  of  an  agreement,  is  no  better  than  if  there  had  been  no 
agreement,  it  was  held  that  whoever  else  might  complain,  the  cred- 
itors could  not.  The  difference  in  other  respects  is,  that  here  the 
lien  is  on  land  and  there  it  was  on  goods ;  that  here  it  proceeds 
from  a  judgment,  and  there  it  proceeded  from  an  execution ;  but 
one  to  the  validity  of  which  a  valid  judgment  was  as  essential  as  it 
is  to  the  existence  of  a  lien  in  the  case  before  us.  There  the  de- 
fendant in  the  judgment  never  complained  of  it,  nor  has  the  defend- 
ant complained  of  it  here;  and  that  it  was  not  injurious  to  him,  is 
proved  by  his  subsequent  confirmation  of  it.  As  regards  himself, 
this  confirmation  is  admitted  to  be  equivalent  to  a  precedent 
authority,  but  not  as  regards  intervening  judgment-creditors. 
This  assumption  that  there  were  intervening  judgment-creditors, 
is  founded  on  another,  that  there  was  a  moment  when  the  judgment 
ceased  to  bind.  If,  however,  it  was  but  voidable,  there  never  was 
that  moment.  The  argument  would  be  unanswerable  if  the  judg- 
ment had  received  its  vitality  from  the  act  of  confirmation,  and  not 
from  what  is  in  legal  estimation  the  act  of  the  court ;  but  the 
authorities,  without  an  exception,  bear  the  other  way.  What  then 
is  the  right  of  the  creditors  to  object?  When  the  judgment  was 
rendered,  they  had  no  interest  in  the  land  farther  than  to  be  pro- 
tected from  gratuitous  encumbrances  or  a  fraudulent  transfer  of  it ; 
and  this  judgment  was  neither.  In  no  other  way  could  they  be 
injured.  If  the  defendant  might  have  authorized  such  a  judgment, 
the  confession  of  it  by  another  without  his  authority,  was  an  abuse 
of  his  rights,  not  theirs,  which  entitled  him,  and  not  them,  to  call 
for  redress.  If  their  right  to  object  is  an  independent  one  and  par- 
amount to  his,  they  must  have  an  interest  to  be  affected  which  is 
also  paramount  to  his ;  and  that  they  have  not,  is  proved  by  the  fact 
that  he  was  competent  to  give  an  incontestible  preference  by  a  mere 
exercise  of  his  will.  According  to  all  the  authorities,  the  judgment 
bound  him  from  the  entry  of  it,  and  as  there  was  then  no  opposing 
interests,  it  also  bound  his  land.  When  did  it  cease  to  do  so  ?  If 
it  "was  ipso  facto  annulled  by  the  rendition  of  subsequent  judgments, 
3  P.  &  W.— 6 
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these  must  have  had  the  effect  of  avoiding  what  was  only  voidable 
before,  and  it  seems  to  rne  the  indirect  reversal  of  one  judgment  by 
another,  where  the  party  to  be  affected  had  no  day  in  court,  is  a 
thing  unknown  in  the  law.  A  subsequent  judgment  bond  is  only 
the  resulting  interest  of  the  debtor,  and  how  it  can  displace  a  pre- 
ceding one  which  was  valid  against  him,  without  attaching  itself  to 
an  estate  or  interest  paramount,  is  what  I  am  unable  to  compre- 
hend. If  such  a  judgment  as  this  binds  the  debtor's  person,  it 
necessarily  binds  his  land  in  exclusion  of  subsequent  liens.  And 
why  should  creditors  be  allowed  to  destroy  a  lien  for  a  defect  in  the 
judgment,  which  was  no  prejudice  to  them  ?  No  one  will  say  that 
a  writ  of  error  would  be  allowed  to  enable  them  to  reverse  a  judg- 
ment on  warrant  of  attorney,  for  a  defect  in  setting  out  the  cause 
of  action,  unless  it  affected  the  certainty  of  the  judgment  itself. 
The  most  they  could  claim  in  a  case  of  mere  error  like  the  present, 
would  be  (according  to  what  is  the  practice  of  the  courts  in  New 
York,  and  ought  to  be  so  elsewhere),  the  benefit  of  a  defence  on  the 
merits,  without  sweeping  away  the  lien  in  the  first  instance.  For 
these  reasons,  it  appears  to  me,  there  was  error  in  the  trial 
of  the  issue,  for  which  the  judgment  on  the  verdict  ought  to  be 
reversed.1 

KENNEDY,  J.,  concurred  with  GIBSON,  C.  J. 

Judgment  affirmed. 

1  In  McCormick  et  al.  v.  Miller  post  230,  determined  at  the  ensuing  Term  for 
the  Southern  Circuit,  an  erroneous  judgment  by  default  was  sustained  against 
creditors,  though  surreptitiously  obtained,  to  gain  a  preference  over  a  domes- 
tic attachment  then  in  train.  The  summons  was  illegal,  the  day  of  appear- 
ance being  less  than  five  days  from  the  date — the  period  allowed  by  the  Act 
of  Assembly ;  and  though  the  defendant  might  by  possibility  have  been 
served,  though  proved  to  have  been  an  absconding  debtor,  yet  the  service  of 
a  void  writ,  being  in  legal  estimation,  no  service  at  all,  gave  the.  justice  no 
more  authority  to  sign  judgment,  than  does  the  office  of  an  attorney  without 
warrant. 

Referred  to,  4  W.  314 ;  9  Barr  92  ;   6  H.  83  ;  12  H.  294. 

Overruled  by  Hauer's  Appeal,  5  W.  &  S.  473  ;  Lowber  et.al.'s  Appeal,  8  Id. 
387  ;  Drexel's  Appeal,  6  Barr  272;  Davidson  v.  Thornton,  7  Id.  128  ;  Dicker- 
son  &  Haven's  Appeal,  Id.  255 ;  Roemer  v.  Denig,  6  H.  482. 

C.  J.  Gibson's  dictum,  p.  80,  as  to  the  true  ground  of  Warter  v.  Perry  and 
Randal's  Case,  corrected,  5  Wr.  204. 
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McClurg  against  Lecky. 

A  debtor  cannot  in  an  assignment,  make  a  reservation  at  the  expense  of 
his  creditors,  of  any  part  of  his  income  or  property,  for  his  own  benefit,  nor 
can  he  stipulate  for  any  advantage  either  to  himself  or  family. 

Such  assignment  is  not  only  fraudulent  and  void,  as  regards  the  property 
reserved  for  use  of  the  debtor  or  his  family,  but  is  so  in  toto.  When  the  as- 
signment is  tainted  with  either  moral  or  legal  fraud,  the  property  does  not 
pass,  but  remains  in  the  debtor  liable  to  the  execution  of  those  creditors  who 
have  not  assented  to  the  assignment 

WRIT  of  error  to  the  Common  Pleas  of  Allegheny  county. 

This  was  an  action  of  trespass  brought  by  Alexander  McClurg, 
Sturley  Cuthbert,  James  Cuddy,  James  Ekin  and  George  Ledlie 
against  William  Lecky,  Esq.,  sheriff  of  Allegheny  county,  for  taking 
and  carrying  away  certain  goods  and  chattels,  which  the  plaintiffs 
alleged  were  theirs,  and  which  the  defendant  had  levied  on  and  sold 
as  the  property  of  Morris  B.  Belknap,  by  the  authority  of  a  fieri 
facias  at  the  suit  of  Robert  T.  Stewart. 

Morris  B.  Belknap  was  the  owner  of  a  tract  of  land,  upon  which 
the  "  Pine  Creek  Factory"  was  erected,  and  for  which  on  the  8th 
March  1827,  he  executed  a  deed  of  conveyance  to  the  plaintiffs  : 
the  consideration  mentioned  in  the  deed  was  five  thousand  dollars. 
On  the  same  day  Belknap  executed  an  assignment  to  the  plaintiffs 
of  all  the  engines,  machinery,  horses,  wagons  and  other  goods  and 
chattels  which  were  upon  the  premises,  and  which  were  enumerated 
in  a  schedule  annexed  to  said  assignment;  and  the  following  agree- 
ment was  then  entered  into  between  them : 

"  Whereas  Morris  B.  Belknap,  by  indenture  bearing  even  date 
herewith,  hath  sold,  released,  enfeoffed  and  confirmed  unto  the  said 
McClurg  &  Co.  and  Ekin  and  Ledlie,  all  that  certain  piece  of  land 
situate  in  Indiana  township,  on  which  are  situate  the  buildings  com- 
monly called  the  Pine  Creek  Factory  :  and  whereas,  by  a  certain 
other  writing,  commonly  called  a  bill  of  sale,  also  bearing  even  date 
herewith,  the  said  Morris  B  Belknap,  has  sold  and  assigned  unto 
the  said  McClurg  &'  Co.  and  Ekin  and  Ledlie,  all  and  singular,  the 
engines,  machinery,  and  other  articles  whatsoever  in  and  belonging 
to  the  said  "  Pine  Creek  Factory :"  and  whereas  also  the  said 
McClurg  &  Co.  and  Ekin  &  Ledlie,  have  agreed  to  stock  the  said 
factory,  and  to  work  and  carry  on  the  same.  Now  these  articles 
of  agreement  witness,  that  the  said  McClurg  &  Co.  and  Ekin  & 
Ledlie,  have  agreed  to  employ ;  and  hereby  do  employ,  the  said 
Morris  B.  Belknap,  as  agent,  to  superintend  and  conduct  the  busi- 
ness at  the  said  "Pine  Creek  Factory:"  and  the  said  Morris  B. 
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Belknap  doth  hereby  promise  and  agree,  to  and  with  the  said 
McClurg  &  Co.  and  Ekin  &  Ledlie,  that  he  the  said  Belknap  shall 
and  will  well  and  fathfully  superintend  and  conduct  the  works, 
business  and  operations,  of  said  factory,  and  shall  and  will  devote 
arid  give  his  labors  and  attention  exclusively  thereto ;  and  whereas 
the  said  Morris  B.  Belknap  is  indebted  to  the  said  McClurg  &  Co. 
and  Ekin  &  Ledlie  in  divers  large  sums  of  money ;  and  whereas  he, 
the  said  Belknap,  is  also  indebted  to  sundry  other  individuals  in 
large  sums  of  money,  for  some  of  which  judgments  are  now  of  record 
in  the  Court  of  Common  Pleas  of  Allegheny  county,  against  said 
Belknap ;  and  whereas  the  said  Morris  B.  Belknap  is  unable  to  pay 
and  satisfy  said  judgments  and  debts,  and  is  also  unable  to  stock  and 
carry  on  the  business  of  the  said  "Pine  Creek  Factory,"  and 
therefore  sold  and  assigned  the  same,  as  aforesaid,  to  the  said 
McClurg  &  Co.  and  Ekin  &  Ledlie.  Now  these  articles  of  agree- 
ment further  witness,  that  the  said  McClurg  &  Co.  and  Ekin  & 
Ledlie,  are  to  have  two  thirds,  to  wit,  each  of  the  said  firms  one- 
third  of  the  annual  profits  of  the  business  that  shall  be  done  at  the 
said  factory,  and  of  the  rents  and  profits  that  shall  annually  arise, 
and  grow  out  of  the  said  one  hundred  acres  of  land  and  the  houses 
and  improvements  thereon  lying  and  being,  and  the  remaining 
third  part  of  the  said  annual  profits,  the  said  Morris  B.  Belknap  is 
to  have,  and  the  said  one-third  of  the  annual  profits  is  to  be  appro- 
priated to  the  maintenance  and  support  of  the  said  Morris  B.  Bel- 
knap and  his  family,  and  to  the  payment  and  extinguishment  of 
the  aforesaid  debts  and  judgments,  and  in  payment  of  the  said 
debts;  those  due  by  said  Belknap  to  said  McClurg  &  Co.  and  Ekin 
&  Ledlie,  are  to  have  no  priority  or  precedence,  but  after  payment 
of  the  instalments  due  on  the  aforesaid  judgments,  the  balance  of 
the  said  one-third  of  the  annual  profits  which  shall  not  be  needed 
and  required  as  aforesaid,  for  the  maintenance  and  support  of  the 
said  Belknap  and  his  family,  is  to  be  paid  in  just  proportions,  to 
and  among  the  other  creditors,  until  their  debts  shall  be  fully  paid 
and  satisfied;  and  these  articles  of  agreement  do  further  witness, 
that  the  said  McClurg  &  Co.  and  the  said  Ekin  &  Ledlie,  their 
heirs  or  assigns,  shall  and  will  re-convey  to  the  said  Belknap  his 
heirs  or  assigns,  the  said  one  hundred  acres  of  land,  with  the  ap- 
purtenances, and  shall  and  will  surrender  and  yield  up  to  the  said 
Belknap,  his  heirs,  executors  or  assigns,  the  property  sold  to 
said  McClurg  £  Co.  and  Ekin  &  Ledlie,  by  the  aforesaid  bill  of 
sale,  so  soon  as  the  judgments  and  debts  aforesaid,  shall  be  fully 
paid  and  satisfied,  and  so  soon  as  the  debts,  responsibilities,  ex- 
penses and  obligations,  which  the  said  McClurg  £  Co.  and  Ekin 
&  Ledlie,  shall  have  incurred  on  account  of  said  factory,  and  of 
this  agreement  shall  be  paid  and  satisfied;  provided  that  in  no 
event  shall  the  said  McClurg  &  Co.  and  Ekin  £  Ledlie  be  required 
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to  surrender  and  reconvey  the  aforesaid  premises,  and  to  terminate 
the  arrangement  by  this  agreement  until  the  termination  of  five 
years  after  the  date  hereof,  thence,  and  from  thenceforth,  the  agree- 
ment hereby  made  shall  cease,  determine  and  be  void,  and  these 
articles  of  agreement  do  therefore  witness,  that  in  case  of  the  death 
of  the  said  Belknap,  or  in  case  sickness  or  other  good  cause  shall 
prevent  him,  the  said  Belknap,  from  managing  and  superintending 
said  factory,  according  to  the  true  intent  and  meaning  of  these 
articles,  then  and  in  such  case  the  said  McClurg  &  Co.  and  Ekin  & 
Ledlie  shall  employ  another  individual  as  agent  and  superintendent 
of  the  said  factory,  who  shall  be  paid  a  reasonable  salary  out  of  the 
said  one-third  part  of  the  annual  profits  allowed  said  Belknap  for 
the  use  of  his  creditors  and  support  of  his  family.  And  whereas, 
there  are  now  due  to  the  hands  or  workmen  at  said  factory  about 
twenty-three  hundred  dollars  by  said  Belknap,  which  said  McClurg 
&  Co.  and  Ekin  &  Ledlie  have  agreed  to  pay  and  satisfy.  And 
whereas,  there  are  now  in  bank  certain  notes  of  said  M.  B.  Belknap, 
on  which  said  Ekin  &  Ledlie  are  endorsers,  and  which  it  is  ex- 
pected they  will  have  to  pay.  Now,  these  articles  further  witness, 
that  the  said  money  to  be  paid  to  said  hands  and  workmen,  and  the 
money  which  shall  or  may  be  paid  on  account  of  said  notes  by  said 
Ekin  &  Ledlie  shall  be  paid  and  satisfied  to  said  McClurg  &  Co. 
and  Ekin  &  Ledlie  out  of  the  said  one-third  of  the  profits  allowed 
as  aforesaid  to  the  said  Belknap,  and  all  further  and  other  advances 
which  said  McClurg  &  Co.  and  Ekin  &  Ledlie  shall  or  may  make 
to  pay  and  satisfy  the  debts  due  by  said  Belknap,  shall  also  have 
priority  and  preference  to  all  other  debts  and  demands  due  by  said 
Belknap.  In  witness,"  &c. 

The  deed,  assignment  and  agreement  were  all  recorded  on  the 
14th  May  1827.  One  of  the  subscribing  witnesses  to  the  papers, 
by  whom  they  were  all  drawn,  gave  evidence  that  there  was  no 
secret  trust,  and  none  but  what  appeared  upon  the  .face  of  the  pa- 
pers. It  also  appeared  that  the  plaintiffs  took  possession  of  the 
works  and'  personal  property  immediately  upon  the  execution  of 
the  deed,  assignment  and  agreement;  employed  different  clerks, 
and  were  conducting  the  same,  when  the  sheriff  made  his  levy  and 
sale,  as  hereafter  mentioned. 

On  the  24th  March  1827,  a  capias  was  issued  against  Morris  B. 
Belknap,  at  the  suit  of  Robert  T.  Stewart,  requiring  bail  in  six 
thousand  dollars ;  on  the  same  day  the  defendant  was  taken  and 
confessed  a  judgment  without  stay  of  execution  for  three  thousand 
five  hundred  and  forty  dollars  and  eighty  cents,  upon  which  a.fi.fa. 
was  immediately  issued,  and  levied  upon  the  personal  property  at 
the  "  Pine  Creek  Factory,"  which  was  afterwards  sold  by  the 
defendant  for  two  thousand  two  hundred  and  ninety-two  dollars  and 
twenty  cents.  Evidence  was  given  showing  that  Belknap  owed 
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debts  at  the  time  of  his  arrangement  with  the  plaintiffs,  exceeding 
in  amount  thirty  thousand  dollars ;  that  he  had  no  other  property 
than  that  transferred,  excepting  some  household  furniture. 

The  court  below  submitted  to  the  jury,  whether  the  object  the 
parties  had  in  view  was  fraudulent  and  dishonest  in  point  of  fact ; 
instructing  them  also,  that  the  transaction  was  not  so  per  se,  in 
point  of  law. 

The  plaintiff  assigned  the  following  errors : 

1st.  The  court  erred  in  charging  the  jury  that  the  whole  of  the 
instruments  of  writing,  bearing  date  the  8th  day  of  March  1827, 
were  to  be  considered  as  forming  but  one  deed. 

2d.  The  court  erred  in  charging  the  jury  that  there  was  no  secret 
trust  in  the  case  for  the  benefit  of  Belknap. 

3d.  In  charging  the  jury  that  the  provision  made  for  Belknap 
and  his  family  by  the  articles  of  agreement,  was  a  fair,  lawful  and 
valid  one  as  against  his  creditors,  and  was  not  such  a  resulting 
trust  for  the  benefit  of  Belknap,  who  was  in  failing  circumstances, 
as  would  avoid  the  assignment  as  to  his  creditors. 

4th.  In  charging  the  jury  that  the  assignment  made  by  Belknap 
of  his  personal  property,  was  not  calculated  to  delay,'  hinder  or 
defraud  creditors ;  and  that  the  delivery  of  the  possession  thereof, 
in  the  manner  it  was  done,  was  sufficient  to  transfer  and  pass  the 
right  of  property  as  against  his  creditors,  and  that  the  deed  of 
assignment  was  good  against  them. 

5th.  That  by  the  record  it  appears  that  the  judgment  was  given 
for  the  plaintiffs  below,  against  the  defendant ;  whereas,  by  the  law 
of  the  land,  the  judgment  ought  to  have  been  given  for  the  said 
defendant  below,  against  the  said  plaintiff. 

Selden  and  Wilkins,  for  plaintiff  in  error,  cited  Clow  v.  Woods, 
5  S.  &  R.  275 ;  Cunningham  v.  Neville,  10  Id.  201 ;  Babb  v. 
Clemson,  Id.  419  ;  McAllister  v.  Marshall,  6  Binn.  338  ;  5  Cowen 
566 ;  20  Johns.  442 ;  2  Kent's  Com.  420-2-3 ;  Passmore  v.  El- 
dridge,  12  S.  &  R.  198 ;  Burd  v.  Smith,  4  Dall.  87 ;  Cowden  v. 
Brady,  8  S.  &  R.  510  ;  Dean  v.  Patton,  13  Id.  345 ;  Wilt  v. 
Franklin,  1  Binn.  502  ;  2  Pick.  129  ;  1  Hop.  373  ;  5  Cowen  547  ; 
Martin  v.  Mathiot,  14  S.  £  R.  214 ;  Cameron  v.  Montgomery,  13 
Id.  131 ;  1  Gallis.  419 ;  2  Kent's  Com.  414.  • 

Burke,  with  whom  was  W.  Forward,  for  defendant  in  error. — 
The  assignment,  under  which  the  plaintiffs  below  claim  the  pro- 
perty in  dispute,  is,  by  the  finding  of  the  jury,  divested  of  the  im- 
putation of  fraud,  in  fact.  The  stat.  13  Eliz.,  in  terms,  annuls 
only  such  conveyances  as  are  made  with  intent  to  defraud  creditors. 
Vide  section  2d  of  said  statute,  2  Ruff.  588-9.  By  the  3d  sec- 
tion, it  is  an  indictable  offence ;  therefore,  there  must  be  designed 
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fraud:  1  Binn.  502;  1  Atk.  167;  Pr.  Ch.  285.  So  of  the  Stat. 
27  Eliz.,  2  Ruff.  636,  sections  2  &  3,  where  deeds,  &c.,  are  made  to 
defraud  purchasers.  The  terms  of  the  act  do  not  embrace  such  as 
are  bona  fide,  and  for  a  valuable  consideration :  3  Cranch  88—9 ; 
4  Wheat.  507;  11  Id.  205.  They  are  expressly  excluded  from 
the  effect  of  the  statutes:  vide  section  6,  Stat.  13  Eliz.  and  section 
4,  Stat.  27  Eliz.  On  this  part  of  the  case,  the  only  question  was 
as  to  intentional  fraud,  or  fraud  in  fact,  which  was  fairly  left  to 
the  jury.  Here  there  was  a  good  and  valuable  consideration  for  the 
deed.  It  was  bona  fide;  it  was  what  it  purported  to  be  on 
the  face  of  the  papers :  7  Wheat.  579.  It  covers  no  object  not 
avowed;  there  was  no  secret  agreement,  contrary  to  what  is  ex- 
pressed in  writing.  If  there  was  any  such  concealed  agreement, 
then,  the  deed  is  embraced  in  the  3d  section,  Stat.  13  Eliz.  If 
there  was  none,  it  is  embraced  in  the  6th  section,  and  the  deed  is 
good.  So  the  court  charged  the  jury,  leaving  them  to  decide  on 
the  fact  of  a  secret  trust ;  and  declaring  that  if  they  found  affirma- 
tively, it  would  avoid  the  deed.  The  jury  have  negatived  it. 

The  only  question,  then,  can  be,  is  the  deed  fraudulent  in  law  ? 
In  order  to  decide  this  question,  it  will  be  proper  to  inquire  what 
were  Belknap's  rights  over  this  property,  at  the  time  that  he  made 
the  deed  in  question  ;  and  what  rights  of  his  creditors  were  defeated 
by  it.  The  plaintiffs  below  were  creditors  of  Belknap  to  a  large x 
amount.  They  had  endorsed  for  him,  and  rendered  him  many 
favors.  He  might  lawfully  have  preferred  them  to  all  other 
creditors ;  and  he  might  have  given  such  preference  by  judgment, 
mortgage  or  deed.  He  might  have  defeated  all  his  existing 
creditors,  by  giving  a  deed,  or  other  sufficient  security,  for  future 
advances :  1  Burr.  474  ;  2  Johns.  Ch.  314-15 ;  7  Cranch  34,  50 ; 
2  Johns.  Ch.  306-7.  An  insolvent  debtor  may  honestly  place  his 
property  in  such  a  situation  as  to  prevent  its  being  taken  by  process, 
for  the  purpose  of  preferring  a  creditor,  or  causing  a  just  distribu- 
tion :  14  Johns.  Rep.  464.  That  a  debtor  may  prefer,  has  been 
repeatedly  decided:  7  Wheat.  577  ;  and  a  creditor  may  be  a  party 
to  the  fraud,  in  order  to  avoid  the  deed :  Id.  580 ;  11  Wheat.  79. 
If,  then,  Belknap  had  conveyed  all  his  property  to  the  plaintiffs, 
the  deed  would  have  been  good.  The  debt  due  them  at  the  time 
would  have  been  a  good  consideration ;  and  thus  Stewart  and  all 
the  other  creditors,  would  have  been  cut  out.  By  the  deed  in 
question  they  have  not  been  injured ;  for  the  arrangement  made 
furnished  the  only  hope  of  his  future  ability  to  pay  his  debts. 
Why,  then,  should  creditors  complain  ? 

But  the  deed  is  alleged  to  be  bad,  because  of  the  reservation  of 
an  interest  in  Belknap.  No  case  has  been  cited,  and  none  can  be 
found  in  the  books,  where  a  reservation  (if  such  it  can  be  called), 
like  the  one  in  .question,  was  held  fraudulent.  He  reserved  no 
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part  of  the  property  conveyed.  It  was  only  of  part  of  the  profits 
of  the  new  establishment;  and  these  profits  to  be  created,  not  from 
what  he  owned  at  the  time  of  the  assignment ;  but  from  the  advances 
and  capital  of  the  plaintiffs.  His  only  interest  was  the  support 
of  himself  and  family,  for  which  he  was  to  devote  his  whole  time. 
He  was  an  artisan  of  uncommon  skill.  It  was  in  full  proof  that 
his  services  were  an  ample  consideration  ;  they  were  of  immense 
value  to  the  concern.  It  has  been  shown  that  a  general  assignment 
to  the  plaintiffs,  absolutely,  would  have  been  good.  They  might 
have  stopped  the  works,  and  the  creditors  would  then  have  been 
cut  out.  The  continuing  the  works  by  new  advances  was  the  only 
hope  of  profits  ever  arising.  The  creditors  had  no  right  to  the 
new  creations  and  machinery.  They  had  no  right  to  the  old, 
which  Belknap  might  not  have  defeated  by  mortgage  or  absolute 
sale.  What  right,  then,  had  creditors  to  the  profits  or  proceeds  of 
property,  when  they  had  none  to  the  fund  out  of  which  they  were 
to  arise  ?  And  upon  what  principle  can  a  reservation  out  of  such 
profits,  for  an  ample  consideration  in  services  to  be  rendered  by 
the  debtor,  be  held  void  ? 

But  though  there  were  a  trust  in  favor  of  the  debtor,  the  deed 
would  not  thereby  be  rendered  void  in  toto.  It  would  be  void  only 
quo  ad  the  reservation.  A  court  of  equity  will  take  the  part 
reserved  to  the  debtor :  2  Johns.  Ch.  307  ;  4  Id.  457  ;  6  Binn. 
338.  The  last  mentioned  case  has  been  referred  to  by  the  counsel 
for  the  plaintiff  in  error,  for  the  purpose  of  showing,  that  a  reserva- 
tion in  favor  of  the  debtor  renders  the  deed  void  in  toto.  We  rely 
upon  it  to  show  that  in  Pennsylvania,  where  the  transaction  is 
morally  fair,  the  deed  is  void  only  as  to  the  reservation.  Compen- 
sation may  be  allowed  to  a  debtor  out  of  his  estate :  15  Johns. 
Rep.  589  ;  20  Id.  447  ;  4  Johns.  Ch.  457.  Parties  may  judge  of 
it:  2  Johns.  Ch.  316.  But  there  must  be  no  power  of  revocation, 
or  future  control  over  the  property,  inconsistent  with  the  face  of 
the  deed.  In  this  case  none  is  pretended :  15  Johns.  Rep.  583  ; 
8  S.  &  R.  450 ;  14  Johns.  Rep.  483.  Though  an  assignment  be 
suspicious,  it  is  not  void.  Chancery  would  set  it  aside  only  on 
payment  of  money  due  :  1  Johns.  Ch.  483.  A  debtor  may  mort- 
gage goods,  and  reserve  a  surplus  to  himself:  5  D.  &  E.  420 ;  2 
Johns.  Ch.  307.  Mortgage  is  good ;  creditors  may  attach  the 
surplus ;  6  Mass.  Rep.  343.  Debtor  may  retain  the  use  of  pro- 
perty mortgaged :  3  Cowen  138.  In  England  the  rule  upon  the 
subject  of  a  resulting  trust  in  favor  of  the  debtor  or  his  family  is 
this  :  If  the  reservation  is  by  covin,  secret,  and  with  design  to 
defraud,  the  deed  is  void.  If  it  is  not  covinous,  but  open  and  fair, 
the  deed  is  good  at  law,  and  the  whole  legal  estate  is  in  the  trustee : 
•  5  D.  &  E.  420  ;  1  Anst.  381.  The  remedy  of  a  creditor  is  in  equity 
to  reach  the  part  reserved ;  because  an  execution  at  law  will  not 
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reach  an  equitable  interest :  2  Johns.  Oh.  312 ;  and  the  cases  cited 
by  the  chancellor,  4  Johns.  Ch.  452.  An  assignment  of  a  chose  in 
action  has  never  been  held  to  be  fraudulent,  because  no  process  in 
law  or  equity  could  touch  it :  Rob.  on  Fr.  Con.  421-2.  Apply 
these  principles  to  the  present  case.  The  profits  to  accrue  were  not 
property.  No  creditor  could  take  them.  No  profits  had  accrued 
at  the  time  of  the  levy,  and  of  course  no  creditor  was  or  could  be 
hindered,  delayed  or  defrauded.  In  the  case  in  5  D.  &  E.  420, 
the  reservation  was  of  profits,  and  held  fraudulent,  neither  in  law 
or  equity.  In  this  case  there  is  no  covin.  If  the  reservation 
makes  the  deed  void,  it  is  on  principles  of  common  law,  and  not  by 
statute.  It  is  a  mere  legal  implied  fraud,  as  against  the  policy  of 
law  or  principles  of  equity.  In  such  cases,  a  deed  is  voidable  only 
so  far  as  policy  and  reason  go ;  and  the  residue  is  valid  :  8  Ves.  Jr. 
283 ;  11  Wheat.  89,  90 ;  and  cases  cited.  When  deed  is  void  by 
statute,  it  is  void  in.toto.  This  is  the  true  distinction.  All  the 
cases  where  deeds  are  avoided,  on  account  of  resulting  trusts,  are 
cases  where  there  is  no  consideration  passing  from  the  debtor. 
Here  there  was  a  valuable  and  honest  consideration. 

In  Pennsylvania  there  is  no  reason  why  a  reservation  for  the 
benefit  of  the  debtor  should  avoid  a  deed  which  is  free  from  moral 
turpitude.  Here  all  interest  in  property,  real  or  personal,  legal  or 
equitable,  except  choses  in  action,  can  be  taken  in  execution.  A 
direct  reservation  of  a  trust,  expressed  in  the  deed,  leaves  the  pro- 
perty open  to  legal  process,  and  a  creditor  cannot  be  defrauded. 
He  cannot  even  be  delayed,  for  he  is  not  compelled  to  resort  to  a 
court  of  equity ;  he  can  take  the  property  by  ejectment  or  execu- 
tion. When  the  deed  embraces  notes,  book  accounts,  or  choses  in 
action,  and  contains  a  trust  in  favor  of  the  debtor,  a  creditor  is  not 
injured.  His  execution  would  not  touch  them ;  he  could  secure 
them  only  in  case  there  was  a  bankrupt  law  applicable.  They  were 
as  much  out  of  his  power  before  the  assignment  as  after.  The  only 
remedy  of  the  creditor  in  either  case,  would  be  a  ca.  sa.  The 
debtor  would  not  be  released  from  imprisonment,  until  he  should 
procure  a  re-assignment  for  the  use  of  his  creditors.  There  is  no 
case  which  annuls  an  assignment,  because  it  embraces  choses  in 
action,  or  other  property,  which  a  creditor  could  not  take  by  legal 
process,  and  reserves  them  in  trust  for  the  debtor  or  his  family. 
The  Stat.  Eliz.  or  the  common  law,  never  extended  to  such  a  case. 
If  the  present  deed  should  be  defeated,  it  would  be  subversive  of 
the  principle  settled  in  6  Binn.  338  ;  and  of  a  number  of  decisions 
in  New  York,  and  in  the  Supreme  Court  of  the  United  States.  If 
the  plaintiffs  have  been  deceived  and  misdirected  by  these  oracles 
of  the  law,  they  have  been  peculiarly  unfortunate. 

The  next  error  assigned  is,  the  charge  of  the  court  on  the  subject 
of  the  retention  of  the  personal  property  by  Belknap.  Upon  this 
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subject  the  court  below  adopted  the  principle  laid  down  in  the  case 
of  Clow  v.  Woods,  5  S.  &  R.  275  ;  and  unless   this  court  are  now 
determined  to  overrule  that  decision,  the  charge  must  be  sustained. 
The  retention  of  possession  by  the  vendor  is  not  fraudulent,  when 
it  is  accounted  for  and  is  consistent  with  the  face  of  the  deed :   3 
Cranch  88-9  ;  Pr.  Ch.  285  ;  10  S.  &  R.  419-28 ;  1  Johns.  Ch. 
584 ;  1  Peters  Sup.  Ct.  Rep.  438,  449.     So  where  the  purpose  is 
fair  and  honest,  and  appears  on  the  face  of  the  deed  :  1  Wash.  Va. 
Rep.  184 ;  12  S.  &  R.  201 ;  2  Bos.  &  Pull.  59.     Where  it  is 
according  to  the  usual  course  of  business ;  and  where  immediate 
possession  cannot  be  given  :  1  Yeates  3  ;  1  Atk.  170--5  ;  7  D.  &  E. 
71,  234.     Or  where  all  the  possession  is  given,  which  the  nature 
of  the  case  admits  of;  or  where  possession  is  to  be  after  the  perform- 
ance   of  some  condition  :    1   Cranch  317 ;  2   H.   Black.    501  ;  1 
Atk.    158,    232.     Ready   furnished   lodgings :    Cowp.    234.     So 
goods  of  a  friend  purchased  at  sheriff's  sale :  2  Bos.   &  Pull.  59. 
Possession  by  a  banker  or  factor  not  fraudulent :  1  Bos.  &  Pull.  84  ; 
2  Mass.  Rep.  398,  400  ;  5  D.  £  E.  226,  7.     Where  no  false  credit 
is  held  out,  possession  not  fraudulent;  1  Johns.  Rep.  156.     As 
where  an  executor  or  bankrupt  remains  in  possession  ;  or  a  husband, 
of  property  settled  under  marriage  articles :  3  Burr.  1369  ;  1  Atk. 
101,  158 ;  Cowp.  432,  434,  note.     So  goods  left  with  another  to  sell, 
or  for  safe-keeping:  3  Atk.  44.     In  order  to  make  possession  of  a 
debtor  fraudulent,  he  must  have  possession  in  his  own  right :  8  D. 
&  E.  82 ;    1  Atk.   158.     If  possession  is  as  agent,  manager  or 
trustee,  not  fraudulent :  7  D.  &  E.  67  ;  3  D.  &  E.  316.     The  true 
distinction  is  between  absolute  and  conditional  sales.     When  sale 
is  absolute,  want  of  possession  is  fraud  per  se  :  1  Cranch  316  ;  but 
only  in  such  cases :   3  Cranch  89  ;  11  Wheat.  81  to  99,  and  note. 
The  rule  is  well  laid  down  in  Clow  v.  Woods ;  and  this  case  comes 
within  it.     Here  the  object  of  the  parties  is  disclosed  in  the  agree- 
ment ;  it  was  fair  and  honest ;  the  retention  of  possession  by  assignor 
was  part  of  the  agreement ;  it  was  highly  useful  to  the  establishment 
that  he  should  do  so.     Appearances  agreed  with  the  real  state  of 
things,  the  manager,  the  plaintiffs,  owners,  providers,  buyers  and 
sellers.     Plaintiffs  gave  public  notice  of  the  transfer  to  the  hands. 
Belknap  had  or  claimed  no  possession  in  his  own  right.     His  posses- 
sion was,  according  to  the  agreement,  a  fiduciary  one ;  and  no  one 
act  was  done  by  either  him  or  the  plaintiffs,  holding  him  out  to  the 
world,  in  any  other  character  than  that  which  the  agreement  gave 
him.     There  is  no  case  in  England,  which  calls  these  principles 
into  question,  where  it  turns  on  either  of  the  Stat.  of  Eliz.  or  the 
rules  of  the  common  law.     Cases  of  this  kind  must  be  carefully  dis- 
criminated from  those  which  arise  under  the  statute  of  bankruptcy  : 
21  Jac.,  chap.  19,  sect.  11 ;  3  Ruff.  105-7,  which  makes  special  pro- 
vision for  the  case  of  a  bankrupt,  who  is  in  possession  of  goods  by  the 
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compact  of  the  owner,  and  is  the  reputed  owner  thereof.  This  sec- 
tion applies  only  to  cases  of  bankruptcy  in  England.  It  is  no  part 
of  the  common  law,  but  a  mere  statutory  provision  not  in  force  in 
this  country.  The  same  remark  applies  to  the  cases  quoted  from 
Massachusetts,  arising  under  their  attachment  laws,  which  are  in 
the  nature  of  bankrupt  laws:  G  Mass.  342;  2  Pick.  135.  So  as 
to  our  domestic  attachment  laws.  The  English  cases,  and  those 
under  attachment  laws,  therefore,  in  which  it  may  have  been  de- 
termined that  there  was  a  reputed  ownership,  and  therefore  pro- 
perty might  be  disposed  of,  according  to  the  bankrupt  or  attachment 
laws,  furnish  no  authority  that  they  are  cases  of  fraud  under  the 
statutes  of  Eliz.  But  where  courts  in  England  have  decided  that 
any  case  is  not  one  of  reputed  ownership  under  their  laws  of  bank- 
ruptcy, it  is  conclusive  that  it  cannot  be  a  case  of  fraud.  Such 
cases  are  the  highest  authority  in  favor  of  the  plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — An  insolvent  debtor  may,  by  a  bona  fide  assign- 
ment of  his  estate,  in  trust,  prefer  one  creditor  to  another,  when 
there  is  no  bankrupt  or  other  law  prohibiting  such  preference  so  as 
not  interfere  with  any  legal  lien,  binding  on  the  property  assigned. 
A  debtor  may  also  insert  a  condition  in  the  assignment,  that  the 
creditors  shall  not  be  entitled  to  their  order  of  preference ;  or  he 
may  exclude  their  claim  altogether,  unless  within  a  given  and  rea- 
sonable time  they  execute  a  release  to  the  debtor :  Welt  v.  Frank- 
lin, 1  Binn.  502;  Lippencott  v.  Barker,  2  Id.  174;  McCallister  v. 
Marshall,  6  Id.  338. 

We  are  not  without  repeated  efforts  to  extend  the  principle  still 
farther.  In  McCallister  v.  Marshall,  6  Binn.  344,  the  assignor 
made  a  reservation  in  favor  of  his  family ;  but  this  attempt  the 
court  (although  perfectly  satisfied  of  the  entire  honesty  of  the 
transaction  in  other  respects)  unanimously  decided  avoided  the  as- 
signment. The  same  point  is  ruled  in  Passmore  v.  Eldridge,  12 
S.  &  R.  201 ;  in  Adlum  v.  Yard,  1  Rawle  163 ;  and  in  Johnson's 
Heirs  v.  Harvey,  2  P.  &  W.  92.  In  McCallister  v.  Marshall,  a 
tacit  agreement  to  vest  a  part  of  the  property  in  trustees  for  the 
benefit  of  the  family,  was  held  to  avoid  the  conveyance,  as  to  cred- 
itors, who  had  not  assented  to  the  arrangement.  The  statute  of 
13  Elizabeth,  which  avoids  conveyances,  with  intent  to  delay,  hin- 
der or  defraud  creditors,  would  be  of  little  service,  if  a  debtor  might 
put  his  estate  beyond  the  reach  of  his  creditors,  and  still  derive  an 
advantage  from  it.  The  rule,  clearly  deducible  from  the  cases,  is, 
that  no  debtor  can,  in  an  assignment,  make  a  reservation  at  the 
expense  of  his  creditors,  of  any  part  of  his  income  or  property,  for 
his  own  benefit ;  nor  can  he  stipulate  for  any  advantage  either  to 
himself  or  family.  This  restriction  seems  to  me  so  necessary  to  set 
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bounds  to  this  species  of  transfer,  that  I  am  unwilling  to  counte- 
nance any  arrangement  which,  in  the  smallest  degree,  interferes 
with  it.  We  have,  then,  to  inquire,  whether  the  deeds  (for  I  take 
them  all  as  an  assignment)  contain  a  stipulation  for  the  benefit  of 
Belknap  and  family  ?  and  on  this  part  of  the  case,  I  cannot  bring 
rny  mind  to  doubt.  It  is  part  of  the  contract  that  Belknap  shall 
be  employed  as  manager,  or  agent,  for  a  compensation  (of  which  he 
in  the  first  instance  is  a  judge),  sufficient  to  cover  the  expenses  of 
himself  and  family.  Nor  does  the  agreement  stop  here.  It  is 
agreed  that  on  the  death  of  Belknap,  or  in  case  he  shall  be  pre- 
vented, either  by  sickness  or  other  good  cause,  from  managing  or 
superintending  the  factory,  then  it  is  made  the  duty  of  McClurg  & 
Co.  and  Ekin  &  Ledlie,  to  employ  another  agent,  who  shall  be  paid 
a  reasonable  salary,  out  of  the  one-third  part  of  the  annual  profits 
allowed  Belknap,  for  the  purposes  expressed  in  the  assignment. 

Although  the  agreement  is  not  very  explicit  as  regards  what  may 
be  a  good  cause  for  withholding  his  services  from  the  creditors,  or 
who  are  to  judge  of  the  amount  of  his  compensation,  himself  or  the 
trustees,  yet  we  cannot  fail  to  observe  the  anxious  care  which  is 
taken  to  secure  employment  for  himself,  and  subsistence  to  those 
whose  welfare  he  had  so  much  at  heart.  The  import  of  the  agree- 
ment obviously  is,  that  the  family  of  Belknap  should  at  all  events 
receive  support,  even  in  the  contingency  of  any  of  the  events 
happening  which  may  make  it  necessary  to  employ  another 
agent.  The  payment  of  the  salary  is  to  be  entirely  at  the  ex- 
pense of  the  creditors  ;  they  are  only  entitled  to  the  residue  of  the 
one-third  of  the  profits,  after  these  necessary  and  indispensable 
expenses  are  paid.  When  we  take  into  view  that  at  the  time  of 
the  assignment  Belknap  was  insolvent,  in  connection  with  the  fact 
of  the  number  and  amount  of  his  debts,  and  that  he,  by  the 
arrangement,  secured  to  himself,  I  may  say,  a  perpetual  employ- 
ment, together  with  a  comfortable  subsistence  for  himself  and  the 
principal  objects  of  his  solicitude  and  care,  even  upon  the  contin- 
gency of  his  sickness  or  death,  we  cannot  be  at  a  loss  to  discover 
the  reason  of  this  extraordinary  agreement.  Extraordinary,  I  say, 
for  without  the  pressure  of  these  powerful  and  all-prevailing  mo- 
tives, it  is  difficult  to  imagine  any  satisfactory  reason  which 
could  induce  Belknap  to  mak"e  a  contract  which  is  in  every  re- 
spect so  advantageous  to  the  assignees.  We  cannot  but  suspect 
that  the  stipulations  in  favor  of  the  debtor  were  the  moving 
cause,  the  sine  qua  non,  of  the  contract.  Without  these,  to  him, 
indispensable  stipulations,  who  can  say  that  this  contract  would 
ever  have  been  made  ?  Is  not  the  probability  altogether  on  the 
side  of  the  plaintiffs  in  error,  who  maintain  that  these  considera- 
tions, were  the  main  springs  of  the  assignment.  If  this  arrange- 
ment be  sustained,  then,  a  powerful  inducement  will  be  afforded  to 


Sept.  1831.]  OF  PENNSYLVANIA.  93 

[MeClurg  ».  Leeky.] 

such  unjust,  because  unequal,  preferences  in  future,  introducing  in 
its  train,  as  I  verily  believe,  a  fruitful  source  of  litigation  and 
fraud.  The  cases  which  have  been  cited  would  seem  to  cover 
the  whole  ground,  differing  merely,  in  the  superadded  circum- 
stance, that  the  debtor  agrees  to  give  his  services  to  the  assignees 
as  a  consideration  for  the  benefit  secured  in  the  assignment.  On 
this  the  defendant  in  error  relies,  but  the  argument  loses  all  its 
plausibility,  when  we  remember,  that  the  same  compensation 
continues,  although  Belknap  may  be  unable  from  any  of  the 
causes  enumerated  in  the  assignment,  to  afford  the  services,  for 
which  these  benefits  are  said  to  be  the  equivalent.  It  is  another 
device,  and  ingenuity  will  furnish  many  such,  if  we  yield  to/ this, 
to  elude  the  statute  which  prohibits  covin  and  fraud.  I  shall  not 
dwell  on  the  argument,  that  Belknap  constitutes  himself  his  own 
trustee,  as  perhaps  there  may  be  some  doubt,  whether  this  be  the 
fair  construction  of  the  agreement.  It  may  be  entitled  to  some 
weight,  that  the  compensation  is  left  uncertain  and  undetermined. 
The  creditors  might  reasonably  expect  something  more  definite, 
which  would  serve  as  a  guard  against  any  combination  between  the 
trustees  and  the  insolvent.  If  this  assignment  should  be  sustained,, 
we  have  reason  to  fear  that  those  creditors  will  be  preferred,  who 
will  give  the  most  facilities  to  the  debtor,  and  when  it  is  recollected 
that  friends  are  usually  selected,  we  cannot  but  perceive,  how  much 
the  interest  of  creditors  are  endangered.  It  is  not  uncharitable  to- 
suspect  liberality  exercised  at  the  expense  of  others.  But  it  is  said 
that  the  jury  have  negatived  all  idea  of  actual  fraud ;  and  this  is 
true ;  but  the  answer  readily  suggests  itself,  that  such  arrange- 
ments are  prohibited,  because  they  are  conceived  to  be  against  the 
policy  of  the  law,  which  discountenances  all  assignments  containing 
any  such  reservations,  whether  in  the  shape  of  employment  or 
otherwise.  These  rules  have  been  adopted,  and  I  am  glad  to  say, 
have  been  strictly  adhered  to  in  Pennsylvania,  to  prevent  the 
temptation  to  fraud.  However  innocent  the  particular  transaction- 
may  be  (and  I  am  bound  to  believe,  that  this  was  a  case  of  that 
description,  after  the  verdict  of  the  jury),  yet  it  is  dangerous  in  its 
consequences  to  society,  and  would  furnish  a  precedent,  a  prolific 
parent  of  numberless  attempts  to  elude  the  operations  of  the  statute. 
In  vain  will  you  attempt  to  set  bounds  to  the  enjoyment  which  an 
insolvent  and  fraudulent  debtor  may  derive  from  the  wreck  of  his 
fortune,  if,  after  he  is  irretrievably  ruined,  he  may  effect  an  arrange- 
ment, which  secures  to  himself  a  lucrative  employment,  attended  as 
it  is  here,  with  a  comfortable  provision  for  those  who  are  most  dear 
to  him,  insured  against  accident ;  and  this  so  dexterously  managed, 
as  to  be  proof  against  any  molestation  either  by  execution  against 
his  property  or  his  person.  It  is  no  answer,  I  say,  that  the  jury 
may  apply  the  corrective,  where  there  is  actual  fraud.  Those  who 
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are  conversant  with  the  proceedings  of  a  court  of  justice  know  full 
well,  how  difficult  it  is  prove  fraud.  We  are  all  well  aware  how 
reluctant  juries  are,  even  where  there  is  strong  circumstantial 
proof,  to  infer  the  fraudulent  intent  in  the  case  of  an  unfortunate, 
and  in  some  respects,  meritorious  debtor.  If  the  feelings  and 
sympathies  of  juries  can  be  enlisted  on  the  side  of  misfortune,  it 
presents  an  almost  impassable  barrier  to  a  correct  and  proper  deci- 
sion. I  would  not  wish  to  be  understood  to  say  that  the  policy  of 
the  law  forbids  the  employment  of  the  debtor ;  for  this  may  not 
only  be  an  act  of  humanity,  but  in  some  cases,  may  be  almost 
indispensable,  to  the  proper  management  of  the  estate.  I  mean 
simply  to  object  to  its  being  made  a  condition  of  the  assignment. 
It  should  be  left,  as  in  the  case  of  others,  to  the  sound  discretion  of 
the  trustees,  who  will  of  course  be  answerable  to  the  creditors  for 
any  abuse  of  the  trust.  If  this  attempt  should  succeed,  the  cred- 
itors are  without  remedy,  for  as  was  justly  observed  in  Johnson's 
Heirs  v.  Harvey,  the  ordinary  consideration  of  an  estate  may  be 
subjected  to  execution  specifically,  or  wrested  from  the  debtor's 
grasp  by  execution  of  his  body  ;  but  the  reservation,  of  so  much  of 
the  profits  as  were  necessary  for  the  maintenance  of  Belknap,  and 
his  family,  would  be  so  inseparable  from  his  person  and  the  services 
he  was  to  render,  as  that  it  could  not  be  made  liable  in  satisfaction 
in  either  of  those  ways,  or  pass  by  an  assignment  under  the  insol- 
vent laws.  And  this  would  be  a  sufficient  answer,  if  there  were 
none  other,  to  another  point  made  by  the  defendant  in  error.  That 
even  if  the  assignment  be  fraudulent,  it  avoids  the  deed  only  so  far 
as  to  enable  the  creditor  to  take  into  execution  the  fund  specifically 
applied  to  the  benefit  of  the  debtor.  But  although  such  a  reserva- 
tion in  the  absence  of  moral  fraud,  has,  in  some  of  the  earlier 
cases,  been  supposed  not  to  affect  the  residue  of  the  property  con- 
veyed by  the  assignment,  yet  later,  and  more  wholesome  decisions, 
have  extended  the  principle  still  further,  by  rendering  fraudulent 
and  void  the  whole  assignment,  so  as  to  prevent  the  preferred 
creditor  from  availing  himself  of  any  advantage  over  other  cred- 
itors :  Marlin  v.  Cairns,  1  Hop.  373 ;  Harris  v.  Summar,  5  Cowen 
547  ;  2  Pick.  120 ;  and  Passmore  v.  Eldridge,  12  S.  &  R.  198. 
When  the  assignment  is  tainted  with  either  moral  or  legal  fraud, 
the  property  does  not  pass,  but  remains  in  the  debtor,  liable  to  the 
execution  of  those  creditors  who  have  not  assented  to  the  assign- 
ment. These  positions  I  consider  it  necessary  to  uphold,  as 
affording  the  only  check  to  the  debtor's  power  of  assignment, 
which  has  already,  in  my  judgment,  been  carried  too  far;  for  as  was 
justly  remarked  in  Riggs  v.  Murray,  if  an  insolvent  debtor  may 
make  sweeping  dispositions  of  his  property,  to  select  and  favorite 
creditors,  yet  loaded  with  durable  and  beneficial  provisions  for  the 
benefit  of  himself,  and  encumbered  with  onerous  and  arbitrary 
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conditions  and  penalties,  it  would  be  impossible  for  courts  of 
justice  to  uphold  credit,  or  to  exact  the  punctual  performance 
of  contracts. 

The  opinion  of  the  court  makes  it  unnecessary  to  consider  the 
second  point  made  by  the  plaintiff  in  error. 

Judgment  reversed. 

Referred  to,  2  W.  67 ;  6  W.  &  S.  311 ;  4  Barr  449,  451 ;  19  Smith  77. 

Followed,  infra  131 ;  3  Wh.  355. 

The  reservation  of  such  property  as  is  exempt  under  Act  9th  April  1 849, 
P.  L.  533,  does  not  avoid  the  assignment :  Mulford  et  al.  v.  Shirk  et  al.,  2  C. 
473. 


Miles  against  Tanner. 

It  is  not  error  that  the  Court  of  Common  Pleas  refused  to  grant  a  second 
rule  to  amend  an  appeal,  and  quashed  it  because  it  was  defective. 

ERROR  to  Warren  county. 

In  this  suit  which  originated  before  a  justice  of  the  peace,  the 
plaintiff  in  error  was  the  plaintiff  below.  The  justice  rendered  a 
judgment  upon  a  report  of  referees  in  favor  of  the  defendant, 
from  which  the  plaintiff  appealed.  The  appeal  having  been  defect- 
ive, the  court  granted  a  rule  to  show  cause  why  it  should  not  be 
quashed ;  and  also  granted  leave  to  the  plaintiff  to  file  an  amended 
transcript.  When  the  rule  came  on  to  be  argued  the  amended 
transcript  was  still  defective;  and  the  plaintiff  asked  for  a  second 
rule  to  amend,  which  the  court  refused,  and  quashed  the  appeal. 
This  was  assigned  as  error. 

Rabbit,  for  plaintiff  in  error. 
Struthers,  contra. 

PER  CURIAM. — The  court  was  bound  to  receive  nothing  under 
the  rule  to  amend,  but  an  amended  transcript  properly  certified' 
and  the  plaintiff,  having  neglected  to  perfect  his  transcript  when 
an  opportunity  was  afforded,  could  claim  no  further  indulgence. 

Judgment  affirmed. 
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White  against  Reynolds. 

A  verdict  and  judgment  in  an  action  on  the  case,  for  not  performing  a 
contract,  is  conclusive  evidence  in  an  action  on  a  bond  between  the  same 
parties,  as  to  the  facts  passed  upon  in  the  first  suit. 

Whether  a  contract  was  rescinded  by  the  acts  of  the  parties,  is  a  matter 
of  fact  for  the  jury. 

In  an  action  on  a  bond,  given  in  consideration  that  a  certain  quantity  of 
boards  will  be  delivered  at  a  certain  time  and  place,  which  were  delivered 
according  to  contract,  but  not  received  by  the  obligor,  but  afterwards  sold 
by  the  persons  delivering  them  ;  the  measure  of  damages  which  the  obligee  ia 
entitled  to  recover  cm  the  bond  is  the  difference  between  th«  contract  price  and 
that  at  which  the  boards  were  sold. 

ERROR  to  Crawford  county. 

This  was  an  action  on  a  bond  given  by  White  to  Reynolds,  con- 
ditioned for  the  payment  of  $1500,  on  the  1st  of  April  1821 ;  the 
consideration  of  which  was  one  hundred  and  fifty  thousand  feet 
of  boards,  to  be  delivered  by  Reynolds  and  Crary  to  White,  part 
at  Maysville  and  part  at  Cincinnati.  Previously  to  the  institution 
of  this  suit,  White  had  brought  an  action  on  the  case  against 
Reynolds  and  Crary,  for  not  delivering  the  boards  according  to 
their  contract,  in  which  a  verdict  and  judgment  were  rendered 
for  the  defendants. 

The  defendant's  counsel  requested  the  court  to  charge  the  jury 
on  the  following  points: 

1.  That  if  there  was  a  misrepresentation  made  to  the  defendant 
by  the  plaintiif  and  Crary,  or  either  of  them,  as  to  the  quantity 
or  quality  of  the  boards  at  Maysville,  which  induced  him  to  enter 
into  the  contract,  the  plaintiff  cannot  recover. 

2.  That  if  the  boards  at  Maysville  or  Cincinnati,  or  either  of 
those  places,  were  refused  to  the  defendant  by  the  agents,  and  not 
delivered,  or  offered  to  be  delivered,  according  to  the  true  meaning 
and  spirit  of  the  contract,  the  plaintiff  cannot  recover. 

3.  That  the  plaintiff,  and  his  partner  Crary,  taking  possession 
of  the  boards  afterwards,  exercising  acts  of  ownership  over  them 
and  disposing  of  them,  was  a  rescission  of  the  contract  on  the  part 
of  the  plaintiff,  and  he  cannot  now  enforce  the  bond,  or  any  part 
of  it  against  the  defendant. 

4.  That  if  on  the  aforesaid  points,  the  facts  do  not  warrant  the 
defendant's  conclusions,  yet  plaintiff  can  only  recover  the  difference 
between  the  contract  price  and  the  actual  sales. 

5.  That  Crary,  the  partner  of  the  plaintiff,  having  received  and 
disposed  of  his  share  of  the  boards,  as  appears  by  his  own  evidence, 
and  he  claims  no  interest  in  this  suit,  the  plaintiff,  on  the  princi- 
ples contained  in  the  last  point,  can  only  recover  the  difference 
in  price  for  one-half  of  the  boards. 

To  the  first  and  second  points  the  court  answered,  that  the  ver- 
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diet  and  judgment  in  the  former  suit,  between  the  same  parties, 
were  conclusive  of  the  facts  then  tried,  that  Reynolds  and  Crary 
had  not  violated  their  contract.  To  the  third  point:  that  the  evi- 
dence did  not  support  it.  The  fourth  point  was  answered  affirma- 
tively. And  the  fifth  point  thus:  "Crary  and  Reynolds  agreed 
that  the  whole  price  of  these  boards  should  be  made  payable  to 
Mr.  Reynolds;  and  this  bond  was  so  taken.  Mr.  Crary  having 
given  the  orders  for  the  delivery  of  the  boards,  and  never  having 
interfered  or  refused  to  detain  them,  his  interest  is  immaterial,  and 
this  point  untenable.  The  settlement  of  the  partnership  accounts 
between  Crary  and  Reynolds,  it  appears,  has  been  made,  and  there 
is  no  reason  for  bringing  in  those  matters  into  the  suit  on  this 
bond." 

G-albreath,  for  plaintiff  in  error. 
J.  Banks  and  Wallace,  contra. 

PER  CURIAM. — The  verdict  between  the  same  parties,  and  on  the 
same  evidence,  was  conclusive  of  the  fact  found,  that  the  plaintiff 
had  been  in  no  default  in  executing  the  contract.  Nor  is  there 
error  in  the  remaining  points.  Taking  possession  of  the  boards, 
and  exercising  acts  of  ownership  over  them,  was  not  necessarily  a 
rescission  of  the  contract,  which  depended  on  circumstances  that  do 
not  sufficiently  appear ;  and  taking  it  not  to  have  been  rescinded, 
the  rule  of  damages  laid  down,  is  the  true  one.  Neither  could  the 
plaintiff  be  debarred  from  recovering  the  whole  cause  of  action  on 
the  bond,  without  regard  to  the  partnership  account  between  him 
and  Crary,  with  which  the  defendant  had  nothing  to  do.  All  the 
points  are  to  plain  for  illustration ;  and  in  respect  to  none  of  them 
did  the  court  commit  an  error. 

Judgment  affirmed. 
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Walker  against  Lyon. 

A  transcript  of  a  judgment  filed  in  pursuance  of  the  Act  of  Assembly,  is  in 
its  legal  effect  a  judgment  of  the  Court  of  Common  Pleas,  and  may  be  so 
called  in  a  writ  of  scire  facias  to  revive  the  same. 

When  a  judgment  is  rendered  by  a  justice  for  a  sum  exceeding  his  juris- 
diction, a  transcript  whereof  is  filed,  the  remedy  to  correct  the  error,  is  by 
motion  to  have  it  stricken  off,  or  by  writ  of  error. 

A  judgment  of  a  justice,  for  a  sum  exceeding  his  jurisdiction,  having  been 
docketed,  it  cannot  be  treated  as  a  nullity ;  and  even  if  it  could,  its  validity 
can  only  be  questioned,  in  a  scire  facias  to  revive  it,  by  the  plea  of  nul  tiel 
record. 

ERROR  to  the  Court  of  Common  Pleas  of  Mercer  county. 

Joseph  Lyon  brought  a  suit  against  the  executors  of  John  Walker 
before  a  justice  of  the  peace  which  was  there  referred  to  arbitra- 
tors, who  made  an  award  for  the  plaintiff  for  one  hundred  and 
sixty-eight  dollars;  upon  which  the  justice  entered  a  judgment;  a 
transcript  whereof  was  filed  in  the  Court  of  Common  Pleas  in  1821. 
A  scire  facias  post  annum  et  diem  was  issued  to  revive  this  judg- 
ment, to  which  the  defendants  appeared  and  plead  payment  with 
leave,  £c.  Replication  non  solvit.  Issue.  Upon  the  trial  of  this 
cause  the  defendants  objected  to  the  admission  of  the  record  of  the 
transcript  and  judgment  in  evidence;  the  objection  was  overruled, 
and  the  court  charged  the  jury  that  the  plaintiff  was  entitled  to 
recover. 

J.  Banks,  for  plaintiff  in  error,  contended  that  the  justice  had 
no  jurisdiction  of  the  original  cause  of  action,  it  being  above  one 
hundred  dollars.  The  scire  facias  recited  a  judgment  of  the  Court 
of  Common  Pleas,  whereas,  the  one  offered  in  evidence  was  an  illegal 
judgment  of  a  justice  of  the  peace :  cited  Brenneman  v.  Greenawalt, 
1  S.  &  R.  30;  McKillip  v.  McKillip,  2  Id.  490;  Hinds  v.  Willis, 
13  Id.  214;  2  Stark.  Ev.  801,  p.  4. 

Holstein,  contra. 

PER  CURIAM. — The  defendants  have  admitted  by  their  plea,  the 
existence  of  the  judgment  set  out,  and  put  their  defence  on  the 
fact  of  payment,  could  not  resist  the  production  of  the  record  or 
controvert  its  effect.  But  in  its  legal  effect,  it  was  what  it  was 
recited  to  be,  the  practice  being  universal  to  treat  it,  for  the  pur- 
pose of  execution,  as  a  judgment  of  the  court.  Nor  could  want  of 
jurisdiction  in  the  justice  be  urged  in  this  proceeding,  the  remedy 
being  a  motion  to  have  the  judgment  struck  off,  or  perhaps  re- 
versed on  a  writ  of  error.  Having  been  received  and  docketed  as 
a  judgment  of  the  court,  it  could  not  be  treated  as  a  nullity ;  and 
even  if  it  could,  its'  validity  ought  to  have  been  put  in  issue  by  the 
plea  of  nul  tiel  record.  Judgment  affirmed. 
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Andrews  against  Lee. 

The  parties  to  an  action  in  court  referred  it  to  three  referees,  and  agreed 
that  their  award  should  be  final,  and  that  no  exceptions  should  be  filed  to  it. 

Held,  that  a  writ  of  error  would  not  be  sustained  to  reverse  a  judgment 
upon  the  award. 

In  such  a  case,  the  court  will  interfere  to  set  aside  the  award,  only  on  the 
ground  of  bribery  or  corruption. 

WRIT  of  error  to  the  Common  Pleas  of  Crawford  county. 

In  this  action  on  the  case,  Nathaniel  B.  Lee  was  plaintiff,  and 
John  Andrews  defendant.  Andrews  sold  to  William  Lee  a  tract 
of  land,  in  consideration  of  a  certain  sum,  payable  in  yearly  in- 
stalments, some  of  which  were  paid,  when  William  Lee  sold  to  the 
plaintiff  Nathaniel  B.  Lee,  in  consideration  of  a  certain  sum,  and 
that  he  would  pay  the  balance  due  to  Andrews,  by  whom  they 
agreed  the  deed  should  be  made  to  Nathaniel  B.  Lee,  who  upon  the 
allegation  that  the  purchase-money  was  all  paid,  brought  this  suit 
against  Andrews,  which  was  pending,  when  the  following  agree- 
ment was  entered  into : 

"  It  is  agreed  that  the  matters  in  variance  in  this  case  between 
the  parties,  be  referred  to  Jared  Shattock,  Samuel  Torbett  and 
David  Dick ;  if  any  of  these  refuse  to  act,  and  the  parties  cannot 
agree  on  others  in  their  place,  the  two  or  one  agreeing  to  act  to 
appoint  other  one  or  two  without  consulting  the  parties.  The 
award  of  two  to  be  sufficient,  and  their  award  final  and  no  excep- 
tions to  be  filed,  report  into  office,  and  judgment,  ex  parte  rule  on 
six  days'  notice,  November  14th  1827,  referred  under  Act  of 
1705." 

The  referees  made  the  following  award,  to  which  no  exceptions 
were  filed  in  the  court  below : 

"  That  John  Andrews,  the  defendant  in  the  above  case,  shall, 
on  or  before  the  first  of  April  1829,  make  to  the  plaintiff  Nathaniel 
B.  Lee,  and  to  his  heirs  and  assigns,  a  good  and  sufficient  deed  to, 
and  of  the  fifty  acres  of  land  agreed  to  be  conveyed  by  defendant 
to  William  Lee,  by  an  article  of  agreement  bearing  date  19th  Jan- 
uary 1821,  between  John  Andrews  and  William  Lee  ;  and  on  the 
delivery  of  the  said  deed  to  the  said  plaintiff,  his  heirs  or  assigns, 
he  or  they  shall  pay  to  the  said  John  Andrews,  his  heirs  or  assigns, 
the  sum  of  sixty  dollars ;  and  on  failure  of  the  said  John  Andrews 
to  make  to  the  said  plaintiff  the  deed  aforesaid,  within  the  term 
aforesaid  mentioned,  he  shall  pay  to  the  said  plaintiff  the  sum  of 
three  hundred  and  fifty  dollars  ;  as  well  for  a  reimbursement  of  the 
sum  by  the  said  plaintiff  paid  to  the  said  defendant  on  account  of 
the  said  land,  as  for  the  damages  he  shall  also  have  sustained,  by  the 
failure  of  the  said  defendant  to  make  the  said  deed  aforesaid,  for  the 
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said  fifty  acres  of  land.     The  costs  that  have  accrued  to  be  paid 
equally  by  the  parties  to  the  suit.     December  3d  1827." 

Errors  assigned. — 1.  The  plaintiff  below  could  not  support  this 
action  in  his  own  name  against  the  defendant,  on  the  article  set 
forth  in  his  declaration  ;  there  is,  therefore,  no  cause  of  action  set 
forth  in  the  plaintiff's  declaration. 

2.  There  is  error  in  that  part  of  the  award  which  states,  that  the 
plaintiff  should,  in  a  certain  event,  pay  to  the  defendant  a  certain 
sum  of  money,  and  defendant  should  make  title. 

3.  There  is  error  in  finding  by  their  award,  that  the  defendant 
should  pay  back  the  money  he  had  received. 

4.  There  is  error  in  finding  damages  for  plaintiff,  which  might 
accrue  after  the  date  of  the  award,  for  failure  to  comply  with  the 
award. 

Pearson  and  Banks,  for  plaintiff  in  error,  to  support  tho  writ 
of  error,  cited  Mussina  v.  Hertzog,  5  Binn.  389  ;  Moyer  v,  Kerby, 
14  S.  &  R.  164 ;  Russell  v.  Gray,  6  Id.  146. 

Gralbreath  and  Wallace,  for  defendant  in  error,  cited,  Cahill  v. 
Benn,  6  Binn.  59;  Galbreath  w.Colt,  4  Yeates  551. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — To  understand  the  first  exception  on  looking  into 
the  declaration,  it  states,  that  John  Andrews  had  contracted  by 
articles  of  agreement,  to  sell  to  William  Lee  a  tract  of  land,  and 
specified  the  terms ;  that  William  Lee  had  sold  the  said  land  to  N. 
B.  Lee,  the  plaintiff,  and  authorized  him  to  receive  the  deed,  on 
payment  of  the  purchase-money.: — that  N.  B.  Lee  had  paid,  &c. 
The  other  two  errors  are  to  the  award. 

A  preliminary  question  was  made,  whether  a  writ  of  error  could 
be  sustained,  or  whether  the  agreement  did  not  estop  the  parties 
and  prevent  the  court  from  inquiring  into  the  matter.  In  5  Binn. 
389,  an  agreement  that  an  award  shall  be  final  and  conclusive, 
was  decided  to  be  open  to  exceptions,  but  it  is  also  stated,  that  if 
the  agreement  had  been,  that  no  exceptions  should  be  filed  to  it, 
none  could  have  been  heard.  I  had  occasion  while  in  the  Common 
Pleas  to  examine  this  matter  in  a  case  (Benner  v.  Cambridge), 
vrhere  I  was  satisfied  injustice  to  a  large  amount  had  been  done; 
and  then  found  so  many  cases  in  our  own  reports,  in  which  the 
court  had  assumed  this  matter  to  be  settled,  that  I  considered  my- 
self bound,  and  gave  an  opinion  to  that  effect ;  and  stated,  that  but 
for  those  cases  I  would  have  interfered,  and  I  did  this  to  bring  the 
matter  to  the  consideration  of  the  Supreme  Court.  A  writ  of  error 
was  taken,  and  judgment  affirmed ;  as  I  knew  by  seeing  the  record 
remitted  to  me  to  be  carried  into  effect.  I  have  not  now  had 
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leisure  to  examine  the  cases  fully,  but  I  find  in  6  Binn.  99,  a  refer- 
ence of  a  matter  of  law  to  a  peculiar  counsel  enforced  and  no 
inquiries  into  it  on  a  writ  of  error — and  in  4  Yeates  551,  a  case 
stated  for  the.  opinion  of  the  Circuit  Court  whose  opinion  it  was 
agreed  should  be  conclusive,  an  appeal  was  not  sustained,  though 
the  law  expressly  gives  an  appeal  from  the  decision  of  the  Circuit 
Court  on  a  case  stated.  And  these  were  circumstances  in  the  case 
favorable  to  the  appeal ;  although  it  was  respecting  costs  in  the 
Quarter  Sessions,  which  never  could  have  come  before  that  court, 
except  in  a  case  stated  by  consent.  This  case  goes  far  to  answer 
the  objection  to  the  form  of  this  action;  which,  it  is  intended  should 
be  in  the  name  of  William  Lee  for  the  use  of  N.  B.  Lee,  and  I 
would  observe,  that  before  the  reference,  the  party  had  in  some 
measure  waived  this  illegality,  if  it  be  one,  by  pleading  to  the 
merits,  instead  of  demurring  to  the  declaration.  It  is  purely  a 
technical  objection. 

There  would  seem  to  be  something  unequal  and  therefore  unfair 
in  admitting  this  exception  at  this  time.  If  the  report  had  been 
for  the  defendant,  the  plaintiff  could  not  have  made  it;  the  defend- 
ant ought  not  then  to  be  permitted  to  go  before  the  arbitrators  on 
the  terms  of  this  agreement,  with  a  secret  determination  to  let  it 
remain  conclusive  on  his  opponent,  but  of  no  avail  against,  himself. 

I  admit  that  bribery  or  corruption  would  vacate  an  award  made 
under  any  submission ;  so  if  the  award  was  in  terms  which  could 
not  be  enforced,  &c.,  &c.,  but  nothing  of  the  kind  appears  here,  it 
is  not  illegal  even  that  it  is  unjust,  every  objection  is  to  some,  sup- 
posed technical  irregularity. 

I  would  not  advise  any  counsel,  however,  to  consent  that  his  client 
should  refer  on  such  terms,  unless  he  was  satisfied  that  in  law  and 
justice  he  would  lose  the  cause,  and  if  parties  will  take  their  cause 
out  of  court  and  agree  that  it  shall  be  decided  in  a  way  and  on 
terms  different  from  those  prescribed  by  the  law,  I  know  of  no 
reason  why  they  should  not  be  bound  by  such  an  agreement  as  much 
as  any  other.  If  they  take  it  out  of  court  and  compromise  it,  they 
are  bound,  unless  there  be  some  fraud  or  unfairness ;  although  one 
of  them  may  soon  after  discover  that  he  would  have  gained  his  suit 
in  court. 

Judgment  affirmed. 

Followed,  7  W.  364 ;  2  J.  185 ;  7  H.  423  ;  9  C.  537 
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Kellogg  against  Gary. 

In  an  action  of  slander  it  is  competent  to  give  evidence,  in  order  to  rebut 
the  implication  of  malice,  that  the  suspicions  of  others,  with  regard  to  the 
truth  of  the  words  spoken,  were  communicated  to  the  defendant ;  but  the 
abstract  opinion  of  others,  not  thus  communicated,  cannot  be  given  in  evidence. 

ERROR  to  Venango  county. 

This  was  an  action  of  slander  in  which  James  Gary  was  plaintiff, 
and  Isaac  Kellogg  defendant.  The  actionable  words  were,  in  sub- 
stance, that  Kellogg  charged  Gary  with  stealing  a  five-dollar  note. 
The  defendant  offered  to  prove  that  other  persons  in  the  neighbor- 
hood spoke  of  their  suspicions  of  Gary,  before  the  time  when  the 
alleged  slanderous  words  were  spoken  by  Kellogg.  This  evidence 
was  objected  to  and  overruled ;  the  correctness  of  the  opinion  of  the 
court,  in  this  particular,  was  the  only  assignment  of  error  insisted 
on  here. 

G-albraith,  for  plaintiff  in  error,  cited  Morris  v.  Duane,  1  Binn. 
90. 

Pearson,  for  defendant  in  error 

PER  CURIAM. — The  assignment  of  error  in  respect  to  the  amend- 
ment, is  disposed  of  by  the  decision  in  Proper  v.  Luce,  at  the  present 
term ;  and  the  evidence  contained  in  the  bill  of  exceptions,  seems 
to  have  been  properly  rejected.  Had  the  defendant  offered  to  show 
that  suspicions  entertained  by  others,  had  been  communicated  to 
him  before  the  speaking  of  the  words,  the  evidence  might  have  been 
proper  to  rebut  the  implication  of  malice,  or  to  estimate  the  dam- 
ages.1 But  the  abstract  suspicions  of  third  persons,  of  which  he 
appears  to  have  been  ignorant,  could  form  no  apology  for  his  accusa- 
tion of  an  innocent  man,  who  ought  not  to  be  further  prejudiced  by 
having  his  cause  subjected,  not  to  the  evidence  of  facts,  but  .he 
influence  of  popular  impressions. 

Judgment  affirmed. 


1  But  see  Lukehart  v.  Byerly,3  Smith  418. 
Followed,  3  Smith  346. 
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Deford  against  Miller. 

Words  which  impute  a  crime  are  actionable,  not  more  because  they  expose 
the  party  charged  to  the  danger  of  being  convicted  than  that  of  being  prose- 
cuted. 

If  the  charge  be  not  palpably  unfounded  on  the  face  of  it,  the  risk  of  a 
prosecution  which  it  induces  shall  be  compensated  in  damages. 

It  is  not  competent  for  a  defendant  to  show  by  circumstances  dehors  the 
libel  that  he  was  mistaken  in  the  charge  he  made,  and  thereby  avoid  a  liability 
for  damages. 

ERROR  to  the  Common  Pleas  of  Fayette  county. 

This  was  an  action  on  the  case  for  a  libel,  in  which  Jacob  B. 
Miller  was  plaintiff,  and  John  H.  Deford  was  defendant.  An  action 
was  pending  between  Mitchell  and  Snyder  in  which  an  award  of 
arbitrators  had  been  made,  which  there  was  a  motion  to  set  aside, 
on  the  ground  of  the  misconduct  of  one  of  the  arbitrators.  To 
establish  the  fact,  upon  which  it  was  sought  to  set  aside  this  award, 
the  deposition  of  Jacob  B.  Miller  was  taken,  and  sworn  to  before 
the  prothonotary.  It  was  this  deposition  which  the  defendant 
referred  to  in  the  alleged  libel- which  was  the  foundation  of  this 
action.  It  was  in  these  words : 

"  As  the  case  above  stated  is  one  in  which  Miller  and  Todd  have 
been  concerned,  I  have  thought  proper  to  notice  it.  This  I  should 
not  do,  were  nobody  responsible  for  it;  but  that  profligate  and  lying 
creature,  the  editor  of  the  Democrat.  To  his  lies,  after  refuting 
the  most  infamous  he  could  invent  against  me,  I  have  already  de- 
termined to  pay  no  further  attention.  If  I  had  not,  I  would  pub- 
lish his  affidavit,  which  he  filed  in  the  court  of  this  county,  in  the 
case  of  Snyder,  and  which  has  become  a  public  record ;  to  which 
affidavit  there  stands  opposed  the  oaths  of-  two  respectable  men ; 
and  then  ask  the  people  to  name  the  offence  of  which  he  is  guilty. 
In  law  it  would  be  called  PERJURY." 

The  defence  in  the  court  below,  which  gave  rise  to  the  only  ques 
tion  of  law  which  was  argued  here  was,  that  the  publication  was 
not  actionable,  because  it  did  not  charge  the  plaintiff  with  a  legal 
perjury,  inasmuch  as  it  appeared,  that  the  affidavit  referred  to  had 
been  made  before  one  who  had  no  power  to  administer  an  oath ;  it 
was,  therefore,  extra-judicial.  The  court  (Baird,  president),  being 
of  a  different  opinion,  so  instructed  the  jury;  who  found  a  verdict 
for  the  plaintiff. 

W.  Wilkins,  for  plaintiff  in  error,  in  support  of  the  position 
above  stated,  cited  Holt  on  Libel  188 ;  Van  Rensselaer  v.  Dole,  1 
Johns.  Ca.  279. 

W.  Forward,  for  defendant  in  error. 

The  words  written  are  the  evidence,  whether  the  libel  is  action- 
able or  not.  It  is  not  competent  for  a  defendant  to  give  in  evidence 
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circumstances  dehors,  to  show  that  he  was  mistaken  in  the  charge 
he  made.  The  only  question  is,  how  was  it  understood  by  readers? 
Eckart  v.  Wilson,  10  S.  &  R.  44. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Though  no  satisfactory  reason  is  anywhere  given, 
why  words  may  be  actionable  when  written,  which  are  not  so  when 
spoken,  it  seems  to  be  established,  that  wherever  the  public  may 
punish  by  indictment,  the  individual  may  have  redress  by  action. 
If,  however,  the  words  here  impute  an  actual  perjury,  the  exception 
to  the  manner  in  which  they  are  laid,  as  not  affording  an  independent 
ground  of  action  for  written  slander,  is  superseded.  Giving  them, 
then,  the  effect  of  words  spoken,  and  no  more,  the  substantial  part 
of  the  publication  is  an  assertion  that  the  plaintiff  had  made  an 
affidavit  in  a  particular  cause,  to  which  the  defendant  alleges, 
"there  stands  opposed  the  oaths  of  two  respectable  men;"  and  a 
remark  that  if  the  defendant  had  not  determined  to  pay  no  farther 
attention  to  the  plaintiff,  he  would  publish  his  affidavit,  "•  and  then 
ask  the  people  to  name  the  offence 'of  Avhich  he  is  guilty.  In  law," 
he  subjoins,  "it  would  be  called  PERJURY."  Is  not  that  a  positive 
accusation  ?  He  is  guilty  of  an  offence,  says  the  defendant,  and  in 
law  it  would  be  called  perjury.  A  charge  thus  made  seems  to  be 
more  affirmatively  conveyed  than  by  the  words  held  actionable  in 
Edie  v.  Brooks,  Whart.  Dig.  704,  pi.  32,  where  the  defendant  said 
to  the  plaintiff,  in  reference  to  a  supposed  taking  of  his  meal  by 
the  latter :  "  If  I  had  served  you  so,  you  would  have  called  it  steal- 
ing." Divested  of  all  other  circumstances,  then,  the  words  here 
would  be  actionable  in  themselves ;  and  did  anything  accompany 
them  in  the  publication,  which  could  have  the  effect  of  restraining 
the  generality  of  the  charge  in  the  conclusion  ?  The  words  are 
laid  as  having  been  published  in  reference  to  an  affidavit  sworn 
to  in  vacation  before  the  prothonotary,  in  a  matter  not  determin- 
able  by  him ;  and  let  it  be  taken  for  granted,  that  the  oath  thus 
taken  was  extra-judicial ;  it  will  still  be  difficult  to  see  what  effect 
that  could  have  had  on  the  import  of  the  accusation  in  the  appre- 
hension of  those  who  heard  or  read  it.  In  principle,  the  case 
seems  to  be  precisely  that  of  Eckart  v.  Wilson,  10  S.  &  R.  44 : 
in  which  a  right  of  action  for  the  words,  "  You  have  killed  Bob 
Waters — you  have  poisoned  him,  and  I  can  prove  it,"  was  ineffect- 
ually attempted  to  be  repelled,  by  the  extrinsic  fact  that  Bob  Wa- 
ters was  still  alive.  In  that  case,  the  plaintiff  had  been  charged 
with  the  murder  of  a  living  man ;  in  this,  he  has  been  charged  with 
perjury  in  an  extra-judicial  oath  ;  in  the  one,  the  commission  of  the 
crime  charged  was  rendered  impossible  by  matter  of  fact ;  and  in 
the  other,  it  is  made  so  by  matter  of  law ;  and  if  there  is  any  fur- 
ther difference  between  them,  I  an  unable  to  perceive  it.  That  the 
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difference,  if  any,  is  to  be  disregarded,  appears  from  Charnel's 
Case,  Cro.  Eliz.  279,  in  which  to  an  action  for  saying:  "My 
turkeys  are  stolen  and  Charnel  hath  stolen  them;"  it  was  objected, 
that  as  the  speaker  of  the  words  was  a  feme  covert,  and  without 
capacity  to  be  the  owner  of  things  said  to  have  been  stolen,  it 
was  impossible  in  law  that  the  charge  could  be  true;  but  the  court 
refused  to  sustain  the  objection,  "because,"  as  it  was  said,  "she 
had  charged  him  with  STEALING;  and  if  one  which  hath  no  horse," 
it  was  added,  "saith:  'I.  S.  hath  stolen  my  horse,'  this  is  as  great 
discredit  as  if  he  had  one,  FOR  EVERY  ONE  KNOWETH  NOT  WHETHER 
HE  HAD  A  HORSE  OR  NOT."  In  like  manner,  they  who  read  the 
publication  in  the  case  before  us,  may  not  have  known  whether  the 
oath  in  which  perjury  is  alleged  to  have  been  committed,  were 
extra-judicial  or  not;  nor  could  they  be  expected  to  incur  the 
trouble  and  expense  of  an  inquiry  into  the  fact,  granting  them 
competent  to  determine  it  on  a  view  of  the  record.  The  reason 
given  for  the  decision  in  Charnel's  Case,  is  founded,  not  merely  in 
good  sense,  but  the  technical  principles  of  the  action.  Words 
which  impute  a  crime  are  actionable,  not  more  because  they  expose 
the  party  charged  to  the  danger  of  being  convicted,  than  of  being 
prosecuted,  which  even  to  the  innocent,  is  a  grievance;  and  in 
every  instance  where  the  meaning  of  what  would  otherwise  have 
been  an  unambiguous  accusation,  lias  been  controlled  by  circum- 
stances which  showed  it  to  be  groundless,  and  thus  rendered  it 
harmless:  the  controlling  circumstances  were  so  mingled  with  the 
accusation  by  the  accuser  himself,  as  to  make  the  poison  carry  its 
antidote  along  with  it.  The  decision  by  which  the  doctrine  of 
repugnancy  was  formerly  carried  to  an  extravagant  length,  have 
ceased  to  be  precedents:  and  the  rule  now  seems  to  be,  that  if  the 
charge  be  not  palpably  unfounded  on  the  face  of  it,  the  risk  of  a 
prosecution  which  it  induces,  shall  be  compensated  in  damages. 
Here  the  charge  might  have  been  well  founded,  for  aught  that 
appeared  in  the  publication  by  which  it  was  promulgated ;  and  the 
plaintiff  may  have  his  action  for  the  danger  to  which  it  exposed  him. 
But  it  has  been  said,  that  whatever  might  be  the  right  of  action  in 
the  abstract,  yet  it  appears  by  the  plaintiff's  own  showing  in  the 
pleadings,  that  the  oath  to  which  the  publication  had  reference, 
was  not  the  subject  of  perjury.  Were  it  indeed  laid  that  the 
defendant  himself  had  so  described  it  in  the  offensive  publication, 
the  plaintiff  would  have  shown  himself  to  be  without  a  cause  of 
action.  He  has,  however,  set  out  the  publication  exactly  as  it  was 
made,  having  stated  as  matter  of  inducement  the  nature  of  the 
affidavit  to  which  it  relates ;  but  this  matter  of  inducement  may  be 
struck  out  of  the  declaration,  without  prejudice  to  the  cause  of 
action  which  is  fully  stated  without  it.  A  word  which  does  not 
necessarily  import  criminality,  is,  in  pleading,  rendered  actionable 
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only  by  reference  to  extrinsic  facts,  which  show  it  to  have  been 
used  in  an  obnoxious  sense;  thus  the  word  "forsworn"  becomes 
actionable  when  shown  to  have  been  predicated  of  one  who  had 
given  testimony  under  the  sanction  of  a  judicial  oath;  and  hence 
the  necessity  of  a  colloquium  about  the  time,  place,  and  circum- 
stances. But  when  the  charge  is  conveyed  by  a  generic  term, 
which  unequivocally  denotes  the  presence  of  every  fact  necessary 
to  constitute  the  offence,  a  reference  to  extrinsic  matters,  in  order 
to  fix  its  meaning,  is  unnecessary.  Here  the  plaintiff  was  accused 
not  of  false  swearing,  but  of  perjury — a  word  which  expresses 
with  technical  precision,  everything  comprised  in  the  offence  — 
and  consequently  a  reference  to  the  particular  oath,  in  order  to 
show  it  to  have  been  taken  in  a  judicial  proceeding,  is  surplusage. 
But  giving  it  all  the  effect  of  which  it  is  susceptible,  it  is  but  an 
admission  that  the  plaintiff  was  not  in  actual  danger  of  being  con- 
victed, which  is  entirely  consistent  with  his  having  been  exposed 
to  the  danger  of  a  prosecution.  Beside,  I  know  not  how  words 
which  are  actionable  in  themselves,  can  be  made  otherwise  by 
being  laid  according  to  the  truth  of  the  whole  case.  The  words 
of  the  publication,  then,  being  actionable,  there  is  nothing  in  the 
manner  of  laying  them,  or  in  the  direction  in  respect  to  the  proof 
of  them  or  their  legal  effect,  which  requires  us  to  disturb  the 
judgment. 

Judgment  affirmed. 

Referred  to,  3  Gr.  185 ;  3  Smith  421  ;  9  Id.  490 ;  16  Id.  145. 


McClelland  against  McCalniont. 

Unseated  town  lots  are  subject  to  an  assessment  and  sale  for  taxes. 

ERROR  to  the  Common  Pleas  of  Venango  county. 

This  was  an  action  of  ejectment  in  which  Hugh  McClelland  was 
plaintiff,  and  Alexander  McCalmont  was  defendant.  The  only 
question  which  was  presented  was,  whether  unseated  town  lots 
were  the  subjects  of  a  sale  for  taxes,  in  pursuance  of  the  provisions 
of  the  Act  of  3d  April  1804.  The  court  below  (Shippen,  presi- 
dent,) decided  that  they  were. 

Gralbraith  and  Selden,  for  plaintiff  in  error. 
Pearson  and  Wallace,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 
KENNEDY,  J. — This  was  an  action  of  ejectment,  in  which  the 
piaintiff  in  error  claimed  to  recover  the  possession  of  a  lot  of  ground 


Sept.  1831.]  OF  PENNSYLVANIA.  107 

[McClelland  v.  McCalmont.] 

situate  in  the  town  of  Franklin,  in  Venango  county,  which  had 
been  vacant  or  unseated,  and  during  that  time  had  been  assessed 
with  taxes,  and  they  not  having  been  paid,  was  sold  as  unseated 
lands.  The  defendant  at  the  sale  became  the  purchaser  of  the  lot 
in  question,  paid  the  purchase-money  and  obtained  a  deed  of  con- 
veyance for  it  from  the  treasurer  of  the  county. 

A  case  was  agreed  on  and  stated  by  the  parties,  for  the  opinion 
of  the  court  below,  subject  to  a  writ  of  error,  to  be  sued  out  by 
either.  From  the  case  stated,  it  appeared  that  the  plaintiff  was  the 
owner  of  the  lot  before  and  at  the  time  of  the  sale ;  that  prior  to 
that  time  it  had  never  been  enclosed  or  improved  or  settled  on  in 
any  way ;  that  it  had  been  duly  assessed  with  taxes,  which  remained 
unpaid,  and  that  it  was  sold  as  unseated  lands  for  taxes  due  and  in 
arrear,  and  that  the  defendant  became  the  purchaser,  as  is  stated 
above. 

The  only  question  made  and  argued  was,  whether  an  unimproved 
and  unseated  town  lot  of  ground,  could  be  lawfully  assessed  with 
taxes  and  sold  as  unseated  lands,  for  the  non-payment  of  taxes 
assessed  upon  it  ? 

The  court  below  decided  that  it  could,  and  gave  judgment  for  the 
defendant. 

Unless  such  property  be  taxable,  it  follows  as  a  matter  of  course, 
that  no  sale  could  be  lawfully  made  of  it  for  taxes.  It,  therefore, 
becomes  necessary  to  inquire,  first,  whether  it  be  the  subject  of  tax- 
ation by  law  or  not  ? 

By  the  eighth  section  of  the  Act  of  Assembly  of  the  llth  of 
April  1799,  entitled  "An  act  to  raise  and  collect  county  rates  and 
levies,"  "  all  lands  held  by  patent,  warrant,  location  or  improve- 
ment ;  houses  and  lots  of  ground,  and  ground-rents  ;  all  grist-mills, 
saw-mills,  fulling-mills,  slitting-mills,  rolling-mills,  hemp-mills,  oil- 
mills,  snuff  mills,  paper-mills  and  powder-mills;  all  furnaces,  forges, 
bloomeries,  distilleries,  sugar-houses,  malt-houses,  breweries,  tan- 
yards  and  ferries,  &c.,"  are  made  taxable,  and  for  that  purpose  the 
assessors  are  required  to  make  out  an  account  of  the  same ;  after 
which,  they  are  to  call  to  their  aid  the  assistant  assessors,  and  with 
them  to  value  all  these  things  according  to  the  best  of  their  knowl- 
edge, for  what  they  may  think  they  would  bona  fide  sell  for  in  ready 
money.  The  terms  employed  in  this  section  of  the  act  are  suffi- 
ciently comprehensive  and  explicit  to  embrace  unseated  or  unim- 
proved town  lots,  or  any  other  lots  of  ground.  The  terms  "  all 
lands,"  are  amply  sufficient  to  designate  and  include  whatever  will 
in  law  or  otherwise  come  properly  under  the  denomination  of 
"land,"  which  in  law  is  a  term  of  very  comprehensive  signification. 
And  although  the  legislature  have  gone  on  further  to  enumerate 
specifically  "  houses  and  lots  of  ground,  ground-rents ;  all  grist- 
mills, &c.,"  yet  I  do  not  think  it  was  done  with  a  view  to  exclude 
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anything  that  comes  in  properly  under  the  denomination  of  lands, 
the  term  before  used ;  but  rather  consider  it  done  for  the  purpose 
of  amplifying  and  enlarging  the  list  of  taxable  articles,  than  of 
limiting  and  restricting  it.  The  various  articles  of  property  made 
taxable  by  this  act,  are  to  be  valued  according  to  what  they,  in  the 
estimation  of  the  assessors,  would  sell  for,  bona  fide,  in  ready  money, 
and  not  according  to  their  annual  value;  which  shows  that  the  leg- 
islature intended  that  the  property  which  might  be  of  no  annual 
value — such,  for  instance,  as  unimproved  and  unseated  lands, 
whether  consisting  of  whole  surveys,  parts  of  surveys,  or  tracts,  or 
of  lots,  or  town  lots,  should  be  valued  and  assessed,  as  well  as  that 
which  was  productive  of  annual  profit.  For  if  this  had  not  been 
their  intention,  would  not  the  annual  value  or  profit  of  real  estate 
have  been  a  more  equitable  and  reasonable  standard,  by  which  to 
have  ascertained  the  amount  of  the  taxes  to  be  paid  by  the  owners  ? 
It  would  seem  to  have  been  the  design  of  the  legislature  to  assess 
and  to  tax  all  property,  from  which  money  could  be  raised  by  a  sale 
of  it.  Unseated  town  lots  may  be  sold,  and  money  sometimes  raised 
in  this  way  upon  them  more  readily  than  by  a  sale  of  improved 
lots,  where  some  regard  is  to  be  had  for  the  cost  of  them.  Besides, 
as  an  article  of  property,  they  are  often  not  only  more  saleable,  but 
more  valuable,  than  the  most  of  the  unseated  tracts  of  land  in  the 
same  county ;  which  are  admitted  to  be  the  legitimate  subjects  of 
taxation,  and  are  expressly  made  so  by  the  Act  of  Assembly  of  the 
3d  of  April  1804.  The  Act  of  the  28th  of  March  1814,  which  has 
been  referred  to,  and  relied  on  by  the  counsel  for  the  plaintiff  in 
error,  to  show  that  vacant,  or  unseated  lots  or  pieces  of  ground, 
cannot  be  sold  for  taxes,  is  framed  and  predicated  upon  the  very 
basis  of  the  lots  therein  referred  to,  having  been  regularly,  that  is, 
lawfully  assessed ;  but  the  owners  could  not  be  found  to  pay  them  ; 
or  when  found,  denied  their  ownership.  All  this  appears  in  the 
preamble  of  the  act. 

It  cannot  be  supposed  that  the  legislature  had  any  tender  feel- 
ing of  regard  for,  or  disposition  to  indulge  the  owners  of  vacant 
or  unseated  town  lots  beyond  what  they  have  expressed  for  the 
owners  of  unseated  lands  generally,  in  directing  them  to  be  as- 
sessed with  taxes,  and  if  these  are  not  paid  by  the  owners,  within 
due  time,  then  by  directing  a  sale  to  be  made  of  the  lands  them- 
selves. The  policy  of  the  state  has  ever  been  to  encourage  the  im- 
provement and  settlement  of  all  the  lands  within  its  territory — lots, 
I  would  say,  as  well  as  tracts.  For  it  is  precisely  the  same  thing 
to  the  state,  whether  a  tract  of  land  remains  entire  and  unsettled, 
or  be  divided  into  lots,  containing  each  the  one-eighth  of  an  acre, 
and  all  remain  unimproved  and  unseated.  Nothing  is  added  to  her 
wealth  or  her  strength  in  the  latter  case  more  than  the  former. 
Why  should  she  forbear  taxing  town  lots?  Such  an  exception 
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would  rather  encourage  the  non-settlement  of  them,  and  be  con- 
trary to  her  uniform  policy.  It  would  also  be  repugnant  to  the 
principles  of  equality  and  justice.  The  state  is  bound  to  protect 
every  one  of  its  citizens  in  the  enjoyment  of  those  rights  which  he 
has  to  property  within  its  territory,  as  well  as  of  those  that  belong 
to  his  person.  In  return  for  this  protection,  he  is  bound  again  to 
contribute  to  the  support  of  the  state,  which  is  to  be  done  in  part 
by  paying  the  taxes  that  are  assessed.  Again,  it  is  not  just  and 
equal,  that  in  proportion  as  the  property  is  more  or  less  valuable, 
in  the  right  to  the  enjoyment  of  which  he  claims  to  be  secured  by 
the  state,  he  should  in  the  same  proportion  pay  to  the  support  of 
the  expenses  of  the  state  ?  If  so,  he  ought  to  pay  taxes  assessed 
upon  unimproved  town  lots,  as  well  as  upon  any  other  species  of 
property ;  otherwise,  one  man  may  hold  property  worth  fifty  thousand 
dollars  in  the  state,  consisting  of  unimproved  and  unseated  town 
lots  and  pay  no  taxes,  while  another,  holding  unimproved  and  un- 
seated lands,  consisting  of  what  are  commonly  called  tracts  of  land, 
worth  not  more  than  twenty  thousand  dollars,  has  to  pay  annually 
one  hundred,  or  from  that  sum  to  two  hundred  dollars,  which  would 
be  most  unjust  and  unequal.  No  reason  why  town  lots  should  not 
be  assessed  has  been  attempted  to  be  given  ;  and  indeed  it  is  diffi- 
cult to  conceive  any ;  while  on  the  contrary,  justice,  as  well  as  sound 
policy,  requires  that  they  should. 

If,  then,  they  may  be  lawfully  assessed,  as  I  think  they  may, 
that  is,  I  think  that  the  legislature  has  directed  them  to  be  assessed 
as  often  as  any  other  real  estate  in  the  same  county,  it  certainly 
will  be  thought  strange  if  the  legislature  has  provided  no  effectual 
mode  for  the  collection  of  such  taxes  ;  yet  if  unimproved,  vacant 
and  unseated  town  lots,  cannot  be  sold  for  taxes  due  and  in  arrear 
upon  them,  most  certain  it  is  that  the  legislature  have  omitted  or 
failed  to  provide  but  a  remedy.  It  was  found  impossible  to  collect 
the  taxes  due  upon  unseated  tracts  of  land  by  any  other  mode  than 
a  sale  of  them.  Hence,  that  was  provided.  If  the  owners  of 
unseated  tracts  of  land  neglected  paying  the  taxes  upon  them,  and 
it  therefore  become  necessary  to  authorize  a  sale  of  them,  what 
reason  can  be  imagined  why  the  same  neglect  would  not  happen  in 
the  case  of  unseated  or  unimproved  town  lots  ?  Every  one  of  any 
experience  in  this  matter  knows,  that  the  difficulty  of  getting  the 
taxes  paid  in  these  cases  are  the  same,  and  that  without  an  author- 
ity to  sell  in  both  cases,  it  is  utterly  impracticable  to  collect  or 
obtain  the  taxes  due  upon  such  property.  It  cannot  be  presumed 
for  a  moment,  that  this  was  not  as  well  known  to  the  legislature,  as 
to  any  other  part  of  the  community.  Neither  can  it  be  believed 
that  they  intended  taxes  to  be  assessed  upon  these  town  lots,  with- 
out any  design  that  they  should  be  collected.  If  there  be  no  other 
mode  by  which  they  can  be  collected  with  any  certainty  but  that  of 
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a  sale,  it  will  be  strong  reason  for  believing  that  the  legislature 
intended  it,  if  there  be  anything  to  be  found  in  their  acts  in  this 
behalf,  that  will  bear  such  a  construction. 

It  has  been  contended  by  the  counsel  for  the  plaintiff  in  error 
that  in  no  part  of  any  of  the  Acts  of  Assembly  authorizing  the  sale 
of  unseated  lands  for  taxes,  are  the  words  "lot,"  or  "piece  of 
ground,"  or  "town  lot,"  used  or  expressly  mentioned.  That  as 
often  as  the  legislature  have  undertaken  to  describe  what  kind  of 
unseated  lands  they  intended  should  be  sold  for  taxes,  they  have 
uniformly  spoken  of  them  as  tracts,  which  does  not  give  us  the 
idea  of,  or  include  a  town  lot.  To  all  this  it  may  be  answered, 
that  they  have  most  invariably,  throughout  all  the  acts  in  directing 
the  sale  of  unseated  lands  for  taxes,  used  the  term,  "unseated 
lands."  The  second  section  of  the  Act  of  the  3d  of  April  1804, 
expressly  directs,  tha-t"aW  unseated  lands  within  this  Common- 
wealth, held  by  individuals,  companies  or  bodies  corporate,  either 
by  improvement,  warrant,  patent  or  otherwise,  shall,  for  the  pur- 
pose of  raising  county  rates  and  levies,  be  valued  and  assessed  in 
the  same  manner  as  other  property ;"  and  in  a  subsequent  part  of 
the  same  section,  provides  for,  and  authorizes  the  sale  of  them, 
calling  them  again  "unseated  lands,"  and  not  referring  to  them  by 
the  term,  "tract  or  tracts."  Indeed,  I  cannot  discover  where,  in 
any  of  the  acts  on  this  subject,  the  term  "tract  or  tracts,"  has 
been  used  seemingly  for  the  purpose  of  distinguishing  them  or  that 
species  of  unseated  lands  from  unimproved  and  unseated  town  lots, 
or  any  other  unseated  lots  of  ground  ;  and  certainly  in  no  part  of 
any  of  the  acts  is  it  used  for  the  purpose  of  showing  that  town  lots 
unseated  were  not  to  be  sold  for  taxes  as  unseated  lands.  I  think 
it  very  clear  that  the  legislature  has  not  made  any  distinction 
between  a  town  lot  of  ground  and  a  tract  of  land ;  whether  seated 
or  unseated,  all  are  to  be  taxed,  and  if  the  taxes  are  not  paid  on 
those  unseated,  they  are  to  be  sold.  A  distinction  between  an  un- 
seated tract  of  land  and  town  lot,  does  not  appear  to  me  to  be  at- 
tempted or  aimed  at  in  any  place. 

The  great  argument  of  the  counsel  for  the  plaintiff  in  error  is, 
that  the  term  "  town  lot"  is  not  used  in  designating  the  real  estate 
that  shall  be  sold  for  the  non-payment  of  taxes ;  but  the  term  "  all 
unseated  lands"  necessarily  embraces  lots,  town  lots  and  tracts, 
without  distinction  ;  and  directs  that  all  should  be  sold  for  taxes 
unpaid ;  so  that  the  counsel  for  the  plaintiff  in  error  ought  to  have 
gone  further,  and  have  shown  that  town  lots  were  expressly  exempt- 
ed after  the  use  of  terms  which  most  explicitly  embraced  them. 
The  Act  of  the  28th  March  1814,  is  said  to  be  a  legislative  declar- 
ation of  what  the  law  is  on  this  subject,  and  that  they  must  have 
thought  that  there  was  no  act  authorizing  the  sale  of  unimproved 
and  unseated  town  lots,  or  they  would  not  have  passed  that  act, 
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which  had  no  other  object  in  view  than  to  authorize  the  sale  of  such 
lots  in  the  county  and  city  of  Philadelphia.  This  act  seems  to 
have  been  passed  upon  a  special  application,  as  clearly  appears 
from  its  preamble;  and  most  likely  was  passed  to  satisfy  the  doubts 
or  notions  of  the  applicants.  It  is  not  probable  that  it  was  passed 
after  any  particular  investigation  of  the  subject  by  the  legislature. 
For  I  cannot  but  think  that  if  they  had  examined  the  matter  care- 
fully, they  would  have  been  satisfied  that  the  then  existing  laws 
authorized  a  sale  of  such  property  for  taxes  due  upon  it ;  or  if  not, 
•they  would  have  immediately  passed  a  general  act  on  the  subject, 
authorizing  it  throughout  the  state.  Acts  of  the  legislature  have 
been  passed  sometimes  merely  declarative  of  what  the  law  was 
before.  This  is  done  sometimes  upon  the  suggestion  of  those  who 
may  doubt  about  what  the  law  is  on  the  subject,  or  may  be  mis- 
taken altogether  in  respect  to  it.  I  know  that  vacant  and  unseated 
town  lots,  in  some  counties  of  the  state,  have  long  since  been  assessed 
for  taxes  and  sold  as  unseated  lands ;  and  I  can  perceive  no  reason 
why  it  should  not  be  so,  since  they  are  obviously  embraced  in  the 
general  terms  of  the  Act  of  1804,  on  this  subject,  which  directs 
that  all  unseated  lands  shall  be  taxed,  and  if  these  taxes  are  not 
paid  in  due  time,  that  they  shall  be  sold. 

Judgment  affirmed. 

Referred  to,  5  C.  375. 


Fitsimmons  aginst  Leckey. 

Every  intendment  is  to  be  made  in  favor  of  the  regularity  of  proceedings 
which  are  according  to  the  course  of  the  common  law,  and  a  judgment  will 
not  be  reversed  for  anything  but  palpable  error. 

A  judgment  upon  an  award  of  arbitrators,  in  a  case  which  originated  before 
a  justice,  for  asuin  less  than  the  judgment  of  the  justice,  will  not  be  reversed, 
unless  it  appears  affirmatively  upon  the  record,  that  no  other  evidence  was 
given  to  the  arbitrators  than  to  the  justice. 

ERROR  to  the  Common  Pleas  of  Allegheny  county. 

William  Lecky  brought  this  action  before  a  justice  of  the  peace, 
against  William  Fitsimmons,  and  obtained  a  judgment  there  for 
eighty  dollars,  from  which  the  defendant  appealed.  The  cause 
was  afterwards  referred  to  arbitrators  who  made  a  report  in  favor 
of  the  plaintiff  for  fifty-five  dollars  with  costs  of  suit ;  upon  which 
judgment  was  entered,  to  reverse  which,  this  writ  of  error  was 
sued  out ;  and  the  error  alleged  was,  that  the  arbitrators  awarded 
costs  to  the  plaintiff,  although  he  did  not  recover  as  much  in  court 
as  he  did  before  the  justice. 
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Burke,  for  plaintiff  in  error. 

W.  W.  Fetterman,  contra. 

PER  CURIAM. — Every  intendment  is  to  be  made  in  favor  of  the 
regularity  of  proceedings  which  are  according  to  the  course  of  the 
common  law :  and  a  judgment  is  consequently  not  to  be  reversed 
for  anything  but  palpable  error.  The  judgment  here  may  be  right 
or  it  may  be  wrong,  according  to  the  fact  of  adduction,  or  other- 
wise of  new  evidence  by  the  defendant.  Had  he  thought  proper  to 
object  to  the  costs  in  the  court  below,  the  fact  would  have  been 
investigated ;  instead  of  which  he  has  come  immediately  before  us, 
without  considering  that  we  are  not  here  to  presume  the  existence 
of  error  to  overturn  a  judgment  that  may,  for  anything  that 
appears,  be  proper. 

Judgment  affirmed. 


Taylor  aginst  The  Commissioners. 

The  owner  of  an  unseated  tract  of  land,  paid  to  the  commissioners  the 
taxes  due  upon  a  tract  of  land  which  did  not  belong  to  him,  by  mistake  and 
did  not  pay  those  due  upon  his  own  land,  in  consequence  of  which  it  was 
sold  therefor  by  the  treasurer.  Held,  that  in  an  action  for  money  had  and 
received  against  the  commissioners,  he  was  not  entitled  to  recover  the  money 
which  he  had  thus  paid  them  by  mistake. 

Whenever  money  is  paid  to  a  party  who  receives  it  with  a  good  conscience, 
and  uses  no  deceit  or  unfair  practice  in  obtaining  it,  an  action  for  money  had 
and  received  will  not  lie  against  him  to  recover  it  back,  even  though  it  be  paid 
to  him  by  mistake. 

ERROR  to  the  Common  Pleas  of  Beaver  county. 

This  was  an  action  of  assumpsit,  in  which  John  Taylor  and 
Susanna  his  wife  were  plaintiffs,  and  the  Commissioners  of  Beaver 
county  were  defendants.  It  was  brought  to  recover  back  money 
which  the  plaintiffs  had  paid  in  discharge  of  taxes  assessed  upon  a 
tract  of  land  No.  86,  to  which  they  had  no  claim,  interest  or  con- 
cern in  any  way.  They  had  a  claim  to  a  tract  No.  84,  which  was 
also  assessed  with  taxes,  and  these  they  wish  to  have  paid,  but 
through  a  mistake  of  their  own,  paid  the  taxes  upon  No.  86.  Un- 
der this  mistake,  they,  on  the  4th  of  December  1809,  paid  the  taxes 
assessed  upon  No.  »6  for  the  years  1805-6-7-8,  and  afterwards 
at  different  times  as  the  taxes  were  assessed  upon  it  continued  to 
pay  him  down  to  the  year  1812  inclusive,  amounting  in  the  whole 
to  the  sum  of  thirty-two  dollars  and  twenty-two  cents.  The  tract 
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No.  84,  in  a  few  days  after  the  plaintiffs  paid  the  taxes  upon  No. 
86,  was  sold  for  the  taxes  of  1805-6—7  and  8,  by  the  order  of  the 
commissioners,  and  the  subsequent  taxes  upon  it  were  paid  by 
those  claiming  it  under  the  commissioners'  sale.  These  facts  all 
appeared  .in  a  case  stated  in  the  nature  of  a  special  verdict.  The 
court  below  gave  judgment  in  favor  of  the  commissioners,  and 
the  error  assigned,  is  in  rendering  the  judgment  for  the  defendants, 
instead  of  the  plaintiff. 

W.  W.  Fetterman,  for  plaintiff  in  error,  contended,  that  this 
was  the  proper  form  of  action  in  all  cases  where  money  was  in  the 
hands  of  one  person,  which  in  equity  and  justice  belonged  to 
another.  Great  injustice  would  be  done  to  the  plaintiff  by  a  denial 
of  his  right  to  recover,  but  no  injury  would  result  to  the  defendants 
by  enforcing  the  right,  inasmuch  as  they  could  still  resort  to  the 
tract  No.  86  to  enforce  the  payment  of  the  tax  due  upon  it.  Cited 
Finney  v.  Commissioners,  1  S.  &  R.  62. 

H.  M.  Watts,  for  defendant  in  error,  argued,  that  it  was  not 
the  duty  of  the  commissioners  to  inquire,  in  what  capacity  an 
applicant  appears  to  pay  taxes ;  it  is  enough  for  them  to  know 
that  the  tax  is  due ;  and  under  these  circumstances,  if  they  receive 
it  without  deceit,  fraud  or  mistake  on  their  part,  but  with  a  good 
conscience,  it  cannot  be  recovered  Dack.  Both  parties  being 
innocent,  the  maxim,  '•"melior  est  conditio  possidentis"  is  justly 
applicable.  Cited,  Morris  v.  Turin,  1  Dall.  147 ;  Levy  v.  The 
Bank  of  the  United  States,  1  Binn.  86 ;  Irvine  v.  Hanlin,  10  S. 
&  R.  220 ;  Bogart  v.  Nevins,  6  Id.  369.  The  doctrine  contended 
for  in  this  case  is  expressly  decided  in  Carson  v.  McFarland,  2 
Rawle  118. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — It  is  worthy  of  observation  in  this  case,  that  those 
concerned  in  receiving  the  taxes  of  the  plaintiffs,  on  behalf  of  the 
county,  do  not  appear  to  have  induced  or  contributed  to  the 
mistake  under  which  the  money  was  paid,  in  the  least  degree.  If 
this  were  the  case,  it  might  be  good  ground  for  a  different  judgment 
from  that  which  has  been  given.  Or  if  the  mistake  had  taken 
place  with  the  commissioners  or  the  county  treasurer,  in  the  appli- 
cation of  the  money,  by  appropriating  it  to  the  payment  of  the 
taxes  assessed  upon  No.  86,  when  it  was  paid  in  on  No.  84,  the 
plaintiffs  would  be  entitled  to  recover  it  back  again,  upon  giving 
up  their  claim  to  No.  86  in  favor  of  the  party  claiming  it  under 
the  commissioners'  sale. 

Chief  Justice  De  Gray,  2  Bl.  Rep.  825,  lays  it  down  as  a 
general  principle,  that  when  money  is  paid  by  one  man  to  another 

3  p.  &  W.— 8 
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on  a  mistake  either  of  fact,  or  of  law,  or  by  deceit,  this  action  will 
certainly  lie.  This  dictum  is  said  to  be  laid  down  too  broadly, 
and  no  doubt  is  so :  5  Taunt.  147,  153,  162.  If  a  man  is  bound 
only  in  honor  to  pay  a  sum  of  money,  and  believing  that  he  is  also 
bound  in  law,  pays  it  under  the  impulse  of  his  mistaken  notion  of 
legal  obligation,  he  cannot  recover  it  back ;  it  has  also  been  held, 
that  a  person  who  with  a  full  knowledge  of  the  fact,  but  under  a 
mistake  of  the  law,  pays  over  money  to  another,  claiming  it  as  a 
right,  although  he  was  not  compellable  to  pay  it,  yet  on  discovering 
what  his  right  was,  he  cannot  recover  it  back  again,  there  being 
nothing  against  conscience  in  the  party's  retaining  it.  So  I  ap- 
prehend that  a  sheriff  who  has  two  executions  against  the  same 
defendant,  put  into  his  hands  on  different  days  and  through  a 
mistake  of  his  own,  sells  all  the  goods  of  the  defendant  on  the  last 
instead  of  the  first,  and  pays  the  money  over  on  the  second  writ, 
he  cannot  recover  it  back  again  although  he  has  made  himself 
liable  for  it,  and  must  pay  it  on  the  first  execution.  The  money  it 
appears  to  me  can  be  received  back  only  in  those  cases,  when  by 
the  ties  of  natural  justice  and  equity  the  defendant  ought  to  refund; 
which  ex  bono  et  equo,  he  ought  not  to  keep ;  but  whenever  the 
party  may  receive  it  with  a  good  conscience  and  uses  no  deceit  or 
unfair  practice  in  obtaining  it.  this  action  will  not  lie :  Morris  v. 
Train,  1  Dall.  148  ;  Bogart  v.  Nevins,  6  S.  &  R.  369 ;  Irvine  v. 
Hanlin,  10  Id.  219;  2  Burr.  1011,  1012 ;  2  Doug  471  and  notes; 
2  Johns.  Ch.  Rep.  60 ;  Doctor  &  Stud.  78,  250,  255. 

It  is  not  pretended  that  the  money  was  unfairly  received  by  the 
county.  It  was  justly  due  to  the  county  and  ought  to  have  been 
paid  by  some  person.  Lands  are  often  assessed  in  the  name  of 
those  who  happen  not  to  be  the  owners  for  the  time  then  being. 
If  they  have  been  the  owners  at  any  previous  period,  the  assess- 
ments are  good.  The  county  commissioners  are  not  required  in 
their  assessments  to  keep  pace  with  and  know  every  transfer  of 
land  which  is  made.  Indeed  it  is  not  usual  to  inquire  of  a  person 
who  comes  forward  to  pay  the  taxes  on  a  particular  tract  of  land 
mentioned  by  him  in  what  character  he  wishes  to  pay,  whether 
as  owner  or  agent,  and  under  what  title.  It  is  a  matter  of  no 
concern  to  the  county  under  what  character,  title  or  claim  he 
wishes  to  pay  the  taxes,  for,  as  they  are  due,  the  proper  officers 
may,  with  great  propriety,  receive  them  of  any  one,  and  the  first 
who  appears  to  pay.  If  the  commissioners  were  to  refund  the 
money  paid  in  this  case,  it  might  be  difficult  after  the  taxes  have 
been  credited  to  No.  86  for  the  space  of  upwards  of  twenty  years 
to  enforce  the  payment  of  them  again.  I  think  that  the  judgment 
of  the  court  below  was  right  and  ought  to  be  affirmed. 

Judgment  affirmed. 
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Fou»  children,  to  whom  a  tract  of  land  was  devised,  made  an  amicable 
partition  and  valuation  thereof;  each  who  received  land  of  more  value  agreed 
to  pay  to  the  others,  so  as  to  make  the  shares  ecjual.  Possession  was  taken 
of  the  several  parts  in  pursuance  of  the  partition.  More  than  twenty-one 
years  thereafter,  one  of  the  devisees,  to  whom  land  of  less  value  was  allotted, 
brought  a  joint  action  of  ejectment  against  the  owners  of  the  other  shares, 
in  order  to  compel  the  payment  of  the  amount  due  to  him  ;  in  which  it  was 
held  that  he  was  not  entitled  to  recover. 

ERROR  to  the  Common  Pleas  of  Westmoreland  county 

This  was  an  action  of  ejectment,  in  which  William  Higgs  and 
others,  heirs-at-law  of  Mary  Isenhour,  who  was  Mary  Mellinger, 
were  plaintiffs,  and  Isaac  Stimmel  and  others  were  defendants. 

On  the  20th  of  February  1788,  John  Mellinger  obtained  a 
warrant  for  four  hundred  acres  of  land,  upon  which  Benjamin 
Lodge,  the  deputy-surveyor,  surveyed  five  hundred  and  forty-four 
acres.  It  did  not  appear  that  this  survey  had  ever  been  returned. 
John  Mellinger  died  in  1802,  having  first  made  a  will  by  which  he 
devised  all  his  real  estate  to  his  four  children,  of  whom  the 
plaintiffs  represented  one,  and  the  defendants,  as  to  the  title  to  this 
land,  the  other  three.  In  1803,  the  children  agreed  to  make 
an  amicable  partition  and  valuation,  and  to  give  William  Turnbull 
one  hundred  acres  of  it,  for  procuring  a  patent  for  the  residue. 
After  this  one  hundred  acres  was  taken  off,  the  land  was  divided 
into  four  parts,  as  nearly  equal  in  quantity  as  convenient,  but 
unequal  in  value ;  that  part  allotted  to  Mary  Isenhour,  the  plain- 
tiff's ancestress,  being  of  less  value  than  any  of  the  other  allot- 
ments. The  parties  agreed  that  each  should  pay  to  the  other 
as  much  as  would  make  their  shares  equal.  Each  one  took  posses- 
sion of  the  part  allotted  to  him ;  but  it  did  not  appear  that  the 
deeds  had  ever  been  executed.  This  action  of  ejectment  was 
brought  in  1827  against  the  owners  jointly  of  the  three  parts  of 
the  said  land,  in  order  to  compel  the  payment  of  the  amount  which 
was  due  to  Mary  Isenhour,  in  order  to  make  her  equal  to  that  of 
the  other  devisees  of  John  Mellinger. 

The  court  below  was  of  opinion  that  the  plaintiffs  were  not 
entitled  to  recover,  and  so  instructed  the  jury :  who  found  a  verdict 
accordingly. 

Foster,  for  plaintiff  in  error. 

Armstrong,  contra,  whom  the  court  did  not  hear. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  errors  assigned  present  but  two  questions 
applicable  to  the  case,  as  it  was  made  out  by  the  plaintiff's  own 
testimony  in  the  court  below. 
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They  are,  first.  Was  the  parol  partition,  which  was  made  of  the 
land,  and  the  lapse  of  time  since  that,  up  to  the  bringing  of  this 
action,  a  divestiture  of  all  right  on  the  part  of  the  plaintiffs  and 
their  ancestress,  to  the  land  divided  and  apportioned  among,  and 
taken  exclusive  possession  of,  by  the  other  devisees  and  tenants  in 
common ;  and  such  evidence  of  payment  of  the  money,  which  was 
to  have  been  paid  by  them  respectively  to  Mary  Mellinger,  as  to  bar 
the  plaintiffs  of  their  action  for  this  cause  ? 

Second.  Was  there  such  an  interest  in  Mary  Mellinger  at  any 
time  to  the  one  hundred  and  seven  acres  and  one  hundred  and 
seven  perches,  as  to  enable  her  or  her  heirs  to  maintain  this 
action ;  and  if  there  was,  has  it  been  abandoned  or  relinquished  by 
her  and  the  other  devisees,  in  making  the  partition  as  they  did, 
together  with  the  length  of  time  that  has  passed  away  since, 
wi'thout  any  claim  being  made  to  it,  until  the  commencement  of 
this  suit  ? 

It  would  seem  from  what  has  been  shown,  and  from  the  charge 
of  the  court  below  to  the  jury,  that  certain  points  were  discussed  by 
the  counsel  for  the  plaintiff,  which  the  court  there  undertook 
to  answer  in  their  charge  to  the  jury,  and  are  assigned  here 
for  error,  that  were  not  necessarily  involved  in  the  case ;  and, 
therefore,  although  the  court  may  not  have  stated  the  law  correctly 
upon  them,  it  would  be  no  good  ground  for  reversing  their  judg- 
ment; if  the  plaintiffs  were  clearly  not  entitled  to  recover  from  their 
own  showing. 

In  this  case  a  parol  partition  of  the  land  devised  by  the  testator, 
was  made  between  the  parties  in  1803 ;  the  lines  of  partition  were 
run  and  distinctly  marked  upon  the  land ;  each  one  of  the  four  de- 
visees took  the  possession  exclusively  of  his  or  her  respective  pur- 
part  and  allotment,  according  to  the  division  which  had  been  made, 
and  continued  to  possess  the  same  in  severalty  from  that  time  down 
to  the  bringing  of  the  action.  That  such  partition  of  the  land  is 
good,  and  a  complete  destruction  of  the  tenancy  in  common  that 
was  created  by  the  will  of  the  testator,  there  can  be  no  doubt.  The 
case  of  Sylerv.  Eckart,  1  Binn.  878,  is  decisive  on  this  point.  It 
is,  however,  contended  by  the  counsel  for  the  plaintiffs,  that  as  there 
was  a  valuation  of  the  several  allotments  connected  with  the  parti- 
tion, and  forming  a  part  of  the  same  transaction,  under  the  same 
agreement ;  and  that  under  this  agreement,  in  order  to  make  the 
purpart  assigned  to  and  taken  by  Mary  Mellinger,  the  mother  of 
the  plaintiffs,  equal  to  the  other  allotments ;  there  was  a  sum  of 
money  to  have  been  paid  to  her  by  each  of  the  other  devisees,  whose 
several  shares  were  of  more  value  than  hers ;  that  for  this  money, 
she,  by  the  very  terms  of  their  agreement,  as  testified  by  one  of  the 
witnesses,  acquired  a  lien  upon  the  shares  of  the  other  devisees,  and 
if  this  money  were  not  paid  to  her,  she  or  her  heirs  might  maintain 
their  action  of  ejectment  to  enforce  the  payment  of  it. 
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Admit  that  such  was  the  nature  of  the  agreement,  and  that  it 
gave  the  mothers  of  the  plaintiffs  a  right  to  enforce  the  payment  by 
action  of  ejectment,  would  it  not  perhaps  have  been  more  correct 
to  have  brought  a  separate  action  of  ejectment  against  the  terre- 
tenants  or  occupiers  of  each  share  ?  for  it  cannot  be  pretended  that 
any  one  of  them  was  bound,  nor  that  his  or  her  share  of  the  land 
was  bound  for  the  payment  of  more  than  his  or  her  own  portion  of 
the  money.  But  waiving  all  form  and  exception  to  the  manner  of 
bringing  the  action,  can  Mary  Mellinger  or  her  heirs  maintain  this 
action  for  this  purpose  after  the  money  has  been  paid  to  her  ?  Surely 
not.  The  lapse  of  time  in  this  case,  from  the  making  of  the  parti- 
tion, the  time  when  the  money  ought  to  have  been  paid,  being 
upwards  of  twenty  years ;  nay,  upwards  of  twenty-four,  to  the 
time  of  commencing  this  action,  was  sufficient  evidence  of  the  pay- 
ment of  the  money  ;  indeed,  it  raised  a  presumption  in  law,  per  se, 
that  was  conclusive,  there  being  no  testimony  given  in  the  case  to 
rebut  it.  The  jury  were  bound  to  presume  that  the  money  was 
paid ;  and  the  court  were  bound  to  tell  them  that  on  this  ground 
alone,  if  no  other,  the  plaintiffs  could  not  recover  against  the  defend- 
ants, or  any  of  them,  for  and  on  account  of  the  money  which  was 
claimed.  See  Boyd  v.  Grant,  13  S.  &  R.  124. 

But  it  is  urged  that  this  presumption  was  rebutted  by  the  evi- 
dence of  Thomas  Simpson,  who  testified  that  Isaac  Stimmel,  one 
of  the  defendants,  about  five  years  before  the  trial,  told  him  that 
"there  was  something  laying  against  the  land,  that  some  day  or 
other  he  would  be  brought  into  the  mud  about  it."  This  declara- 
tion, even  if  true,  is  too  vague  and  unmeaning  to  rebut  the  pre- 
sumption of  payment  arising  from  the  lapse  of  time  in  this  case. 
It  is  certainly  nothing  like  an  admission  that  any  money  was  due 
to  Mary  Mellinger  or  her  representatives,  for  and  on  account  of  his 
own  share,  or  that  of  any  of  the  others.  Mary  Mellinger  or  her 
representatives  do  not  appear  to  have  been  even  named  upon  the 
occasion  ;  nor  was  there  any  reference  to  them  in  the  conversation 
at  the  time.  Besides,  Isaac  Stimmel 's  declaration  could  be  no  evi- 
dence to  rebut  such  a  presumption,  excepting  as  to  himself  and  his 
share  of  the  land.  The  court  below  were  right  in  charging  the 
jury  against  the  plaintiffs  as  to  this  claim ;  and  although  the  most 
apt  reasons  may  not  have  been  advanced  for  their  opinion,  yet  a 
right  judgment  is  not  to  be  reversed  because  the  court  below  may 
have  given  a  wrong  reason  for  it. 

I  now  como  to  examine  the  right  of  the  plaintiffs  to  recover  the 
one-fourth  of  the  one  hundred  and  seven  acres  and  one  hundred 
and  seven  perches,  and  allowance  of  six  per  cent.,  &c.,  which  was 
thrown  out  at  the  time  of  the  partition,  and  has  since  been  taken 
possession  of  by  John  Mellinger,  one  of  the  defendants.  Although 
Benjamin  Lodge,  the  deputy-surveyor,  had  made  a  survey  upon  the 


118  SUPREME  COURT  [Pittsburgh 

[Higgs  v.  Stimmel.] 

warrant  of  the  testator,  which  called  but  for  four  hundred  acres, 
and  included  within  that  survey  these  one  hundred  and  seven  acres 
and  one  hundred  and  seven  perches,  yet  it  was  never  returned  into 
the  surveyor-general's  office,  and  could  not  have  been  accepted  of  if 
it  had,  if  known  at  the  time,  that  it  contained,  as  was  the  fact, 
upwards  of  five  hundred  and  forty-four  acres ;  for  the  limitation  in 
this  respect  is,  that  the  survey  shall  not  contain  an  excess  beyond 
the  quantity  mentioned  in  the  warrant,  exceeding  the  rate  of  ten 
per  cent.  The  devisees  in  dividing  the  real  estate  devised 'to  them 
by  the  testator,  left  these  one  hundred  and  seven  acres  and  one 
hundred  and  seven  perches,  out  of  view  altogether.  The  quantity 
taken  and  divided  was  four  hundred  and  thirty-six  acres  and  one 
hundred  and  seven  perches,  as  much  as  could  have  been  legally 
returned  and  accepted  of  under  the  warrant.  For  the  one  hundred 
and  seven  acres,  then,  it  does  not  appear  that  the  testator  himself 
had  any  right,  unless  he  had  given  up  an  equal  quantity  from  some 
other  part  of  his  survey.  Indeed,  it  would  seem  as  if  he  was 
aware  of  his  having  embraced  more  land  in  his  survey  than  his 
warrant  would  cover,  and  that  he  had  agreed  to  give  this  one  hun- 
dred and  seven  acres  to  a  certain  Mr.  Turnbull  for  patenting  the 
remaining  four  hundred  and  thirty-six  acres  to  him.  Upon  this 
principle  the  devisees  acted  in  making  partition  of  the  estate 
devised  to  them ;  and  did  not  consider  the  one  hundred  and  seven 
acres  as  any  part  or  portion  of  it.  « It  does  not  appear  that  there 
ever  was  any  warrant  for  this  piece  of  land  containing  the  one 
hundred  and  seven  acres ;  nor  that  any  settlement  was  ever  made 
upon  it  until  John  Mellinger,  one  of  the  defendants,  made  it  about 
twelve  years  before  the  trial  of  this  cause  below.  It  appears  to  me 
that  the  testator  had  no  title  or  right  to  this  land  at  the  time  of  his 
death,  and  if  so,  none  could  pass  by  his  will  or  otherwise  from  him 
to  the  devisees.  But  supposing  that  the  devisees,  after  the  testa- 
tor's death,  might  have  secured  this  piece  of  land  under  the  warrant, 
it  could  only  have  been  done  by  leaving  out  of  the  survey  an  equal 
quantity  elsewhere ;  this,  however,  they  did  not  do,  but  chose  to 
leave  this  one  hundred  and  seven  acres  out,  and  to  divide  the  rest ; 
which  was  an  appropriation  of  the  land  so  divided  to  the  warrant, 
and  a  relinquishment  of  the  one  hundred  and  seven  acres.  I  think 
that  the  plaintiffs  have  no  right  to  any  part  of  this  land.  The 
court  below  were  right,  also,  in  charging  against  the  plaintiffs  on 
this  branch  of  their  claim. 

All  that  was  said  by  the  court  below  to  the  jury,  in.  respect  to 
the  Statute  of  Limitations  being  a  bar  to  the  plaintiff's  recovery 
was  unnecessary,  for  it  apart,  they  showed  no  such  title  as  could 
enable  them  to  recover  any  part  of  the  land  claimed  by  them. 

Judgment  affirmed. 

Referred  to,  2  W.  396. 
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Klinginsmith  against  Nole. 

It  is  not  essential  to  the  right  of  appeal  from  the  judgment  of  a  justice 
of  the  peace,  that  the  claim  of  the  party  should  be  set  out  on  the  docket ;  it 
sufficiently  appears  if  it  be  made  out  in  writing  and  presented  to  the  justice 
upon  the  trial  before  him. 

ERROR  to  the  Common  Pleas  of  Westmoreland  county. 

This  sjuit  was  commenced  by  the  plaintiff  in  error  before  a  jus- 
tice of  the  peace,  who  entered  the  same  on  his  docket  in  the  fol- 
lowing words,  "  summons  debt  not  exceeding  one  hundred  dollars ; 
on  account  of  the  defendant's  building  a  grist-mill  for  the  plaintiff." 
There  was  no  other  or  further  entry  made  by  the  justice  on  his 
docket  of  the  claim  of  the  plaintiff,  and  no  entry  whatever  of  what 
the  defendant  claimed  to  set-off  against  the  plaintiff.  It  merely 
appeared  further  that  the  justice  upon  the  trial  gave  a  judgment 
against  the  defendant  in  favor  of  the  plaintiff  for  ninety-eight  cents 
with  costs  of  suit.  From  this  judgment  the  defendant  appealed  to 
the  next  Court  of  Common  Pleas,  which  was  to  be  held  in  Novem- 
ber 1830.  The  plaintiff  at  this  term  of  the  court  obtained  a  fule 
on  the  defendant,  to  show  cause  why  the  appeal  should  not  be 
quashed;  and  the  defendant  obtained  a  rule  upon  the  justice  to 
return  the  accounts  and  evidence  in  the  case.  Under  this  last 
rule  the  justice  returned  an  account  made  out  by  the  defendant, 
which  he  produced  before  the  justice  on  the  trial  of  the  cause 
against  the  plaintiff,  for  work,  labor  and  services,  amounting  to  up- 
wards of  ninety  dollars,  which  he  alleged  was  owing  to  him,  and 
claimed  to  have  a  judgment  against  the  plaintiff  for  the  same.  The 
justice  also  returned  an  account  which  the  plaintiff  had  made  out 
and  exhibited  on  the  trial  before  him  against  the  defendant.  The 
court  below,  after  hearing  the  parties,  discharged  the  rule  to  show 
cause  why  the  appeal  should  not  be  quashed. 

The  cause  was  afterwards  tried  by  arbitrators  appointed  under 
the  compulsory  arbitration  law,  and  an  award  was  given  by  the 
arbitrators  in  favor  of  the  defendant  for  twenty  dollars,  fourteen 
cents  and  the  costs  of  suit. 

The  plaintiff  in  error  alleged,  that  the  court  below  erred  in  dis- 
charging the  rule  which  had  been  obtained  by  him  for  quashing  the 
appeal. 

The  question  which  arises  here  is,  whether  the  defendant  was 
entitled  to  an  appeal  according  to  the  true  construction  of  the  Act 
of  the  20th  March  1810. 

J.  Findlay,  for  plaintiff  in  error,  referred  to  the  3d  sect,  of  the 
Act  of  20th  of  March  1810,  Purd.  Dig.  451 ;  Stewart  v.  Keemle, 
4  S.  &  R.  72 ;  Stoy  v.  Yost,  12  Id.  485. 

Nickok,  for  defendant  in  error,  cited  Cochrane  v.  Parker,  6 
S.  &  R.  549. 
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The  opinion,  of  the  court  was  delivered  by 

KENNEDY,  J. — The  third  section  of  the  Act  of  20th  of  March 
1810  provides,  that  u  if  the  parties  appear  before  the  justice,  either 
in  person  or  by  agents,  the  justice  shall  proceed  to  hear  their  proofs 
and  allegations,  and  if  the  demand  shall  not  exceed  five  dollars  and 
thirty-th'ree  cents,  shall  give  judgment,  as  to  right  and  justice  may 
belong,  which  judgment  shall  be  final,  but  if  the  demand  or  sum 
in  controversy  shall  be  more  than  that  sum  and  shall  not  exceed 
one  hundred  dollars,  and  either  party  shall  refuse  to  submit  the  de- 
termination of  the  case  to  the  justice,  he  shall  in  that  case  request 
them  to  choose  referees,"  &c.  And  the  fourth  section  proceeds 
further  to  declare  that,  "  if  either  party  or  their  agents  shall  refuse 
to  refer,  the  justice  may  proceed  to  hear  and  examine  their  proofs 
and  allegations,  and  thereupon  give  judgment  publicly,  as  to  him 
of  right  may  appear  to  belong,  either  party  having  the  right  to  ap- 
peal within  twenty  days  after  judgment  being  given  either  by  the 
justice  alone,  or  on  award  of  refereee,  when  such  sum  shall  exceed 
the  sum  of  twenty  dollars."  The  fourth  section  also  enacts  "that 
a  defendant  who  shall  neglect  or  refuse  in  any  case  to  set-off  his 
demand,  whether  founded  upon  bond,  note,  penal  or  single  bill, 
writing  obligatory,  book-account,  or  damages  in  assumption  against 
a  plaintiff,  which  shall  not  exceed  the  sum  of  one  hundred  dollars, 
before  a  justice  of  the  peace,  shall  be,  and  is  thereby,  for  ever 
barred  from  recovering  against  the  party  plaintiff,  by  any  after 
suit."  It  is  clear  from  the  words  of  the  third  section  that  it  is  the 
amount  of  the  demand  and  not  the  amount  of  the  judgment  given 
by  the  justice  which  regulates  the  right  of  appeal  to  the  Court  of 
Common  Pleas.  Nor  is  it  confined  to  the  amount  of  the  plaintiff's 
demand ;  for  I  consider  that  upon  a  fair  construction  of  the  act 
the  word  "demand"  or  at  least  the  expression  "sum  in  contro- 
versy" will  refer  to  and  embrace  the  demand  which  the  defend- 
ant may  offer  to  set-off,  or  claim  a  judgment  for,  against  the  plain- 
tiff. This  construction  seems  necessary  not  only  to  do  equal  justice 
between  the  plaintiff  and  defendant,  and  to  place  the  defendant 
upon  an  equal  footing  with  the  plaintiff,  but  to  preserve  to  him 
the  right  of  trial  by  jury  inviolate  as  before  the  adoption  of  our 
present  state  constitution.  By  the  seventh  section  of  the  act  it  is 
expressly 'declared  that  if  the  defendant  shall  in  '•'•any  case"  no 
matter  what  the  amount  of  the  plaintiff's  claim  may  be,  whether 
above  or  below  five  dollars  and  thirty-three  cents,  neglect  to  set-off 
his  demand,  if  it  do  not  exceed  one  hundred  dollars,  he  shall  ever 
afterwards  be  debarred  from  recovering  the  same  of  the  plaintiff. 
This  provision  of  the  act  compels  the  defendant  to  set-off  or  bring 
forward  on  such  claim  against  the  plaintiff  if  he  has  it,  or  otherwise 
forfeit  all  right  to  demand  or  sue  for  it  afterwards,  which  could 
never  have  been  intended  by  the  legislature,  without  giving  to  the 
defendant  ultimately,  by  appeal,  the  benefit  of  a  jury  trial,  in 
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deciding  upon  the  claim,  where  it  shall  exceed  five  dollars  and  thirty- 
three  cents,  and  the  justice  shall  have  decided  against  him. 

It  has,  however,  been  contended  in  this  case,  by  the  counsel  for 
the  plaintiff  in  error,  that  the  defendant  ought,  at  all  events,  in 
ord«r  to  have  entitled  himself  to  an  appeal  from  the  decision  of  the 
justice,  to  have  had  the  amo.unt  of  his  claim  entered  upon  the  jus- 
tice's docket.  The  Act  of  Assembly  certainly  does  not  require 
this.  Besides,  it  seems  to  me  that  the  defendant  can  have  nothing 
entered  upon  the  justice's  docket  but  what  the  justice  shall  please 
to  put  there,  and  that  it  would  be  too  severe  to  deprive  a  party  of 
his  right  on  account  of  the  omission  of  the  justice.  Because  in  this 
case  it  appears  from  the  return  of  the  justice  to  the  rule  taken  upon 
him  in  the  court  belaw,  to  return  the  accounts  and  evidence  in  the 
case,  that  the  defendant  had  made  a  statement  in  writing  of  the 
amount  of  his  claim  against  the  plaintiff,  detailing  the  items  of  it, 
and  showing  what  each  was  for;  and  had  presented  it  to  the  justice 
before  trial,  and  left  it  with  him.  This  was  certainly  as  much  as 
he  could  do.  If  it  ought  to  have  been  noted  or  entered  in  any  way 
on  the  justice's  docket,  it  was  the  duty  of  the  justice  to  have  done 
so,  and  his  omission  ought  not  to  prejudice  the  defendant  in  his 
right  to  an  appeal.  Indeed  it  is  expressly  provided  for,  towards 
the  close  of  the  fourth  section  of  the  act,  that  "wo  deficiency  of 
form  or  substance  in  the  record  or  proceedings  returned,  nor  any 
mistake  in  the  form  or  name  of  the  action,  shall  prejudice  either 
party  in  the  court  to  which  the  appeal  shall  be  made."  Neither  do 
I  see  any  good  reason  why  a  statement  made  out  in  writing  by  a 
party,  containing  not  only  the  amount  of  his  claim,  but  also  the 
nature  of  it,  and  given  as  such  to  the  justice  before  trial,  as  was 
done  in  this  case,  and  at  the  time  of  trial,  and  left  with  him,  should 
not  be  equivalent  to  an  entry  of  the  amount  of  his  claim  by  the 
justice  on  his  docket.  The  statement  thus  reduced  to  writing  by 
the  party  and  left  with  the  justice,  can  be  certified  and  returned 
with  the  appeal  to  the  court  by  him,  and  will  be  at  least  as  likely 
to  be  free  from  mistake  as  if  he  had  entered  it  on  his  docket  merely 
from  the  mouth  of  the  party.  Certainly  of  what  was  the  amount 
of  the  party's  demand  before  the  justice  on  trial,  is  the  object  sought 
after ;  and  the  mode  adopted  by  the  Common  Pleas  in  this  case  to 
attain  this  end,  as  well  as  the  evidence  furnished  by  the  justice  of 
the  amount  of  the  defendant's  demand,  which  greatly  exceeded  five 
dollars  and  thirty-three  cents,  is  quite  satisfactory,  and  in  the  opin- 
ion of  a  majority  of  this  court  entitled  him  to  his  appeal. 

Judgment  affirmed. 

Ross,  J.,  dissented. 

Referred  toy  1  C.  342. 
Distinguished,  1  Barr  43. 
Followed,  2  W.  304,  305;  1J.  411. 
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Commissioners  against  McCalmont. 

In  an  action  of  debt  upon  a  bond  conditioned  for  the  payment  of  money, 
upon  which  there  was  an  endorsement  referring;  to  an  agreement  between  the 
parties  to  it,  it  is  competent  for  the  defendant  to  give  parol  evidence  of  what 
that  agreement  was,  in  order  to  show  that  it  was  the  understanding  that  the 
bond  on  which  the  suit  was  brought  was  not  to  be  paid. 

That  the  defendants  derived  a  pecuniary  benefit  from  the  arrangement, 
is  no  reason  why  they  should  be  estopped  from  giving  in  evidence  what  the 
arrangement  was. 

The  commissioners  of  a  county,  having  made  an  arrangement  with  certain 
individuals  to  purchase  a  number  of  tracts  of  unseated  lands  for  them,  which 
were  being  sold  by  the  treasurer  for  taxes,  and  for  the  purchase-money  of 
which  the  purchasers  gave  a  bond  to  the  commissioners,  upon  which  there 
was  an  endorsement  referring  to  an  agreement  between  the  parties,  it  was 
held  that  it  was  not  such  an  illegal  transaction  as  that  the  obligors  in  the 
bond  should  not  be  permitted  to  give  parol  evidence  of  what  the  agreement 
was,  in  order  to  show  that  they  were  but  trustees  for  the  county. 

WRIT  of  error  to  Venango  county. 

This  was  an  action  of  debt,  brought  by  Abraham  Selders  and 
others,  Commissioners  of  Venango  county,  for  the  use  of  Warren 
county,  against  Alexander  McCalmont,  Thomas  Huling  and  Wil- 
liam Moore.  The  action  was  founded  on  a  bond,  given  by  the  de- 
fendants in  error  to  Abraham  Selders  and  others,  commissioners 
of  Venango  county,  on  the  17th  day  of  February  1819,  in  the  sum 
of  five  thousand  dollars,  conditioned  for  the  payment  of  two  thou- 
sand six  hundred  arid  forty-two  dollars  and  eighty-seven  cents  to 
the  said  commissioners,  or  their  successors  in  office;  one-half  thereof 
in  six  months  and  the  remaining  half  in  twelve,  from  that  date.  A 
warrant  of  attorney  to  confess  judgment  was  added  to  the  bond,  and 
in  pursuance  of  it  a  judgment  was  entered  up  in  the  Common  Pleas 
of  Venango  county,  of  February  Term  1820,  which  was  opened  by 
agreement  of  the  parties  at  April  Term  1830  ;  the  plea  of  payment, 
with  leave,  &c.,  put  in  by  the  defendants,  upon  which  issue  was 
taken  by  the  plaintiffs. 

The  cause  was  tried  at  June  Term  1830  ;  the  bond  was  first 
given  in  evidence,  and  upon  it  were  the  following  endorsements, 
signed  by  the  plaintiifs,  the  commissioners  of  Venango  county,  and 
sealed  with  their  official  seal  at  the  time  of  giving  the  bond : 

"  We,  the  undersigned,  commissioners  of  Venango  county,  do 
hereby  acknowledge  that  the  within  bond  is  given  by  A.  McCal- 
mont, Thomas  Huling  and  William  Moore,  for  the  payment  of  the 
taxes  and  costs  due  on  two  hundred  and  seventy-five  tracts  of  land, 
situate  in  the  counties  of  Venango  and  Warren,  sold  to  A.  Mc- 
Calmont and  Thomas  Huling,  by  order  of  the  said  commis- 
sioners, by  John  McCalmont,  Jr.,  Esquire,  treasurer  of  said 
counties,  on  the  twenty-third  day  of  December  1818,  in  pursu- 
ance of  an  agreement  between  the  parties  to  these  presents.  And 
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we,  the  said  commissioners,  do  agree,  for  ourselves  and  our  succes- 
sors in  office,  to  and  with  the  said  A.  McCalmont,  Thomas  Huling 
and  William  Moore,  that  the  within 'bond  shall  be  a  lien  only  on 
the  said  two  hundred  and  seventy-five  tracts  of  land  purchased  by 
the  said  A.  McCalmont,  Thomas  Huling  and  William  Moore.  And 
we  do  further  agree,  that  any  of  the  said  tracts  that  may  or  shall  be 
redeemed,  agreeably  to  law,  shall  be  released  from  said  lien,  and 
that  the  said  lien  shall  only  extend  to  those  of  the  said  lands,  that 
shall  not  be  redeemed  as  aforesaid." 

"To  the  Treasurer  of  Venango  County : 

SIR  : — You  are  hereby  required  and  directed  to  receive  the  fore- 
going bond,  and  to  credit  John  McCalmont,  Jr.,  late  treasurer,  with 
part  thereof;  to  wit:  two  thousand  three  hundred  and  sixty-seven 
dollars  and  eighty-seven  cents,  on  account  of  any  balance  that  may 
be  due  from  him  as  late  treasurer,  and  to  receipt  to  him  for 
that  sum.  You  are  also  directed  to  pay  to  Alelander  McCalmont, 
Esquire,  prothonotary  of  Venango  county,  two  hundred  and  sev- 
enty-five dollars  out  of  the  amount  of  said  bond,  when  received  by 
you,  being  his  fees  for  entering  the  acknowledgments  of  the  deeds 
of  lands  sold  to  Huling  and  McCalmont,  for  which  the  foregoing 
bond  is  taken,  and  which  is  included  therein.  Given  under  our 
hands  and  seal  of  office,  17th  February  1819." 

These  endorsements  upon  the  bond  were  also  read  in  evidence  10 
the  court  and  jury. 

The  defendants  then,  on  their  part,  gave  in  evidence  the  book  of 
the  treasurer,  containing  an  account  of  the  sales  of  the  two  hundred 
and  seventy-five  tracts  of  land,  showing  the  sale  of  them  to  McCal- 
mont and  Huling,  two  of  the  defendants;  and  that  a  number  of 
them  were  subsequently  redeemed  by  the  owners  thereof,  and 
the  redemption- money  upon  them  paid  to  the  treasurer  of  the 
county. 

It  was  then  admitted  that  the  redemption-money  so  paid  in, 
remained  in  the  treasury  of  the  county  for  the  use  of  the  county,  to 
be  credited  on  the  bond  in  suit ;  except  so  much  as  was  paid  out  by 
the  treasurer  to  the  prothonotary  for  his  fees,  as  mentioned  in  one 
of  the  endorsements  on  the  bond,  and  the  twenty-five  per  cent,  paid 
to  the  purchasers.  The  reports  of  the  auditors  for  the  years  1819 
and  1820  were  given  in  evidence,  where  the  county  is  charged  with 
the  amount  of  the  money  for  which  the  bond  was  taken,  and  cred- 
ited by  the  bond  of  the  defendants,  according  to  the  order  of  the 
commissioners  endorsed  thereon.  In  the  report  of  the  auditors  for 
1820,  the  county  treasurer  is  charged  with  six  hundred  and  thirty- 
one  dollars  and  eighty-one  cents,  received  on  account  of  the  lands 
redeemed ;  and  credited  with  the  two  hundred  and  seventy-three 
dollars,  fees  paid  the  prothonotary. 
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The  defendants  then  offered  to  prove  by  Robert  Mitchell,  one  of 
the  obligees  and  county  commissioners  named  in  the  bond,  that  the 
purchase  of  the  two  hundred  and  seventy-five  tracts  of  land  was 
made  by  the  defendants,  for  the  use  of  the  county ;  that  the  bond 
was  given  for  the  amount  of  the  taxes  assessed,  and  the  costs 
accrued  on  these  lands.  That  by  the  agreement  between  the  com- 
missioners and  the  defendants,  the  lands  so  purchased  were  alone  to 
be  bound  for  the  payment  of  the  bond.  That  upon  the  redemption 
of  any  of  the  lands,  the  money  was  to  be  left  in  the  treasury  and 
credited  on  the  bond ;  and  any  tracts  nx>t  redeemed  were  to  be  sold, 
without  the  expense  of  an  inquisition.  That  the  defendants  were 
in  no  event  to  be  personally  responsible  for  any  part  of  the  amount 
of  the  bond.  That  the  lands  were  purchased  by  the  defendants  for 
the  use  of  the  county,  at  the  request  of  the  commissioners  of  the 
county;  because  they  believed  that  they  would  be- sooner  redeemed, 
than  if  purchased  in  by  the  commissioners  themselves,  agreeably  to 
law.  To  the  admission  of  this  testimony  the  plaintiff's  counsel  ob- 
jected, and  the  court  below  overruled  the  objection,  and  sealed  a  bill 
of  exception  taken  by  the  plaintiff's  counsel  thereto,  which  is  assigned 
for  the  first  error. 

The  defendants,  after  Robert  Mitchell  was  sworn  and  gave  his 
testimony,  offered  the  testimony  of  Abraham  Selders,  another  of 
the  obligees,  and  one  of  the  county  commissioners  named  in  the 
bond,  to  the  same  effect  for  which  the  testimony  of  Mitchell  was 
given,  and  also  to  show,  that  immediately  before  and  at  the  time  of 
making  the  assignment  of  the  bond  to  the  commissioners  of  Warren 
county,  for  whose  use  this  suit  was  prosecuted,  the  commissioners 
of  Venango  county  related  and  explained  fully  and  truly  to  the 
commissioners  of  Warren  county,  the  agreement  under  which  the 
lands  were  purchased  by  the  defendants,  and  the  terms  and  condi- 
tions upon  which,  under  that  agreement',  the  bond  was  given,  to  the 
same  extent  that  the  defendants  offered  to  make  proof  of  to  the  court 
and  jury  ;  and  that  the  commissioners  agreed  to,  and  did  accept  the 
assignment  of  the  bond,  subject  to  the  agreement  under  which  it 
was  given,  and  with  full  knowledge  of  it;  to  which  the  plaintiff's 
counsel  in  like  manner  objected,  and  the  court  overruling  the  ob- 
jection, sealed  a  second  bill  of  exception  taken  by  them,  which  is 
assigned  for  the  second  error. 

The  testimony  of  John  McCalmont,  which  was  offered  by  the  de- 
fendants, in  the  next  place,  to  prove  further  the  nature  and  terms 
of  the  contract,  under  which  the  defendants  purchased  the  land,  and 
afterwards  gave  their  bond,  was  also  objected  to,  but  admitted  by 
the  court,  and  a  third  bill  of  exception  taken,  which  is  the  ground 
of  the  third' and  last  error. 

G-albraith,  for  plaintiff  in  error,  contended,  that  the  evidence 
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was  inadmissible,  and  went  directly  to  contradict  the  writing  in  a 
material  and  vital  part. 

1st.  It  was  inadmissible,  even  if  the  transaction  were  with  indi- 
viduals treating  for  themselves,  in  their  own  rights  :  2  Yeates  370 ; 
6  Binn.  489 ;  10  S.  &  R.  339 ;  16  Id.  98 ;  1  Rawle  108.  Parol 
testimony  can  only  be  received  against  a  writing  in  cases  of  latent 
ambiguity — to  show  a  fraud  or  plain  mistake  in  omitting  a  clause 
intended  to  have  been  inserted.  In  Norris  Peake  178,  the  doctrine 
is  fully  explained  and  the  distinction  taken,  between  a  latent  and  a 
patent  ambiguity ;  and  so  in  page  194.  In  1  Phil.  Ev.  481,  the 
doctrine  is  full}'  laid  down,  that  at  law,  there  could  be  no  question; 
and  the  rule  is  the  same  in  equity,  page  501 ;  1  Johns.  Chan.  425. 
A  mortgage  given  on  a  number  of  lots,  it  was  decided  could  not  be 
varied  or  affected  by  proof  of  a  parol  agreement  that  the  lien  was 
to  be  in  a  ratable  proportion  to  the  value  of  each :  5  S.  &  R.  363, 
and  10  Id.  290,  were  cases  of  fraud,  and  the  last  was  in  favor  of  a 
surety.  16  S.  &  R.  345,  was  a  case  of  latent  ambiguity  and 
failure  of  consideration.  In  1  Bay  461,  it  was  decided  that  parol 
testimony  was  inadmissible  to  show  that  to  be  in  trust,  which  in 
the  deed  was  absolute.  . 

In  the  second  place,  the  transaction  here  was  with  agents  and 
mere  trustees,  and  the  defendants  were  bound  to  know  the  extent 
of  their  authority  ;  and  would  be  the  more  likely  to  reduce  their 
agreement  to  writing,  and  therefore,  the  objection  to  the  admission 
of  the  evidence  was  strengthened:  Paley  on  Agency  4,  5;  11  S. 
&  R.  377. 

But  in  the  third  place,  the  defendants  were  treating  with  public 
officers ;  the  transaction  was  clothed  with  an  official  sanction,  and 
therefore,  the  objection  to  impugning  it  by  parol  still  stronger: 
3  S.  &  R.  604:  1  Binn.  470;  9  S.  &  R.  260;  3  Yeates  17;  13 
S.  &  R,  60 ;  9  Id.  156 ;  4  Id.  134. 

In  the  fourth  place,  the  transaction,  as  attempted  to  be  proved 
by  the  defendants,  would  be  fraudulent,  and  they  being  parties  to 
it,  cannot  impeach  it.  It  would  be  a  fraud  upon  the  owners  of  the 
unseated  lands  sold,  compelling  them  to  pay  one  dollar  for  the 
acknowledgment  of  each  deed  and  twenty-five  per  cent,  on  that  and 
other  costs  and  taxes,  and  limit  materially  the  right  of  redemption. 
It  would  be  a  fraud  also  upon  the  county,  taking  from  it  the  six 
per  cent,  per  annum  on  the  taxes  and  costs  and  accruing  taxes, 
and  the  ultimate  interest  in  the  land  in  case  of  no  redemption  by 
the  owners :  5  Binn.  109 ;  2  S.  &  R.  448 ;  13  Id.  224 ;  Purd. 
Dig.  865 ;  sections  4,  5,  and  6  of  the  Act  of  1815. 

Lastly,  I  contend  that  the  defendants  in  this  case  were  estopped 
from  showing  the  trust  alleged.  They  had  received  the  benefit  as 
individual  purchasers.  They  had  accepted  and  received  the  two 
hundred  and  seventy-five  dollars  for  the  acknowledgment  of  the 
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deeds,  and  the  twenty-five  per  cent,  on  the  redemption,  so  far  as 
the  land  had  been  redeemed,  in  the  character  of  purchasers  as 
„  individuals,  which  they  could  not  have  received  in  any  other  char- 
acter ;  and  the  law  will  not  permit  them,  when  the  balance  of  the 
money  due  on  their  land  is  claimed  from  them  in  that  character,  to 
turn  round  and  say  that  they  were  not  purchasers  as  individuals, 
but  merely  as  trustees  for  the  county :  11  S.  &  R.  422 ;  17  Id. 
364 ;  1  Rawle  163. 

Pearson  and  J.  Banks,  for  defendant  in  error,  whom  the  court 
declined  to  hear. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — Each  of  the  errors  assigned  in  this  case  presents 
the  same  question  ;  and  will  therefore,  be  considered  together  as 
but  one. 

It  is  contended  by  the  counsel  for  the  plaintiff,  that  the  testimony 
ought  not  to  have  been  admitted;  because  it  went  to  alter,  change 
the  nature  of,  and  contradict  the  bond  upon  which  the  plaintiffs 
found  their  claim;  that  no  parol  evidence  ought  to  have  been 
received  of  this  character.  To  judge  fairly  of  this  matter,  it  is 
necessary  to  look  at  the  endorsements  upon  the  bond,  as  well  as  the 
face  of  the  bond  itself.  These  endorsements  having  been  made  at 
the  same  time  with  the  bond,  between  the  same  parties,  and  under 
the  same  assignment,  are  to  be  considered  as  parts  of  the  bond,  and 
all  parts  of  the  same  transaction ;  and  further,  any  agreement 
previously  entered  into  between  the  parties,  and  therein  referred  to, 
must  also  be  considered  as  part  of  the  same  transaction ;  whether 
reduced  to  writing  or  not.  If  this  were  not  to  be  the  case,  it  would 
deprive  one  of  the  parties  of  the  benefit  of  an  agreement  entered 
into  and  well  understood  by  both  ;  which  in  effect  would  be  a  fraud 
that  the  law  will  not  sanction.  The  first  endorsement  on  the  bond 
states  that  the  bond  was  given  for  the  taxes  and  costs  which  had  been 
assessed  and  had  accrued  upon  two  hundred  and  seventy-five  tracts 
of  land  lying  in  Venango  and  Warren  counties,  which  had  been  sold 
on  account  of  these  taxes,  and  costs,  to  two  of  the  defendants  on 
the  23d  day  of  December  1818,  in  pursuance  of  an  agreement  be- 
tween the  parties  to  the  bond  What  this  agreement  was,  in  its 
various  terms  and  conditions,  does  not  appear  in  the  bond  or  either 
of  the  endorsements;  but  it  is  expressly  referred  to.  Why  is  it 
referred  to?  Is  it  not  plainly  for  the  purpose  of  regulating  and 
controlling  the  effect  of  the  bond  ?  The  reference  that  is  thus  made 
in  the  endorsement,  to  the  agreement  made  previously,  between 
the  same  parties,  in  respect  to  the  sale  and  purchase  of  the  lands, 
is  equivalent  to  a  written  agreement  between  them,  that  that 
previous  agreement,  relating  to  the  purchase  of  the  lands  should  be 
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considered  and  made  part  of  the  bond  itself;  for  the  purpose  of 
directing  and  restricting  its  operation  and  limiting  the  liability  of 
the  defendants  under  it.  If  such  a  clause  had  been  formally  in- 
troduced, and  set  out  in  as  many  words  as  I  have  here  repeated  it, 
who  could  doubt  for  a  moment,  but  that  parol  testimony  ought  to  be 
received,  to  prove  what  the  agreement  relating  to  the  purchase  of 
the  lands  was ;  when  it  appeared  that  the  agreement  itself  was  a 
parol  one  ?  Why  is  it  that  parol  evidence  shall  not  be  received  to 
alter,  add  to,  diminish,  vary  or  contradict  a  written  agreement?  Is 
it  not  for  this  reason,  that  where  parties  to  an  agreement  have  had 
it  committed  to  writing,  it  must  be  presumed  that  it  was  done  for 
the  greater  certainty,  as  well  in  showing  what  the  agreement  was, 
as  in  preserving  the  evidence  of  it,  and  that  these  objects  can  only 
be  attained  by  putting  fully  and  explicitly  into  the  writing  every- 
thing that  was  agreed  on  ?  This  I  consider  the  foundation  of  the 
rule  that  excludes  parol  evidence  in  such  cases.  But  if  it  appear 
in  the  written  agreement  itself,  that  all  and  everything  which  has 
been  agreed  on  between  the  parties,  was  not  put  into  it :  and  that 
instead  of  inserting  it,  a  reference  is  made  to  it,  as  in  this  case, 
then  the  reason  of  the  rule  does  not  exist ;  and  of  course  it  ought 
not  to  be  applied. 

Again  it  was  argued,  that  if  the  parol  evidence  objected  to, 
might  have  been  admitted  against  Venango  county,  it  was  incom- 
petent as  against  Warren  county,  which  is  the  real  plaintiff  and 
party  now  interested.  I  can  perceive  no  reason  for  this  distinction. 
It  is  a  principle  too  well  established  in  this  state  to  admit  of  any 
doubt,  that  the  assignee  of  a  bond  takes  it  subject  to  every  equity 
and  objection  which  the  obligor  or  obligors  may  be  able  to  make 
against  the  payment  of  it.  But  in  this  case,  if  the  commissioners 
of  Warren  county  did  not  know  before  taking  the  assignment  of 
the  bond,  everything  that  has  been  made  known  to  them  since,  it 
was  exclusively  their  own  fault  and  negligence;  because  the 
endorsement  on  the  bond  was  sufficient  to  inform,  them,  that  there 
was  an  agreement  between  the  parties  to  it,  that  might  have  a  very 
important  bearing  in  regard  to  the  payment  of  it.  This  however 
is  not  all ;  for  part  of  the  evidence  objected  to  and  admitted  went 
to  show  most  clearly,  that  they  had  full  information  of  all  the  cir- 
cumstances and  agreements  between  the  parties  to  the  bond,  before 
they  took  the  assignment  of  it ;  and  expressly  agreed  to  take  it 
subject  thereto. 

In  the  last  place,  it  has  been  said,  that  the  defendants  ought  to 
be  estopped  from  setting  up  the  defence,  to  establish  which,  the 
parol  evidence  was  offered :  because  that  they,  since  the  giving  of 
the  bond,  have  claimed  and  received  the  twenty-five  per  cent,  paid 
in  upon  the  amount  of  the  sales  of  those  tracts  by  the  owners,  in 
redeeming  them.  That  in  doing  this,  they  have  disclaimed  being 
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purchasers  of  the  lands  for  the  use  of  the  county,  and  have  thereby 
taken  and  assumed  upon  themselves  the  character  of  purchasers, 
for  their  own  use  and  benefit.  Admit  that  this  ought  to  be  the 
effect  of  their  receiving  the  twenty-five  per  cent.,  still  it  would  not 
have  been  a  good  ground  for  rejecting  the  parol  -evidence,  the 
admission  of  which  is  complained  of  as  -error.  The  counsel  for 
the  plaintiff  below,  in  order  to  have  availed  himself  of  this  ground 
of  defence,  ought,  after  the  admission  of  the  evidence,  to  have 
requested  the  court  to  charge  the  jury,  that  if  they  believed  the 
facts  to  be  so,  as  the  plaintiff  in  this  particular  alleged  they  were, 
that  then  they  ought  to  find  a  verdict  generally  in  favor  of  the 
plaintiffs,  for  the  balance  due  on  the  bond.  If,  however,  it  was  a 
part  of  the  original  agreement,  that  the  defendants  were  to  have 
this  twenty-five  per  cent.,  I  do  not  see  how  their  demanding  and 
receiving  it  could  have  any  such  effect  as  is  contended  for.  If  they 
had  no  right  to  claim  it  by  their  agreement,  the  commissioners  ought 
not  to  have  permitted  them  to  receive  it,  or  to  get  a  credit  for  it. 
If  nothing  was  said  about  it  in  the  agreement,  I  would  not  suppose 
that  they  had  any  right  to  it ;  because  they  stood  in  the  character 
of  trustees  for  the  county,  and  had  no  right  to  claim  anything 
beyond  what  was  expressly  provided  by  the  terms  of  the  agreement. 
But  as  it  is  said  to  have  been  allowed  them  without  objection,  it  may 
therefore  be  presumed  that  they  were  entitled  to  it  by  their  agree- 
ment. 

Another  ground  taken  by  the  counsel,  why  the  testimony  ought 
not  to  have  been  taken,  was,  if  I  understood  it  correctly,  that  it 
went  to  establish  as  a  defence,  a  transaction  which  was  repugnant 
to  the  spirit  and  provisions  of  the  Acts  of  Assembly  authorizing  the 
sale  of  unseated  lands  for  the  payment  of  taxes  ;  that  by  these  acts 
the  owners  of  such  lands,  in  case  any  other  than  the  county  becomes 
the  purchaser  or  purchasers  of  them  (and  the  county  is  only  per- 
mitted to  buy  in  cases  where  the  land  is  not  bid  up  to  the  amount 
of  taxes  and  costs  upon  it),  the  owners  are  allowed  only  two  years 
to  redeem  in,  and  must,  if  they  do  redeem,  pay  twenty-five  per 
cent,  upon  the  amount  for  which  the  land  was  sold ;  but  where  the 
county,  for  want  of  buyers,  is  compelled  to  purchase,  the  owners 
are  allowed  five  years  to  redeem  in,  by  paying  the  amount  of  taxes 
and  costs  with  six  per  cent,  interest  thereon  ;  that  the  assignment 
was  a  fraud  upon  the  owners  of  these  unseated  lands,  and  intended 
to  deprive  them  of  the  benefit  of  the  five  years  to  redeem  in,  and 
to  compel  them  to  pay  twenty-five  per  cent,  upon  the  amount  of 
the  sales,  which  was  more  than  the  amount  the  taxes  and  costs 
would  have  been,  although  the  county  was  in  reality,  as  the  defend- 
ants allege,  the  purchaser  of  the  lands.  I  do  not  -see  any  reason 
for  rejecting  the  evidence,  because  it  proved  that  the  bond  was 
given  under  an  agreement  entered  into  between  the  defendants  and 
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the  obligees  in  contravention  to  these  Acts  of  Assembly.  The  only 
effect  which  this  could  have,  if  any  at  all,  would  have  been  to  have 
avoided  the  bond  as  well  as  the  agreement  and  arrangement  under 
which  it  was  given.  This,  however,  would  defeat  the  plaintiffs 
entirely ;  but  it  is  not  claimed  by  the  defendants. 

Judgment  affirmed. 

Referred  to,  7  C.  260. 


Stockton  against  Wilson. 

An  executor  de  son  tort  is  liable  to  the  action  of  the  lawful  executor  or 
administrator,  or  to  that  of  a  creditor. 

If  there  be  a  lawful  executor,  he  and  an  executor  de  son  tort  may  be  joined 
in  an  action,  by  a  creditor,  or  sued  severally. 

An  executor  de  son  tort  may  be  sued  and  treated  by  the  creditor  as  if  he 
were  the  rightful  executor,  and  he  should  be  thus  styled  in  the  writ  and 
thus  declared  against. 

An  executor  de  son  tort  may  protect  himself  as  the  rightful  executor,  by  a 
proper  plea ;  when  he  will  be  answerable  only  to  those  who  are  entitled  to 
the  assets,  and  to  the  extent  only  as  they  have  come  to  his  hands. 

An  assignment  of  personal  property,  which  is  tainted  with  either  moral  or 
legal  fraud,  does  not  pass  the  property,  but  it  remains  in  the  debtor.  Thus 
if  A.  receives  goods  from  B.,  for  the  purpose  of  defrauding  creditors,  and  B. 
afterwards  dies,  A.  may  be  charged  in  an  action  as  executor  de  son  tort  of 
B.  by  any  one  of  his  creditors,  to  the  amount  of  the  value  of  the  goods,  or 
his  pro  rata  share  of  them. 

ERROR  to  the  Common  Pleas  of  Fayette  county. 

To  June  term  1824,  Nixon  Wilson  obtained  judgment  against 
James  Shriver  for  $1024,  which  remained  unsatisfied  until  after 
the  death  of  Shriver,  when  the  plaintiff  issued  a  scire  facias  quare 
executio  non  against  Lucius  W.  Stockton,  executor  of  James  Shriver, 
deceased.  The  writ  was  in  the  usual  form.  The  defendant  ap- 
peared and  plead  "  ne  unques  executor:"  the  plaintiff  replied  "  that 
the  defendant,  after  the  death  of  James  Shriver,  intermeddled  with 
and  administered  the  goods  of  the  deceased,  and  thereby  became 
executor  de  son  tort."  There  was  no  rejoiner  to  this  replication, 
but  "  issue  and  rule  for  trial"  was  entered  on  the  docket.  Verdict 
for  plaintiff  for  $330. 

In  answer  to  several  points  put  by  defendant's  counsel,  the  court 
below,  (Baird,  president,)  instructed  the  jury: 

1.  "That  if  they  believe  that  the  defendant  took  and  used  as  his 
own,  any  property  of  James  Shriver,  after  his  death,  he  may  be 
liable,  and  is  chargeable  as  executor  in  his  own  wrong ;  we  cannot 
think,  however,  that  in  this  country,  he  must  be  charged  to  the 
amount  of  the  whole  debt.  The  presumption  should  be  against 
him,  as  to  the  extent  and  value  of  the  property ;  but  to  say  that  a 
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man  who,  perhaps,  inadvertently,  takes  possession  of  goods  of  a 
deceased  person,  to  the  value  of  ten  dollars,  shall  be  liable  for  a  debt 
of  ten  thousand  dollars,  is  to  my  mind  too  monstrous  to  be  main- 
tained. He  ought  to  be  responsible  fully  to  the  value  of  what  came 
to  his  hands,  and  no  more." 

2.  "That  if  the  defendant  after  the  death  of  James  Schriver, 
having  so  taken  the  property,  did  deliver  it  over  or  dispose  of  it  to 
others,  who  had  not  administered,  and  who  had  no  legal  authority 
to  demand  or  receive  the  same,  he  may  also  be  chargeable  as  exe- 
cutor in  his  own  wrong." 

3.  "  If  L.  W.  Stockton  had  obtained  the  possession  of  this  pro- 
perty from  Shriver,  in  his  lifetime,  under  colorable  and  fair  pre- 
tence of  title,  although  defective  in  point  of  law,  he  will  not  be 
liable  in  this  action ;  but  if  the  transaction  was  fraudulent,  and  in- 
tended merely  to  cover  the  goods  from  Shriver's  creditors,  it  would 
be  void ;  and  the  defendant  taking  the  property  and  holding  it, 
would  be  liable  as  ah  executor  in  his  own  wrong.     Fraud,  however, 
is  not  to  be  presumed." 

To  this  charge  exception  was  taken,  which  was  here  argued  by 
Austin  and  W.  Wilkins,  for  plaintiff  in  error ;  who  contended, 
that  if  the  goods  came  into  the  possession  of  the  defendant,  during 
the  lifetime  of  Shriver,  and  by  his  consent,  this  action  could  not 
be  maintained.  That  even  if  the  goods  came  to  the  possession  of 
the  defendant  illegally,  that  he  could  not  be  charged  with  them  in 
this  form  of  action ;  and  that  there  could  be  no  recovery  of  them 
but  by  a  rightful  administrator:  Lee  v.  Wright,  1  Rawle  149.  If 
the  goods  do  belong  to  the  estate  of  Shriver,  is  the  plaintiff  in  this 
suit  entitled  to  the  proceeds  of  them,  or  should  thev  go  to  all  the 
creditors  of  equal  degree  pro  rata  ? 

Ttawson,  for  defendant  in  error,  whom  the  court  declined  to  hear. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — An  executor  de  son  tort  is  liable  to  the  action  of  the 
lawful  executor  or  administrator  or.to  that  of  a  creditor.  If  there 
be  a  lawful  executor,  they  may  be  joined  in  an  action  by  a  creditor, 
or  sued  severally.  The  executor  de  son  tort  is  liable  only  to  the 
amount  of  the  assets  which  come  to  his  hand.  In  general  he 
may  be  treated  by  the  creditor,  as  if  he  were  the  rightful  execu- 
tor, and  this  is  the  mode  of  declaring  against  him,  as  well  in  the 
case  of  a  scire  facias  on  a  judgment,  as  in  an  original  action.  If 
he  expose  himself  to  any  inconvenience,  in  consequence  of  inter 
meddling  with  the  estate  of  another,  without  rightful  authority,  he 
has  no  person  to  blame  for  it  but  himself.  He  may,  however,  pro- 
ject himself  as  the  rightful  executor,  by  a  proper  plea,  when  he 
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Avill  be  answerable  only  to  those  who  are  entitled  to  the  assets, 
and  to  the  extent  only  as  they  have  come  to  his  hands :  Toller's 
Law  of  Executors. 

This  is  admitted  to  be  the  law  of  England,  and  no  satisfactory 
reason  has  been  given,  nor  has  any  authority  been  produced,  which 
shows  that  the  law  either  is,  or  ought  to  be,  different  in  Pennsyl- 
vania, It  is  said  that  letters  of  administration  should  be  taken  out 
by  the  creditor  before  suit ;  but  why  should  the  creditor  be  exposed 
to  this  trouble  and  expense,  against  a  person  who  has,  without 
right,  intermeddled  with  the  estate? 

The  case  of  Lee  v.  Wright,  1  Rawle  150,  bears  but  little  analogy  to 
the  present.  In  Lee  v,  Wright  the  court  decided,  that  when  a  person 
dies  intestate,  leaving  a  debt  or  debts  unpaid,  the  children  of  such 
intestate  cannot  maintain  a  suit  for  any  part  of  his  estate,  or  the 
proceeds  thereof,  against  one  having  the  property  of  such  intestate, 
or  holding  it  as  their  trustee ;  but  administration  must  be  taken 
out,  and  the  debts  first  paid.  And  that  if  a  person  intermeddle 
with  the  goods  of  an  intestate,  or  the  proceeds  thereof,  and  act  as 
executor  de  son  tort,  no  administration  being  taken  out,  no  trust 
can  be  raised  in  favor  of  the  children,  as  to  such  property,  or  the 
proceeds  thereof,  or  any  part  of  the  same,  so  as  to  enable  them  to 
sue  for  such  property,  while  the  creditors  of  the  estate  remain  unpaid. 
The  distinction  is  taken  between  a  creditor  and  the  children. 
Justice  Todd,  in  delivering  the  opinion  of  the  court,  says :  That  in 
nineteen  cases  out  of  twenty,  a  creditor  will  very  wisely  prefer  to 
lose  his  debt  rather  than  take  in  hand  to  administer  on  the  estate 
of  a  stranger.  And  as  to  there  being  no  danger  of  mischief  to 
arise  from  want  of  a  legal  administrator,  because  whoever  inter- 
meddles, is  answerable  to  creditors,  as  executor  de  son  tort,  it  may 
be  observed,  that  such  remedy  must  always  be  doubtful  and  con- 
tentious. 

The  court  charged  the  jury,  that  if  Stockton  had  obtained  pos- 
session of  the  property  from  Shriver,  by  delivery  in  his  lifetime, 
under  colorable  and  fair  pretence  of  title,  although  defectire  in  point 
of  law,  he  will  not  be  liable  in  this  action.  But  if  the  transaction 
was  fraudulent,  and  intended  merely  to  cover  the  same  from 
Shriver's  creditors,  it  will  be  void,  and  the  defendant,  taking  the 
property  and  holding  it,  might  be  liable  as  executor  in  his  own 
wrong.  Of  this  the  plaintiff  in  error  complains ;  but  in  this  we 
perceive  no  error.  When  the  assignment  is  tainted  with  either 
moral  or  legal  fraud,  the  property  does  not  pass,  but  remains  in  the 
debtor,  as  was  decided  in  Lecky  v.  McClurg,  ante,  page  83. 
It  still  remains  the  property  of  the  assignor,  which  the  assignee 
has  no  power  to  appropriate  to  his  own  use,  without  subject- 
ing himself  to  the  hazard  of  an  action,  as  executor  in  his  own 
wrong.  The  injury  is  preciselv  the  same  to  the  creditor,  whether 
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the  property  was  delivered  in  the  lifetime  of  the  deceased,  if  done 
fraudulently,  or  was  taken  by  the  defendant,  after  his  death,  nor 
does  it  strike  me,  that  the  defendant  can  better  his  situation,  by 
being  guilty  of  fraud,  in  holding  goods  by  a  conveyance  from  the 
deceased.  The  injury  consists  in  his  appropriating  property  to 
his  own  use,  in  which  he  has  no  title,  or  pretence,  or  colorable 
title.  And  in  this  situation  is  Stockton  placed,  by  the  verdict  of 
the  jury.  He  has  intermeddled  with  property  belonging  to  the 
estate  of  the  deceased ;  and  as  he  would  have  had  to  account  for  it, 
as  part  of  the  assets,  if  he  had  been  rightful  executor,  so  he  renders 
himself  liable  to  suit  as  executor  de  son  tort,  either  by  the  right- 
ful administrator,  or  a  creditor.  The  policy  of  the  several  states 
has  varied  in  regard  to  an  executor  de  son  tort.  In  Pennsylvania, 
as  in  South  Carolina,  he  is  considered  as  a  trespasser,  and  is 
chargeable  as  far  as  assets  come  to  his  hands,  and  is  in  every 
respect  liable  as  an  executor  in  his  own  wrong  at  common  law. 
It  will  be  seen  that  we  diifer  from  the  court  in  Green  v.  Dewit,  1 
Rut.  R.  183,  where  it  was  held,  that  the  intermeddling  with  goods, 
which  are  held  by  a  conveyance  from  the  deceased,  although  it  be 
fraudulent,  will  not  make  an  executor  in  his  own  wrong.  We 
conceive  this  decision  to  be  a  departure  from  the  principles  of  the 
common  law,  and  of  no  binding  authority  in  this  state. 

Judgment  affirmed. 


Jones  against  Porter. 

An  original  deed,  which  was  proved  in  pursuance  of  the  recording  act, 
may  be  read  in  evidence,  although  such  probate  be  made  after  suit  brought. 

A  possession  of  land  for  twenty-one  years  may  be  adverse  and  hostile,  and 
such  as  under  which  a  man  may  protect  himself  by  the  Statute  of  Limitations, 
although  he  did  not  know  that  any  other  person  claimed  the  land. 

Whether  a  defendant  in  ejectment  obtained  the  possession  of  land  by  the 
consent  of  and  under  the  plaintiff,  is  a  fact  for  the  determination  of  the  jury  ; 
if  the  possession  was  thus  obtained,  the  Statute  of  Limitations  will  not  pro- 
tect the  defendant. 

ERROR  to  Westmoreland  county. 

In  this  action  of  ejectment,  John  Porter,  William  Russel,  and 
Mary,  his  wife,  and  Robert  Shannon,  and  Elizabeth,  his  wife  were 
plaintiffs,  and  Robert  Jones  and  C.  Groves  were  defendants. 

The  only  questions  of  law  which  arose  and  were  argued  in  this 
court  were,  whether  a  deed  which  had  been  proved  by  a  subscrib- 
ing witness,  after  suit  brought,  and  without  notice  to  the  adverse 
party,  could  be  given  in  evidence  without  further  proof?  And, 
under  the  facts  which  are  fully  stated  in  the  opinion  of  his  Honor, 
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who  delivered  that  of  the  court,  whether  the  Statute  of  Limitations 
was  a  bar  to  the  plaintiff's  recovery  ?  The  court  below  (Young, 
president,)  sustained  the  evidence,  and  instructed  the  jury  that  the 
statute  was  not  a  bar. 

Armstrong  and  •/.  B.  Alexander,  for  plaintiffs  in  error. 
J.  Findlay  and  Burk,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

FUSION,  J. — This  was  an  ejectment  for  a  tract  of  two  hundred 
and  eighty-six  acres  of  land  in  Allegheny  township,  Westmoreland 
county.  The  plaintiffs  showed  a  patent  to  Charles  Porter,  that  he 
died  intestate,  and  that  the  plaintiffs  and  one  Robert  E.  Porter, 
now  dead,  were  his  heirs.  Shannon  showed  a  conveyance  from 
Robert,  dated  in  1814,  to  himself  for  his  share  of  this  tract.  This 
conveyance  or  rather  agreement  to  convey,  was  executed  in  presence 
of  Robert  Cochran  and  John  Porter,  and  was  proved  by  John 
Porter  on  29th  September  1830,  in  Montgomery  councy,  and  since 
recorded.  When  the  original  deed  was  offered,  it  was  objected  to 
"  for  want  of  identity  of  the  parties,  and  because  the  execution  of 
the  paper  was  proved  after  the  commencement  of  this  suit,  without 
notice  to  the  defendants."  The  paper  was  admitted.  The  phrase 
"for  want  of  identity  of  the  parties,"  was  supposed  in  the  agree- 
ment to  mean,  either  that  the  John  Porter  who  proved  the  paper 
was  not  the  same  man  who  signed  it  as  a  witness,  or  it  was  alleged 
he  might  be  the  John  Porter  who  is  the  plaintiff  in  the  cause — he 
swears  he  is  the  same  man,  and  the  fact  that  his  handwriting  was 
somewhat  improved  since  1814,  if  any  presumption  at  all  against 
his  truth,  was  not  sufficient  to  avoid  the  probate ;  at  least  it  was 
not  sufficient  to  prevent  it  from  going  to  the  jury. 

There  was  no  proof  that  the  plaintiff  and  the  witness  are  the 
same  person ;  and  Stephen  Porter,  an  uncle  of  plaintiff,  proved 
their  pedigree  in  the  same  county  on  the  same  day,  before  the  same 
justice ;  it  was  then  as  probable  that  a  son  of  his  was  the  witness  to 
the  instrument,  as  that  the  plaintiff  was.  To  reject  proof,  the  court 
must  know  that  the  witness  is  interested.  But  John  Porter,  the 
plaintiff,  was  a  legal  witness  to  prove  a  deed  to  his  brother-in-law ; 
he  did  not  claim  under  that  deed,  nor  did  he  claim  the  land  con- 
veyed by  it.  On  a  probate  by  John  Porter,  it  could  be  legally 
recorded;  and  when  recorded,  a  copy  was  evidence  to  all  the  world, 
it  is  not  the  case  of  Peters  v.  Candron,  2  S.  &  R.  There  R.  Peters, 
the  plaintiff,  proved  a  deed  of  partition,  under  which  he  as  plaintiff 
in  that  case  claimed. 

It  was  admitted  in  this  case,  that  as  this  deed  had  been  recorded, 
a  copy  from  the  record  would  have  been  legal  evidence ;  we  have 
decided  this  term  in  Kelly  v.  Dunlap,  post  136,  that  the  original 
so  proved  as  to  be  entitled  to  record,  is  evidence. 
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•  The  plaintiff  having  shown  title,  the  defendant  relied  on  the 
length  of  their  possession ;  and  they  had  been  more  than  twenty- 
one  vears  in  the  actual  possession  of  the  tract,  before  suit  brought. 
The 'plaintiff  alleged  that  the  defendant's  ancestor  entered  as  a 
tenant  of  the  plaintiff. 

The  proof  was,  that  in  1807,  H.  Philliber  proposed  to  settle  on 
a  tract  in  the  neighborhood,  that  a  W.  McLaughlin,  who  had  the 
care  of  Porter's  land,  advised  Philliber  to  go  on  the  tract  in  ques- 
tion, went  with  him,  showed  him  the  land,  and  told  him  that  he  had 
been  requested  by  Porter  to  get  some  person  to  go  on  the  land  and 
make  improvements  and  pay  the  taxes;  and  after  showing  it  said, 
"  Henry  I  advise  you  to  go  on  the  land,  you  will  get  a  good  lease 
at  any  rate;"  and  on  Philliber  making  some  objection  for  want  of  a 
team,  McLaughlin  promised-  to  send  a  team  to  haul  logs  together, 
when  they  were  cut,  for  his  house.  It  was  further  proved,  that 
about  1812,  two  of  Porter's  heirs  came  to  McLaughlin's  and  were 
directed  to  Philliber's,  and  that  afterwards  Philliber  said  they  stayed 
all  night  with  him  ;  on  his  being  asked  if  they  had  done  anything 
about  the  place,  replied,  they  had  not,  but  that  he  was  to  live  on  it, 
for  the  heirs  were  scattered  and  there  could  be  nothing  done  for 
several  years. 

Defendant  called  many  witnesses,  and  fully  proved  his  settlement 
and  residence ;  none  of  the  witnesses  had  ever  heard  him  mention 
the  Porters  ;  one  of  them  proved  that  on  the  day  he  built  his  house, 
he  said  he  would  live  there  till  he  died,  if  they  would  let  him ;  to 
what  persons  the  word  they  referred  did  not  expressly  appear. 

The  court  left  it  to  the  jury  whether  the  possession  was  adverse 
to  the  plaintiffs ;  expressing  an  opinion,  that  if  the  witnesses  were 
believed,  it  was  not. 

In  the  discussion  of  this  cause,  a  good  deal  was  said  about 
adverse  possession,  and  what  would  or  would  not  amount  to  such 
possession,  as  that  the  statute  would,  after  twenty-one  years,  protect 
a  man.  In  some  of  the  cases  it  seems  as  if  the  judge  thought  the 
man  in  possession  must,  to  be  protected,  have  heard  of  another 
claim,  and  must  have  entered  and  held  in  direct  hostility  to  such 
claim  ;  this  is  not  the  law  in  this  state,  if  it  is  anywhere.  Here  at 
one  time  we  had  much,  and  still  have  some  land,  never  sold  by 
the  state,  called  vacant  land ;  the  first  person  who  sits  down  on 
such  land,  acquires  by  his  labor  and  residence,  a  right  to  it ;  he 
must  at  some  time  pay  the  state  for  it,  but  against  all  others  his 
right  is  good.  It  happens  sometimes  that  land  actually  sold  by 
the  state,  is  by  mistake,  supposed  vacant,  and  under  the  idea  that 
it  is  vacant,  a  person  goes  on  it  and  labors  and  resides;  it  be- 
comes his  home,  and  he  believes  it  is  his  own ;  he  claims  it  and 
knows  of  no  other  claim — yet  his  possession  is  adverse  to  all  the 
•world — it  is  the  very  definition  of  an  adverse  possession ;  his  entry 
was  a  trespass  on  the  owner,  though  he  did  not  know  there  was  an. 
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owner ;  and  his  claiming  it  as  his  own,  is  holding  adversely,  to  any 
and  every  person.  The  decisions  of  the  most  respected  courts 
support  this  idea.  A  vendee  in  fee  derives  his  title  from  the 
vendor,  but  his  title,  though  derivative,  is  adverse  to  the  vendor ; 
he  enters  and  holds  for  himself:  4  Pet.  504  ;  7  Wheat.  535.  And 
it  is  laid  down  as  the  doctrine  of  that  court,  "  that  wherever  the 
proof  is,  that  one  in  possession  holds  for  himself,  to  the  exclusion 
of  all  others,  the  possession  so  held,  must  be  adverse  to  all  others, 
whatever  relation  in  point  of  interest  or  privity  he  may  stand  in  to 
others:"  5  Pet.  440.  And  in  that  case,  the  deed  under  which  the 
defendant  entered  and  claimed  was  void  for  one-half;  the  vendors 
sold  all,  they  had  only  authority  to  sell  one-half.  Such  also  is  the 
doctrine  in  New  York :  9  Cowen  551,  2,  3.  Where  the  deed 
purports  to  convey  only  part,  the  entry  and  possession  will  be 
presumed  to  be  according  to  the  right ;  but  this  may  be  rebutted  by 
proof  of  a  sole  possession  accompanied  by  a  notorious  claim  of  an 
exclusive  right  to  the  whole :  7  Wheat.  60. 

A  man  may  also  enter  on  and  continue  in  possession  of  land 
which  he  believes  or  knows  is  claimed  by  another,  but  notoriously 
claiming  for  himself  in  opposition  to  that  other;  and  twenty-one 
years  of  possession  will  protect  him ;  and  this  protection  is  not  lost 
by  declarations,  that  if  the  adverse  right  is  asserted  and  proves  the 
best,  he  must  yield  to  it. 

There  is  still  another  case,  a  man  may  enter  on  land,  knowing  of 
an  adverse  title,  and  admitting  it,  and  intending  to  claim  under  it, 
and  to  take  a  lease  when  the  owner  comes ;  or  may  enter  under  a 
contract  with  the  owner  or  with  his  agent,  and  such  entry  and  pos- 
session is  not  adverse,  until  he  declares  his  intention  to  hold  and 
claim  for  himself;  and  this  is  more  particularly  the  case,  when  the 
owner  or  his  agent  showed  the  land  to  the  tenant,  and  induced  him 
to  take  possession  under  and  for  the  owner. 

How  the  tenants  or  their  father-in-law  entered  in  the  present  in- 
stance, as  in  all  cases,  is  a  fact  to  be  decided  by  the  jury,  and  was 
properly  submitted  to  them.  There  was  proof  uncontradicted,  that 
he  was  shown  the  land  and  induced  to  go  on  it  by  the  agent  of  the 
plaintiffs,  to  improve  the  land  for  them,  on  a  promise  of  a  good  lease. 
That  several  of  the  witnesses  never  heard  him  speak  of  the  plaintiffs 
is  no  proof  against  this.  Nor  is  the  declaration  that  he  would  stay 
there  as  long  as  he  lived  if  they  would  let  him.  They  might  refer 
to  the  plaintiffs,  and  no  witness  heard  him  say  he  entered  claiming 
as  his  own ;  or  that  he  held  it  as  his  own.  How  he  entered  and 
claimed  was  properly  left  to  the  jury  ;  whether  plaintiff's  witnesses 
were  to  be  believed  was  to  be  decided  by  the  jury ;  if  believed,  the 
cause  was  with  the  plaintiffs. 

Judgment  affirmed 

Referred  to,  5  W.  553  (dissenting  opinion) ;  7  W.  580;  4  Smith  76. 
Followed,  1  Barr  348  ;  9  Id.  253. 
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Kelly  against  Dunlap. 

In  order  to  the  admission  of  a  deed  of  conveyance  in  evidence,  it  is  not 
material  whether  the  acknowledgment  thereof  was  made  before,  or  after  suit 
brought.  The  acknowledgment  makes  the  original  deed,  as  well  as  the  record 
thereof  admissible  evidence. 

Where  there  are  two-  subscribing  witnesses  to  a  deed,  proof  that  one  of 
them  has  removed  out  of  the  state,  and  of  the  handwriting  of  the  other,  is 
sufficient  to  admit  the  deed  in  evidence. 

The  acknowledgment  of  a  deed  of  conveyanae  makes  the  receipt  for  the 
purchase-money  annexed  to  it  competent  evidence. 

ERROR  to  the  Common  Pleas  of  Indiana  county 

This  case,  wherein  Robert  A.  Dunlap  was  plaintiff,  and  Robert 

Kelly,  defendant  below,  was  submitted  by  J.  B.  Alexander  for 

plaintiff,  and    White,  for  defendant  in    error,    without  argument. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court,  which 

was  delivered  by 

HUSTON,  J. — This  is  an  action  of  trespass  for  cutting  timber;  the 
pleas  were,  not  guilty  ;  that  the  place  where,  was  the  freehold  of 
the  defendant,  and  issues. 

As  it  frequently  happens,  the  facts  material  to  decide  the  cause, 
would  seem  not  to  have  been  as  fully  before  the  court  below  as  could 
have  been  wished ;  and  we  are  pretty  sure  that  we  have  not  every- 
thing which  appeared  there.  Frequently  matters  are  stated  by  one 
partjf  or  the  other,  and  being  admitted  by  the  opponent,  they  become 
the  ground  of  the  decision  of  the  court  arid  jury,  which,  neverthe- 
less, do  not  appear  on  the  record  as  sent  to  us.  For  example,  in  this 
case,  Samuel  Kelly,  the  elder,  by  what  is  called  an  article  of  agree- 
ment, dated  the  19th  of  April  1806,  but  which  is  in  fact  a  formal 
deed  with  covenant  for  further  assurance,  and  a  clause  of  warranty 
against  himself,  and  all  claiming  under  him,  sells  the  land  in  ques- 
tion to  the  plaintiff.  There  is  a  special  receipt  for  one  hundred  and 
fifty-five  dollars  of  the  purchase-money,  and  an  agreement  to  pay 
for  any  overplus,  if  on  measuring,  any  is  found  to  exist,  at  the  rate 
of  five  and  a  half  dollars  per  acre.  The  land  sold  is  specifically 
described  as  part  of  a  large  tract.  This  article  or  deed  was  never 
recorded. 

On  the  10th  of  April  1818,  the  same  S.  Kelly,  the  elder,  sells 
the  whole  tract  to  S.  Kelly,  the  younger,  by  deed,  which  was 
recorded  the  28th  of  April  1818.  And  yet  the  title  to  the  whole 
appears  to  have  been  made  to  S.  Kelly,  the  elder,  after  the  date  of 
both  these  deeds,  viz.,  the  13th  of  April  1818.  His  title  then 
acquired,  will,  to  be  sure,  enure  to  his  alienees.  Probably  it  was 
well  understood  below,  that  he  was  the  owner  at  the  date  of  both 
deeds,  and  that  the  deed  from  James  Kelly,  the  person  in  whose 
name  the  warrant  had  been  taken  out,  was  a  mere  formal  transfer 
of  legal  title. 
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On  the  24th  of  September  1822,  Samuel  Kelly,  the  younger,  by 
articles,  agreed  to  sell  all  that  part  of  the  tract  of  two  hundred  and 
thirty-two  and  one-half  acres,  except  the  part  claimed  by  the  plain- 
tiff (about  twenty  acres),  to  R.  Kelly,  the  defendant.  These  articles 
tfere  recorded  on  the  24th  of  September  1824. 

On  the  25th  of  September  1827,  Samuel  Kelly,  the  elder,  by 
deed,  reciting  that  of  the  19th  April  1806,  makes  a  further  deed  to 
R.  A.  Duulap,  the  plaintiff',  in  no  respect  more  formal  than  the 
first.  This  was  recorded  on  the  26th  of  December  1827. 

On  the  first  of  April  1828,  S.  Kelly,  the  younger,  conveyed  the 
part  in  dispute,  and  which  was  excluded  from  his  first  sale,  to  D. 
Kelly,  the  defendant. 

On  the  30th  of  September  1830  (a  few  weeks  before  the  trial, 
and  after  the  cause  was  at  issue),  Samuel  Kelly,  the  elder,  acknowl- 
edged the  instrument,  dated  the  19th  of  April  1806,  before  a  justice 
of  the  peace,  and  when  it  was  offered  in  evidence,  it  was  objected 
to,  because  acknowledged  after  this  suit  was  pending ;  the  court 
admitted  it  to  be  read,  and  exception  was  taken. 

The  witnesses  to  the  deed  were  R.  S.  and  J.  M.,  and  the  same 
persons  were  witnesses  to  the  receipt.  That  receipt,  besides  the 
acknowledgment  of  payment  of  one  hundred  and  fifty-five  dollars, 
contained  an  agreement  to  pay  any  more  which  might  be  due  on 
measuring  the  land,  and  a  stipulation  that  Kelly  was  to  pay  the 
price  of  patenting ;  it  was  signed  by  both  S.  Kelly  and  R.  A. 
Dunlap.  The  defendant  proved  that  R.  S.,  one  of  the  witnesses, 
had  removed  out  of  the  state,  and  that  J.  M.,  the  other  witness, 
was  dead ;  and  then  proved  the  handwriting  of  J.  M.  The  admis- 
sion of  this  in  evidence  was  also  objected  to,  but  admitted,  and 
exception  taken.  There  was  no  error  in  admitting  either  of  the 
papers. 

Our  Acts  of  Assembly  for  recording  deeds  prescribe  the  mode  in 
which  a  deed  shall  be  acknowledged  or  proved,  in  order  that  it  may 
be  legally  recorded ;  if  not  so  acknowledged  or  proved,  the  record- 
ing is  of  no  effect;  if  duly  acknowledged  or  proved  and  recorded, 
"  the  copy,  certified  under  the  seal  of  the  proper  office,  which  the 
recorder  is  required  to  affix  thereto,  shall  be  received  in  all  courts 
where  produced,  and  are  hereby  declared  and  enacted  to  be  as  good 
evidence,  and  as  valid  and  effectual  in  law,  as  the  original  deeds 
themselves,"  £c.  A  deed,  being  generally  necessary  to  show  title 
to  land,  passes  with  it,  and  may  be  required,  when  the  grantor  and 
witnesses  are  dead ;  it  is  generally  necessary  to  exhibit  it  in  all 
suits  respecting  that  land ;  and  these  suits  may  be  with  different 
people  and  in  different  courts ;  it  was  wise,  then,  to  provide  a  mode 
by  which  the  deed  could  be  authenticated,  so  that  it  could  be  read 
in  all  suits,  in  all  courts,  against  all  people.  Our  Act  of  Assembly 
has  done  so,  and  as  the  act  makes  no  difference  whether  the  deed 
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has  been  acknowledged  or  proved  before  or  after  a  particular  suit 
was  instituted,  so  the  courts  have  made  none ;  it  is  to  be  "allowed 
and  read  in  all  courts  where  produced."  If  we  were  to  require 
notice  to  the  adverse  party,  where  a  suit  is  pending,  we  might  go 
on  and  require  a  new  acknowledgment,  and  notice  in  every  suit 
which  should  hereafter  be  pending,  and  thus  render  the  provisions 
of  the  law  in  this  respect  useless  or  deceptive. 

But  another  point  is  made :  a  nisi  prius  decision  by  an  eminent 
judge  in  another  country,  has  said  that  though  an  Act  of  Parlia- 
ment has  authorized  a  paper  to  be  recorded,  and  made  a  copy  of 
the  record  evidence,  yet  that  does  not  make  the  original  evidence. 
It  is  no  doubt  pleasant  to  discover  what  escaped  all  who  went  before 
us,  and  also  to  be  early  acquainted  with  the  discoveries  of  others. 
Every  discovery,  however,  of  what  was  obvious,  and  yet  not  seen 
by  any  person,  is  suspicious  ;  it  may  be  a  mistake,  and  not  a  dis- 
covery ;  or  if  a  discovery,  may  be  useless  or  pernicious.  The  one 
in  question  (and  in  discussing  it  I  confine  myself  to  our  own  acts 
on  this  subject),  would  destroy  at  one  blow  all  our  recording  acts. 
The  "  copy  of  the  record  under  seal,"  is  declared  and  enacted  to  be 
as  good  evidence,  and  as  "  valid  and  effectual  in  law,  as  the  original 
deeds  themselves."  This  must  mean  as  the  original,  acknowledged 
or  proved  in  such  manner  as  that  it  could  be  legally  recorded ;  but 
if  the  original  deed,  so  acknowledged  or  proved,  could  not  be 
allowed  to  be  read,  and  was  not  valid  and  effectual,  the  copy  could 
not  be;  and  all  our  laws,  and  all  our  records  of  deeds  are  ren- 
dered useless.  Hitherto  the  deed  duly  acknowledged  or  proved, 
or  the  copy  of  such  deed  when  recorded,  has  always  been  received 
in  all  our  courts ;  we  have  had  this  point  in  two  cases  at  this  term, 
and  they  are  the  first  two  in  Pennsylvania.  I  apply  to  them  what 
the  Supreme  Court  of  the  United  States  have  said,  when  speaking 
of  the  statute  of  Elizabeth,  respecting  fraudulent  conveyances. 
The  modern  decisions  go  beyond  the  construction  which  prevailed 
at  the  American  revolution,  and  ought  not  to  be  followed:  5 
Peters  280. 

The  acknowledgment  of  the  deed  made  the  receipt  at  the  foot 
of  it  evidence ;  such  has  been  the  uniform  understanding— I  don't 
say  decision — for  until  now  I  do  not  know  that  it  was  disputed — 
that  it  is  disputable  is  another  discovery.  But  in  this  case  the 
receipt  is  not  in  the  usual  form,  and  may  be  called  in  some  respects 
an  additional  agreement.  It  was,  however,  proved  in  court  in 
the  way  known  to  our  law  and  practice.  This  exception  was  not 
pressed. 

The  remaining  exception  is  to  the  charge  of  the  court,  in  "direct- 
ing the  jury  that  the  plaintiff  might  maintain  his  suit,  without  proof 
of  notice  of  the  articles  of  the  19th  April  1806,  between  Samuel 
Kelly,  the  elder,  and  R  A.  Dunlap." 
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The  exception  is  stronger  than  the  charge  will  justify.  The" 
judge  said :  "  There  is  no  express  proof  of  notice  to  the  defendant, 
the  brother-in-law,  of  the  previous  contract  between  his  father  and 
the  plaintiff ;  but  under  all  the  circumstances  of  this  case,  no  such 
proof  is  necessary;"  and  then  refers  the  jury  to'  the  whole  testi- 
mony. It  was  rightly  left  to  the  jury.  The  facts  that  the  father 
embraced  in  his  deed  to  S.  Kelly,  Jr.,  what  he  had  before  sold  to 
Dunlap,  and  been  paid  for ;  that  S.  Kelly,  Jr.,  conveyed  the  resi- 
due of  the  tract,  excepting  what  had  been  sold  to  Dunlap;  that 
Dunlap  then  got  a  second  deed  from  his  father-in-law,  and  put  it 
on  record ;  after  which  B.  Kelly  got  a  deed  from  S.  Kelly,  Jr., 
for  the  part  conveyed  to  Dunlap,  for  less  than  half  of  what  Dun- 
lap  paid  for  it  twenty-four  years  ago,  made  a  case  in  which  the 
judge  could  not  say  there  was  no  notice  to  the  defendant  of  the 
agreement  or  deed  of  1806,  and  one  which  was  proper  to  submit  to 
a  jury,  and  in  which  it  is  not  strange,  they  found  for  the  plaintiff. 

Judgment  affirmed. 

Referred  to,  4  Smith  76 ;  7  Id.  403. 
Followed,  ante,  133. 


Quigley's  Case. 

An  assessment  of  damages  upon  a  petition  for  the  appointment  of  "  proper 
persons  to  view  and  adjudge  the  value  of  so  much  improved  land  as  was  taken 
up  for  the  use  of  a  turnpike  road,"  cannot  be  sustained.  1  he  application 
should  be  for  the  appointment  of  proper  persons  to  view  and  adjudge  the 
amount  of  damages  done  by  making  a  turnpike  road  over  the  land  of  the 
petitioner. 

CERTIORARI  to  the  Court  of  Quarter  Sessions  of  Allegheny 
county. 

The  facts  of  this  case  are  fully  stated  in  the  opinion  of  the  court. 

Burke,  for  reversing  the  proceedings. 
Kingston,  contra. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  petition  in  this  case  was  presented  to  the 
Court  of  General  Quarter  Sessions  of  the  peace  of  Allegheny 
county,  setting  forth  that  a  turnpike  road  had  been  lately  laid  out 
and  opened  by  the  Pittsburgh  and  Steubenville  Turnpike  Road 
Company,  through  the  improved  lands  of  the  petitioner ;  and  pray- 
ing the  court  to  appoint  proper  persons  to  view  and  adjudge  the 
value  of  so  much  of  his  improved  land  as  was  taken  up  for  the  use 
of  the  said  road. 

Three  viewers  only  were  in  the  first  instance  appointed  by  the 
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court  to  view  and  adjudge  the  value  of  the  improved  lands  of  the 
petitioner  taken  up  for  the  use  of  the  road.  They,  in  obedience  to 
the  order  of  the  court  valued  the  same  at  forty-three  dollars,  of 
which  they  made  a  report  to  the  court.  Upon  this  report  no  order 
of  the  court  was*  ever  made ;  it  was  neither  confirmed,  approved 
nor  set  aside. 

After  this,  at  November  sessions,  1825,  six  viewers  were  appointed 
by  the  court,  who  made  a  report  to  the  January  sessions,  1826, 
valuing  the  improved  lands  of  the  petitioners,  which  were  taken 
up  by  the  road,  at  sixty-five  dollars.  This  report  was  approved 
nisi  by  the  court  at  the  same  session  ;  but  at  January  sessions,  1827, 
was  set  aside,  and  a  new  view  and  appraisement  ordered.  The 
clerk  accordingly  issued  an  order  to  the  persons  last  appointed, 
James  McCrery,  John  Taylor,  Isaac  Jacobs,  Benjamin  Kelso, 
Thomas  Rea  and  Thomas  McKown,  directing  them  to  view  and 
adjudge  the  value  of  the  improved  lands  of  the  petitioner,  taken  up 
for  the  use  of  the  road,  and  to  make  report  thereof  at  the  next  ses- 
sions. These  viewers  made  a  report  to  the  court  at  November 
sessions,  1827,  that  they  "  found  for  the  within  named  petitioner, 
James  Quigley,.  the  sum  of  sixty  dollars  with  costs  of  suit,  which 
was  approved  of  by  the  court  as  to  the  damages  only. 

It  is  unnecessary  to  notice  all  the  irregularities  apparent  upon 
the  face  of  their  proceedings,  as  all  must  be  reversed  for  want  of 
authority  on  the  part  of  the  court  to  entertain  the  petition,  in  the 
form  in  which  it  is  drawn  up  and  was  presented.  The  prayer  of  the 
petitioners  is,  to  have  viewers  appointed  to  view  and  adjudge  to 
him  the  value  of  his  improved  lands  taken  up  with  the  road,  instead 
of  to  view  and  adjudge  the  amount  of  damages  which  had  been 
done  to  him  by  taking  the  road  over  his  land. 

The  Act  of  Assembly  authorizing  the  incorporation  of  the  Pitts- 
burgh and  Steubenville  Turnpike  Road  Company,  passed  the  3d  of 
March  1818,  Pamph.  L.,  p.  141,  contains  no  express  provision 
in  relation  to  this  matter.  The  3d  section,  which  declares  the  pow- 
ers and  liabilities  of  the  company  among  other  things  set  forth, 
that  the  company  shall  "  generally  have  like  powers,  authorities  and 
privileges  necessary  for  carrying  on  and  completing  the  said  turn- 
pike road,  and  be  subject  to  all  the  duties,  qualifications,  restrictions, 
penalties,  fines,  forfeitures,  £c.,  imposed  upon  the  company  of  the 
Harrisburg  and  Pittsburgh  Turnpike  Road,  by  an  act  passed  the 
24th  of  February  1806.  The  8th  section  of  this  act,  see  Pamph. 
L.  of  1805-6,  p.  357,  provides  "  that  if  the  said  road  (that  is 
the  Harrisburg  and  Pittsburgh  Turnpike  Road),  shall  be  laid  out 
founded  over  and  upon  any  land,  whereby  the  owner  or  owners 
thereby  shall  suffer  damage,  the  person  or  persons  suffering  such 
damage,  may  make  application  to  the  court  of  the  county  in  which 
the  damage  shall  have  been  done,  and  thereupon  the  court  shall 
appoint  six  fit  and  disinterested  persons  to  view  and  adjudge  the 
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amount  of  the  damage  so  done,  which  if  approved  of  by  the  court, 
shall  be  paid  by  the  company."  By  construction  it  is  possible  to 
make  out  from  these  two  acts,  that  the  same  mode  which  is  pre- 
scribed for  relief  to  those  who  sustained  damage  by  the  making  of 
the  road  over  the  lands  under  the  latter,  is  also  given  to  those  who 
have  sustained  like  damage  by  the  making  of  the  road  under 
the  former.  The  remedy  is  by  presenting  a  petition  to  the  court 
of  the  county  where  the  damage  has  been  done.  The  court  here 
intended,  may  be  somewhat  doubtful.  In  another  section  of  the 
same  act,  for  a  different  purpose,  the  Court  of  Quarter  Sessions  of 
the  proper  county  is  expressly  mentioned,  from  which  it  might  per- 
haps be  inferred,  that  as  often  as  the  words  "Quarter  Sessions," 
are  not  superadded  to  the  "court  of  the  county,"  that  the  Court  of 
Common  Pleas  was  intended.  On  the  other  hand  it  may  be  said, 
that  the  subject  of  assessing  damages  sustained  by  the  laying  out 
and  opening  of  private  and  public  roads  under  the  general  road  law 
of  the  state,  as  also  in  some  cases  of  roads  made  by  incorporated 
companies,  the  power  of  appointing  viewers  to  view  and  adjudge 
the  damage  is  expressly  given  to  the  Courts  of  Quarter  Sessions  of 
the  proper  counties  respectively,  and  why  give  it  to  the  Court  of 
Common  Pleas  in  this  instance?  Although  I  am  inclined  to  believe 
that  the  Court  of  Quarter  Sessions  was  intended  in  this  case,  as  it 
has  been  usual  to  give  the  power  in  similar  cases  to  that  court,  yet 
perhaps  either  court  might  receive  and  act  upon  the  petition  of  the 
party  claiming  to  be  injured  by  the  making  of  the  road  over  his 
land,  were  it  drawn  up  in  proper  form  ;  but  there  is  no  authority, 
either  express  or  constructive,  given  by  the  acts  in  question  or  any 
other  act,  to  either  the  Court  of  Quarter  Sessions  or  Common  Pleas 
of  the  county  where  the  damage  has  been  done,  to  receive  a  peti- 
tion, praying  the  appointment  of  viewers  to  view  and  adjudge  the 
value  of  the  land  taken  up  for  the  use  of  the  road,  whether  the  land 
be  improved  or  unimproved,  and  to  appoint  viewers  for  such  a  pur- 
pose. This,  however,  is  what  was  done  by  the  court  in  the  present 
case.  The  petitioner  ought  in  his  petition  to  have  requested  thei 
court  to  appoint  six  fit  and  disinterested  persons  to  view  and  adjudge 
the  amount  of  the  damage  damage  done  by  making  the  road  over 
his  land.  This  is  a  very  different  thing  from  viewing  and  adjudg- 
ing the  value  of  the  land  itself  taken  up  with  the  road,  which  may 
well  be  presumed  in  all  cases  to  be  of  some  value,  and  of  course  the 
proprietor  through  whose  lands  the  road  has  been  made,  would  be 
entitled  to  be  paid  something  by  the  company  in  all  cases.  But  it 
is  the  damage  done  to  him,  that  he  has  a  right  to  claim  in  such  case, 
for  the  road,  although  laid  out  and  made  through  his  land,  even  his 
improved  land,  may,  and  most  generally  is,  I  presume,  an  advantage 
and  benefit  to  him,  instead  of  an  injury  or  damage.  Besides,  why 
should  he  be  paid  the  value  of  his  land  in  any  case,  without  giving 
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up  his  title  to  it  to  the  company  ?  The  making  of  the  road  upon 
his  land  does  not  divest  him  of  his  title  to  it.  He  is  still  the  owner, 
and  has  a  right  to  use  it  as  he  pleases,  provided  he  does  not  injure 
the  road  or  obstruct  the  public  in  the  use  of  it.  For  instance,  he 
may  remove  the  minerals,  coal,  &c.,  which  lie  in  the  bowels  of  the 
earth  under  the  road,  if  it  be  done  without  prejudice  to  the  road  or 
the  public,  and  the  road  itself,  which  may  enable  him  to  carry  these 
things  to  a  cash  market,  enhances  in  this  way  greatly  the  value  of 
his  land,  and  becomes  a  benefit  to  him  instead  of  damage.  All  the, 
the  proceedings  upon  the  petition  in  this  case  in  the  court  below  are 
reversed. 


Hamilton  against  The  Commonwealth. 

An  indictment  founded  on  a  statute,  must  set  forth  the  charge  in  those 
words  of  the  statute  which  described  the  offence.  Hence  an  indictment  under 
the  statute  which  makes  indictable  by  force  and  violence  to  take  and  carry 
away  a  negro  or  mulatto,  &c.,  was  held  to  be  defective  because  the  words  by 
"  by  force  and  violence"  were  omitted. 

WRIT  of  error  to  the  Court  of  Quarter  Sessions  of  Westmoreland 
county. 

Alexander  Hamilton,  the  plaintiff  in  error,  was  indicted  for 
taking  and  carrying  away  a  negro  from  the  county  of  Westmoreland 
to  the  state  of  Virginia,  with  the  design  of  selling  him  for  a  slave. 
The  indictment  contained  four  counts ;  upon  the  first  three  the  de- 
fendant was  acquitted,  and  convicted  upon  the  last.  Several  errors 
were  assigned  and  argued,  but  as  the  first,  which  is  fully  stated 
in  the  opinion  of  his  honor,  who  delivered  that  of  the  court,  was 
fatal  to  the  judgment,  there  was  none  other  decided  by  this  court. 

A.  W.  Foster,  for  plaintiff  in  error. — The  words  "force  or 
violence,"  which  are  used  in  the  statute,  creating  and  defining 
the  offence,  are  essential ;  and  the  omission  of  them  in  the  bill  of 
indictment  vitiates  the  judgment.  Cited  Commonwealth  v.  Honey- 
man,  2  Ball.  228;  1  Chit.  Crim.  Law  168,  228;  3  Id.  835. 

J.  Findlay,  for  the  State. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  plaintiff  in  error  was  tried  on  an  indictment 
in  the  Court  of  General  Quarter  Sessions  of  the  peace  for  West- 
moreland county,  at  August  sessions  1829,  and  found  guilty  on 
the  fourth  count  of  the  indictment,  and  acquitted  on  the  others. 
The  court  sentenced  him  "  to  pay  a  fine  of  five  hundred  dollars  to 
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the  Commonwealth,  to  be  confined  in  the  penitentiary  for  the 
term  of  seven  years,  to  be  kept  to  hard  labor  and  fed  and  clothed 
in  the  manner  directed  by  the  penal  laws  of  the  Commonwealth, 
&c." 

The  fourth  count  in  the  indictment  charges  "  that  the  said  Alex- 
ander Hamilton  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  county  aforesaid,  and  within  the  jurisdiction  of  this  court, 
with  force  and  arms  in  and  upon  a  certain  negro  man,  named 
John  Vast  aforesaid,  in  the  peace  of  God  and  of  the  Common- 
wealth then  and  there  being,  another  assault  did  make,  and  him  the 
aforesaid  negro  man,,  named  John  Vast  aforesaid,  feloniously  did 
cause  to  be  taken  and  carried  away  from  the  county  aforesaid  to 
the  state  of  Virginia,  a  place  out  of  this  Commonwealth,  with  a 
design  and  intention  of  causing  said  negro  man,  named  John  Vast 
aforesaid,  to  be  kept  and  detained  as  a  slave.  To  the  evil  ex- 
ample of  all  others  in  like  cases  offending,  contrary  to  the  form  of 
the  Act  of  Assembly  in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  Commonwealth  of  Pennsyl- 
vania." 

This  indictment  is  alleged  to  be  founded  upon  the  first  section  of 
an  Act  of  Assembly,  entitled  "  An  act  to  give  effect  to  the  pro- 
visions of  the  Constitution  of  the  United  States,  relative  to  fugi- 
tives from  labor ;  for  the  protection  of  free  people  of  color,  and  to 
prevent  kidnapping." 

By  this  section  of  the  act  it  is  declared,  "  That  if  any  person  or 
persons  shall,  from  and  after  the  passing  of  this  act.  by  force  or 
violence,  take  and  carry  away,  or  cause  to  be  taken  or  carry  away, 
and  shall,  by  fraud  or  false  pretence,  seduce  or  cause  to  be 
seduced,  or  shall  attempt  so  to  take,  carry  away  or  seduce  any 
negro  or  mulatto  from  any  part  of  this  Commonwealth,  to  any 
other  place  or  places  whatsoever,  out  of  this  Commonwealth,  with  a 
design  and  intention  of  selling  and  disposing  of,  or  of  causing  to 
be  sold,  or  of  keeping  and  detaining  or  of  causing  to  be  kept  and 
detained  such  negro  or  mulatto  as  a  slave  or  servant  for  life  or 
for  any  term  whatsoever,  every  such  person  or  persons  his  or  their 
aiders  or  abettors  shall,  on  conviction  thereof  in  any  court  of  this 
Commonwealth  having  competent  jurisdiction,  be  deemed  guilty 
of  a  felony,  and  shall  forfeit  and  pay,  at  the  discretion  of  the  court 
passing  sentence,  any  sum  not  less  than  five  hundred  nor  more  than 
two  thousand  dollars,  one-half  whereof  shall  be  paid  to  the  person 
or  persons  who  shall  prosecute  for  the  same,  and  the  other  half  to 
this  Commonwealth  ;  and  moreover  shall  be  sentenced  to  undergo 
a  servitude  for  any  term  or  time  not  less  than  seven  years,  nor 
exceeding  twenty-one  years,  and  shall  be  confined  and  kept  to 
hard  labor,  fed  and  clothed  as  is  directed  by  the  penal  laws  of  this 
Commonwealth,  for  persons  convicted  of  robbery." 
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Henry  Fulton,  Esq.,  was  endorsed  on  the  bill  of  indictment  as 
prosecutor. 

The  plaintiff  in  error,  by  his  counsel,  has  assigned  three  errors  ; 
the  first  of  which  is  considered  fatal  by  this  court ;  and  upon  it 
alone  an  opinion  will  therefore  be  delivered. 

The  first  error  is  in  not  charging  the  defendant  below  with 
having  caused  the  said  negro  man,  named  John  Vast,  to  be  taken 
and  carried  away  "by  force  or  violence." 

Hawkins  in  his  Pleas  of  the  Crown,  book  2,  No.  25,  Sec.  110, 
says :  "  I  take  it  for  a  general  rule,  that  unless  the  statute  be 
recited,  neither  the  words  contra  formam  statuti,  nor  any  periphra- 
sis, intendment  or  conclusion,  will  make  good  an  indictment  which 
does  not  bring  the  fact  prohibited  or  commanded,  in  the  doing  or 
not  doing  whereof  the  offence  consists,  within  all  the  natural  words 
of  the  statute.  And  upon  this  ground  it  was  that  it  hath  been 
resolved,  that  an  indictment  of  rape,  finding  that  the  defendant  on 
such  a  day  and  place,  A.  B.feloniae  cepi  tet  earn  adtunc  et  ibidem 
carnaliter  cognovit,  £c.,  contra  voluntatem  suam,  £c,,  is  not  sufficient 
without  the  word  "rapmt"  because  that  is  the  word  used  by  the 
statute,  which  makes  the  offence  felony.  So  in  East,  p.  985,  sec. 
58,  it  is  laid  down  as  a  general  rule,  that  "  an  indictment  on  a 
statute  must  in  general  set  forth  the  charge  in  the  very  words  of 
the  statute  describing  the  offence ;  for  equivalent  words  are  not 
sufficient;"  see  also  Rex  v.  Pemberton,  2  Burr.  1037.  If  a 
statute,  in  describing  an  ^ffence  which  it  creates,  uses  the  word 
"  unlawfully,"  the  indictment  founded  on  the  act,  will  be  bad  if  it 
be  omitted.  1  Chitcy  Grim.  Law  241 ;  Hawk.  6  No.  25,  sec.  96  ; 
Bac.  Abr.  Indictment  9. 

The  foregoing  rule  has  perhaps  been  dispensed  with  occasionally 
in  cases  of  trespass  or  misdemeanor,  but,  I  apprehend,  not  in  cases 
of  felony.  Neither  of  the  words,  "  force  or  violence"  which  are 
used  in 'the  act,  are  employed  in  the  indictment.  It  is  said,  how- 
ever, that  the  words  "force  and  arms"  are  used  and  are  the  same 
with  the  words  "force"  or  "violence."  It  is  true  that  the  word 
"force"  is  used;  but  how  and  where  is  it  used?  certainly  not  in 
describing  or  charging  the  offence  created  by  the  Act  of  Assembly. 
It  is  used  in  charging  the  assault  committed  by  the  defendant  below 
upon  the  negro,  which  is  an  offence  at  common  law,  independent  of 
the  statute.  But  it  is  further  contended,  that  the  assault  which  is 
charged  to  have  been  committed  by  the  defendant,  with  force  upon 
the  negro,  is  coupled  with  the  causing  him  to  be  taken  and  carried 
away,  by  the  conjunction  "  and,"  and  thus  it  is  shown  to  have  been 
done  at  the  same  time  and  place,  and  to  have  been  part  of  the  same 

fLf*t" 

It  is  a  rule  applicable  to  civil  pleading,  as  well  as  indictments, 
that  every  issuable  and  triable  fact  must  be  set  forth,  with  time  ond 
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place ;  and  when  there  are  several  such  facts  alleged,  it  is  not  suffi- 
cient merely  to  mention  at  the  beginning  of  the  indictment  the  time 
and  place,  hut  they  must  be  repeated  to  every  issuable  and  triable 
fact;  for  whenever  a  venue  is  necessary,  time  must  be  united  with 
it.  After  the  time  has  been  once  named  with  certainty,  it  is  after- 
wards sufficient  to  refer  to  it  by  the  words  "then  and  there,"  which 
have  the  same  effect,  as  if  the  day  and  year  were  actually  repeated, 
and  will  even  show  the  fact,  which  is  stated  in  connection  with 
them,  if  necessary  to  constitute  the  offence  intended  to  be  charged, 
to  be  a  part  of  the  same  transaction  which  the  conjunction  "and," 
of  itself,  in  many  cases  will  not  do  or  be  sufficient  for.  Thus  in  an 
indictment  for  robbery,  these  words  "  then  and  there"  must  be  con- 
nected with  the  stroke  or  the  robbery,  and  not  merely  with  the 
assault :  1  Chit.  Crim.  L.  198-9,  220,  229.  And  in  a  case  of  mur- 
der, it  is  not  sufficient  to  allege  that  the  defendant  on  a  certain 
day  made  an  assault  and  struck  the  party  killed ;  but  the  words 
"then  and  there"  must  be  introduced  before  the  averment  of  the 
stroke.  See  Buckler's  Case,  Dyer  69  ;  1  Chit.  Crim.  L.  220.  Nor 
wtfl  the  word  "immediately"  help  the  matter,  for  it  is  even  too 
uncertain  an  allegation,  when  time  constitutes  part  of  the  offence. 
See  Rex  v.  Francis  et  als.,  Comyn's  Rep.  478 ;  1  Chit.  Crim.  L. 
220.  These  words  "  then  and  there"  make  all  to  be  done  at  the 
same  time  (Heydon's  Case,  4  Co.  41),  and  therefore,  where  it  was 
averred,  that  A.,  B.  and  C.  feloniously  and  of  their  malice  afore- 
thought, made  an  assault  upon  S.,  and  then  and  there  feloniously 
struck  the  said  S.,  and  then  and  there  gave  the  said  S.  a  mortal 
wound,  it  was  held  sufficient;  and  the  words  "feloniously  and  of 
malice  aforethought"  were  held  to  refer  to  all  the  subsequent 
•words.  Id.  In  some  cases,  the  words  then  and  there  are  more 
certain  than  even  a  repetition  of  the  day  and  year,  for  the  latter 
will  not  be  sufficient,  where,  in  order  to  complete  the  offence,  con- 
nected acts  must  be  shown  to  be  done  at  the  same  time ;  but  the 
lerms  then  and  there  must  be  adopted:  1  Chit.  Crim.  L.  221. 
Thus  in  the  case  of  Rhenwick  Williams,  on  an  indictment  upon  the 
H  Geo.  1,  ch.  28,  for  feloniously  assaulting  Ann  Porter,  with  intent 
to  spoil  her  clothes,  when  the  assault  and  spoiling  ought  to  have 
been  shown  to  be  continuous;  it  was  charged,  that  he,  on  the  18th 
of  January  179.0,  at  the  parish  of  Saint  James,  with  the  liberty 
of  Westminster,  in  the  county  of  Middlesex,  with  force  and  arms, 
at  the  parish  aforesaid,  &c.,  unlawfully,  wilfully,  maliciously,  and 
feloniously,  did  make  an  assault  upon  Ann  Porter,  spinster,  then 
and  there  being,  &c.,  with  an  intent  wilfully,  and  maliciously,  to 
tear,  spoil,  cut,  and  deface  her  garments  and  clothes ;  and  that  the 
said  Rhenwick  Williams,  on  the  said  8th  of  January,  in  the  30th 
year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  &c.,  un- 
lawfully, wilfully,  maliciously  and  feloniously,  did  tear,  spoil,  cut, 
3  P.  &  W.— 10 
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and  deface,  one  silk  gown,  &c.,  and  concluding  against  the  form 
of  the  statute,  it  was  held  upon  consultation  of  all  the  judges,  that 
the  indictment  was  bad,  in  connecting  the  assault,  with  the  tear- 
ing of  the  clothes,  by  the  conjunction  "and"  with  the  repetition 
of  the  day  and  year  of  the  assault,  instead  of  doing  it  by  the 
terms,  "then  and  there,"  which  would  have  shown,  as  the  court 
said,  that  the  assault  and  tearing  were  done  at  the  same  time,  and 
were  continuous  acts.     This  case  in  particular  is  directly  applica- 
ble to  the  one  now  under  the  consideration  of  the  court.     By  a 
proper  construction  of  that  clause  of  the  section  of  the  act,  upon 
which  the  indictment  is  said  to  have  been  drawn,  it  is  conceived, 
that  force  or  violence  is  a  necessary  ingredient  of  the  offence,  and 
unless  it  be  connected  with  the  taking  and  carrying  away  of  the 
negro,  the  crime  cannot   be  committed.     It  is  the  causing  of  a 
negro  or  mulatto  to  be  taken  or  carried  away  by  force  or  violence, 
that  is  here  prohibited ;    and  if  it  be  not  shown  in  the  indictment 
that  it  was  accomplished  by  such  means,  it  does  not  fall  within  the 
.  prohibition  of  the  statute.     Now  it  is  clear,  that  the  defendant 
below  might  have  committed  an  assault,  with  force  and  arms,  upon 
the  negro,  on  the  day  and  at  the  place  charged  in  the  indictment ; 
and  on  the  same  day,  and  at  the  same  place,  have  caused  him  to  be 
taken  and  carried  away  without  the  least  force  or  violence,  or  even 
fraud  or  false  pretence,  which  is  not  pretended  to  have  been  used. 
So  strict  has  the  rule  been  in  the  use  of  the  terms,  adtunc  et  ibidem, 
to  connect  those  things  on  the  record  in  criminal  proceedings,  which, 
in  order  to  be  regular,  ought  to  be  shown  to  have  been  done  at  the 
same  time,  and  to  have  been  parts  of  the  same  transaction,  that  in 
the  King  v.  Morris,  2  Stra.  901,  the  judgment,  after  conviction  on 
an  indictment,  was  arrested,  because  they  were  left  out  as  to  the 
swearing  of  the  jury.     In   conformity  to  this  rule,  the   Supreme 
Court  of  this  state,  decided  the  case  of  Honeyman,  2  Dall.  228-9. 
He  was  indicted  for  murder,  tried  and  convicted.     The  indictment 
charged  the  assault  to  have  been  made  feloniously,  but  did  not  allege  , 
the  strokes  and  kicks  which  occasioned  the  death,  to  have  been 
given  feloniously,  nor  did  it  connect  the  assault  with  the  giving  of 
the  strokes  and  kicks  by  the  terms  "then  and  there,"  but  merely 
by  the  conjunction  "  and ;"  and  for  this  defect  the  judgment  against 
Honeyman  was  reversed.     Had  the  assault,  as  laid, .been  connected 
with  the  strokes  and  kicks  set  forth  in  the  indictment,  by  the  words 
"then  and  there,"  it  would  have  been  good,  according  to  the  prin- 
ciple decided  in  Heydon's  Case,  already  noticed,  4  Co.  41. 

Where  the  life,  liberty,  or  reputation  of  a  fellow-citizen  is  at 
stake,  it  is  very  reasonable  that  the  law  should  require  the  utmost 
precision  in  a  criminal  proceeding,  which  may  affect  him  in  these 
particulars.  Hence  it  appears  to  me  that  upon  reason  as  well  as 
upon  the  force  of  authority,  that  the  force  with  which  the  assault 
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is  alleged  to  have  been  committed  cannot  be  considered  as  referring 
to  the  subsequent  taking  and  carrying  away,  charged  in  the 
indictment. 

It  is,  however,  contended,  in  the  next  place,  that  under  a  cor- 
rect construction  of  the  Act  of  Assembly  in  this  behalf,  where 
a  person  causes  a  negro  or  mulatto  to  be  taken  and  carried  away, 
although  without  fraud  or  false  pretence,  force  or  violence,  is  not 
necessary  to  be  used  in  the  taking  and  carrying  away,  in  order  to 
make  him  liable  to  the  punishment  therein  prescribed,  or  if  it  be 
that  the  words  "take  and  carry  away,"  necessarily,  ex  vi  termino- 
ritm,  imply  the  force  which  is  required  by  the  act  to  constitute  the 
offence. 

The  words  in  this  part  of  the  act  are,  "that  if  any  person  or  per- 
sons shall,  from  and  after  the  passing  of  this  act,  by  force  or  vio- 
lence, take  and  carry  away,  or  cause  to  be  taken  or  carried  away, 
and  shall,  by  fraud  or  false  pretence,  seduce  or  cause  to  be  seduced, 
or  shall  attempt  so  to  take,  carry  away  or  seduce  any  negro,  &c." 
It  is  not  denied,  I  believe,  that  if  the  party  himself  in  person  take 
and  carry  away  the  negro,  but  that  force  or  violence  must  be  em- 
ployed, according  to  the  terms  of  the  act,  in  order  to  constitute  the 
offence ;  yet  it  is  insisted  on  that  if  he  causes  another  to  take  and 
carry  away  the  negro,  force  or  violence  is  not  requisite.  I  am  un- 
able to  perceive  any  reason  why  the  legislature  should  have  designed 
such  a  distinction.  It  is  impossible,  from  the  nature  of  the  thing 
itself,  that  the  man  who  employs  another  to  do  an  act  can  be  more 
guilty  than  if  he  did  it  himself  in  person,  or  that  he  should  deserve 
punishment  in  the  first  case  and  not  in  the  last.  Is  there,  then, 
any  grand  principle  of  policy  which  demands  punishment  in  the  one 
and  not  in  the  other  ?  None  has  been  suggested,  and  if  there  be 
any  such,  I  confess  myself  altogether  unable  to  discover  it.  -On 
the  contrary,  there  appears  to  me  to  be  something  so  unreasonable 
in  it  that  I  cannot  for  a  moment  give  way  to  the  idea.  Upon  a 
fair  interpretation  of  the  act,  it  appears  to  me  that  the  offence 
intended  to  be  thereby  created,  cannot  be  committed,  unless  the 
taking  and  carrying  away  of  the  negro  be  effected  or  attempted  by 
force  or  violence  or  fraud  or  false  pretences,  and  that  without  the 
use  of  one  or  other  of  these  means,  it  can  neither  be  done  nor  yet 
caused  to  be  done ;  and  whether  effected  in  the  one  way  or  the 
other,  it  is  indispensably  necessary  that  it  should  be  so  set  forth  in 
the  indictment.  The  Act  of  Assembly  has  created  and  defined  the 
offence ;  and  the  terms  of  the  act  must  be  pursued,  therefore,  in 
stating  it. 

But  do  the  words  "  take  and  carry  away,"  necessarily  imply  that 
degree  of  force  and  violence  which  is  contemplated  by  the  act  ?  It 
is  certainly  true  that  in  charging  offences  known  to  the  common 
law,  whatever  is  necessarily  implied  in  the  words  used  for  that  pur- 
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pose,  need  not  be  stated  further  by  other  terms.  For  instance, 
the  word  "forged"  necessarily  implies  falsehood,  and  therefore  it 
is  unnecessary,  in  charging  the  crime  of  forgery,  to  say  "falsely 
forged."  But  I  doubt  much  the  general  applicability  of  this  rule 
to  offences  created  and  made  felony  by  statute,  when  such  other 
words  have  been  superadded  by  the  legislature.  If  it  were*  so,  it 
Avould  set  aside  the  rule  already  noticed,  which  requires  that  the 
offence  shall  be  laid  in  terms  of  the  statute,  and  that  no  equivalent 
words  will  be  sufficient  to  supply  their  place.  But  I  deny  that  the 
words  "take  and  carry  away,"  do  necessarily  imply  force  or  vio- 
lence at  all ;  nor  can  it  be  believed  that  the  legislature  thought  so ; 
otherwise  they  would  not  have  deemed  it  necessary  to  have  inserted 
these  terms  in  addition  to  the  words  "  take  and  carry  away."  The 
word  "take"  does  sometimes  mean  "arrest,"  which,  when  applied 
to  a  person,  conveys  necessarily  the  idea  of  force ;  but  it  also  fre- 
quently means  to  carry,  transport,  convey;  to  receive  what  is 
offered,  is  to  take  a  bribe.  Its  meanings  are  various,  some  of 
which  imply  force,  and  some  not. 

The  same  is  also  true  of  the  word  "carry."     And  ^these  two 
words  being  combined  together  by  the  conjunction  "  and,"  does  not 
change  their  meaning  so  as  necessarily  to  imply  force  or  violence. 
The  words  "take  and  carry  away,"  are  the  very  terms  that  have 
ever  been  used  in  the  action  of  trespass  for  taking  and  carrying 
away  goods,  and  so  little  was  it  conceived  that  they  implied  force 
that  it  was  deemed  necessary  to  charge  the  taking  and  carrying 
away  of  the  goods  to  have  been  done  with  force  and  arms  ;  and 
this,  too,  in  civil  cases,  which  requires  less  strictness.     In  2  Co. 
443,  526  and  536,  it  was  held,  that  the  taking  and  carrying  of  the 
goods  must  be  laid  vi  et  armis,  for  the  omission  was  substance,  and 
continued  to  be  so  until  16  &  17  Car.  2,  c.  8,  aided  it  after  verdict, 
and  4th  &  5th  Ann.  upon  general  demurrer :   Com.  Dig.  Pleader. 
3  M.  71 ;  1  Saund.  81  and  note  1.     It  is  easy  to  conceive  of  pos- 
1  sible  cases,  in  which  negroes  may  be  taken  and  carried  out  of  the 
state,  for  the  purpose  of  being  left,  so  as  to  be  kept  and  held  in 
slavery,  without  the  least  possible  danger  of  force  or  violence  being 
employed,  and  done  most  innocently,  too.     If  a  slave  for  life  run 
away  from  his  master,  residing  in  Virginia,  and  come  into  Penn- 
sylvania, where  he  unfortunately  gets  one  of  his  legs  broken,  and 
his  master  has  advertised  a  reward  of  one  hundred  dollars,  to  be 
paid  to  any  person  who  shall  bring  the  negro  home ;  the  negro, 
under  his  misfortune,  repents  of  having  left  his  master's  service, 
and  is  anxious  to  return ;  he,  however,  is  unable  to  go  himself,  and 
solicits  the  defendant  to  carry  him  back  to  his  master,  in  Vir- 
ginia ;  the  defendant,  in  expectation  of  receiving  the  reward  of  one 
hundred  dollars,   takes  and  carries  the   negro   away,   according 
to  his  desire,  out  of  this  state,  to  his  master,  in  a  vehicle  provided 
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by  him  for  the  purpose.  Now,  although  the  negro  in  this  case  is 
taken  and  carried  away,  out  of  this  state  into  that  of  Virginia,  with 
the  intention,  too,  of  being  left  in  slavery  for  life,  how  is  it  possi- 
ble to  imagine  the  use  of  any  force  or  violence  exercised  upon  the 
negro  in  doing  it,  or  to  suppose  for  a  moment  that  the  defendant 
came  within  the  prohibition  and  penalty  of  the  act;  yet,  there  was 
clearly  "a  taking  and  carrying  away  of  the  negro,"  which  must  be 
admitted  to  have  been  done  without  force ;  but  if  the  defendant  had 
not  gone  himself  with  the  negro,  but  employed  and  sent  another, 
he,  according  to  what  has  been  contended,  would  be  guilty  of  the 
offence  created  by  the  act,  because  he  did  not  take  and  carry  away 
the  negro  himself;  he  only  caused  it  to  be  done,  and  in  this  case 
force  or  violence  is  unnecessary  to  be  used  to  constitute  the  offence. 
To  this  I  can  never  bring  my  mind  to  assent,  because  I  believe  it  is 
not  merely  foreign  to,  but  in  direct  opposition  to  what  was  intended 
by  the  legislature. 

HUSTON,  J.,  and  Ross,  J.,  dissented. 

Judgment  reversed. 


Sinkler  against  The  Turnpike  Company. 

In  an  action  by  a  turnpike  company,  to  recover  the  amount  of  certain 
shares  of  the  capital  stock  subscribed,  evidence  that  a  certificate  of  the  said 
stock  was  tendered  to  the  subscriber  before  suit  brought,  is  not  necessary  ; 
although  the  act  of  incorporation  entitles  the  subscriber  thereto,  upon  the 
payment  of  the  amount  subscribed  by  him. 

In  the  case  of  a  promise  to  pay  stock  subscribed,  "  in  such  manner,  at 
such  times  and  in  such  proportions  as  shall  be  determined  by  the  president 
and  managers  of  said  company :"  the  Statute  of  Limitations  does  not  begin 
to  run,  until  such  determination  and  demand  be  made  by  the  company,  as  the 
act  of  incorporation  directs. 

The  Act  of  the  I  Oth  of  April  1826,  was  designed  to  enable  turnpike  com- 
panies to  recover  the  capital  stock  subscribed,  although  there  might  be  a 
defect  in  the  proof  of  the  notices,  which  the  original  acts  of  incorporation 
required  to  be  given  to  the  subscribers,  of  the  times  of  payment  and  pro- 
portions to  be  paid  of  said  stock. 

ERROR  to  the  Common  Pleas  of  Indiana  county. 

In  this  action  of  assumpsit,  The  Indiana  and  Ebensburg  Turn- 
pike Road  Company  was  plaintiff,  and  James  Sinkler,  defendant 
below.  It  was  brought  to  enforce  the  payment  of  two  shares  of  the 
capital  stock  of  the  said  company,  which  had  been  subscribed  by  the 
defendant. 

The  plaintiffs  below,  on  the  trial,  first  read  in  evidence  the  Act 
of  Assembly  passed  February  7th  1818,  entitled,  "An  act  author- 
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izing  the  governor  to  incorporate  the  president  and  the  managers  of 
the  Armstrong,  Indiana  and  Cambria  Turnpike  Road  Company." 
See  Painph.  L.,  p.  74,  and  a  supplement  thereto,  passed  March  27th 
1819.  Pamph.  L.,  p.  175. 

They,  also,  after  having  proved  the  handwriting  of  the  defendant 
below,  to  a  subscription  paper,  which  appeared  to  have  been  signed 
by  him  for  two 'shares,  gave  it  in  evidence.  It  is  in  the  following 
words,  viz  :  "  We,  whose  names  are  hereunto  subscribed,  do  promise 
to  pay  to  the  President  and  Managers  of  the  Indiana  and  Ebens- 
burg  Turnpike  Road  Company,  the  sum  of  twenty-five  dollars  for 
each  share  of  stock  in  the  said  company,  set  opposite  our  names, 
in  such  manner,  in  such  proportions,  and  at  such  times,  as  shall 
be  determined  by  the  President  and  Managers  of  said  company,  in 
pursuance  of  an  Act  of  the  General  Assembly  of  the  Commonweath 
of  Pennsylvania,  entitled,  'A  supplement  to  an  act  entitled,  an 
Act  authorizing  the  governor  to  incorporate  the  President  and 
Managers  of  the  Armstrong,  Indiana  and  Cambria  Turnpike  Road 
Company.  Witness  our  hands,  the  2d  day  of  June  1810.' '  To 
this  the  plaintitf  in  error  subscribed  his  name ;  opposite  to  which 
he  set  two  shares. 

The  plaintiffs  below,  then,  after  having  proved  a  certain  book 
to  be  their  book  of  minutes,  from  which  they  read  an  entry  of  the 
22d  of  October  1821,  showing  the  appointment  of  Thomas  White 
secretary  to  the  Board  of  Managers,  one  of  the  4th  of  December 
1821,  requiring  the  stockholders  to  pay  three  dollars  on  each  share 
of  stock,  on  or  before  the  first  day  of  March  then  next ;  and  that 
notice  be  published  in  the  American  and  Indiana  and  Jefferson 
Whig,  and  two  hand-bills  to  be  posted  up  in  Ebensburg ;  one  of 
the  26th  of  August  1823,  directing  the  treasurer  of  the  company 
to  call  upon  the  stockholders  for  a  second  instalment  of  three  dol- 
lars on  each  share  of  stock,  one  of  the  8th  of  January  1824, 
requiring  the  stockholders  to  pay  the  sum  of  three  dollars  on  each 
share,  on  or  before  the  16th  of  February,  then  next  following,  and 
that  notice  thereof  be  published  in  the  American  and  Indiana  and 
Jefferson  Whig;  one  of  the  20th  of  March  1824,  requiring  the 
stockholders  to  pay  a  further  sum  of  three  dollars  on  each  share 
of  stock,  on  or  before  the  1st  day  of  May,  then  next  following,  and 
that  notice  thereof  be  published  in  the  American  and  Indiana  and 
Jefferson  Whig  ;  one  of  the  3d  of  May  1824,  requiring  the  stock- 
holders to  pay  the  further  sum  of  three  dollars  on  each  share,  on 
or  before  the  first  day  of  July,  then  next  following,  and  that 
notice  be  given  thereof  in  the  American  and  Indiana  and  Jeffer- 
son Whig  ;  one  of  the  24th  of  August  1824,  requiring  the  stock- 
holders to  pay  a  further  sum  of  three  dollars  on  each  share  of  stock, 
on  or  before  the  1st  day  of  October  1824,  and  notice  thereof  to  be 
given  in  the  American  and  Indiana  and  Jefferson  Whig  ;  and  one 
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of  the  12th  of  September  1825,  requiring  the  stockholders  to  pay, 
on  or  before  the  20th  of  October,  then  next  following,  the  whole 
amount  of  stock,  and  notice  thereof  to  be  published  in  the  news- 
papers of  the  borough  of  Indiana. 

After  this  the  plaintiifs  below  read  in  evidence,  from  a  newspaper 
published  in  the  town  of  Indiana,  called  the  "Indiana  and 
Jefferson  Whig"  notices  given  and  published  therein,  by  the 
secretary  of  the  managers,  according  to  some  of  the  orders  and 
resolutions  of  the  board,  entered  in  their  book  of  minutes,  and 
mentioned  above,  demanding  payment  by  the  stockholders,  accord- 
ing to  the  requisitions  of  the  board. 

The  first  notice  read  was  dated  the  15th  of  October  1823; 
second,  dated  April  30th  1824 ;  third  of  the  date  of  September 
10th  1824 ;  and  the  last  of  the  7th  of  October  1825,  which  was  a 
notice  to  the  stockholders  respectively  to  come  forward  and  pay 
the  whole  amount  of  the  stock  by  them  subscribed,  and  remaining 
unpaid. 

The  plaintiffs  below  next  gave  in  evidence  their  charter,  dated 
the  18th  of  December  1820,  and  then  rested  their  cause. 

The  counsel  for  the  defendant  below,  thereupon  prayed  the  court 
to  charge  the  jury :  First,  That  a  sufficient  cause  of  action  was 
not  shown  by  the  plaintiffs.  Second,  That  sufficient  proof  of 
notice  of  demand  of  payment  of  the  instalments,  was  not  given : 
And  third,  That  the  Statute  of  Limitations  was  a  bar  to  the  whole 
of  the  plaintiff's  claim,  and  against  the  several  instalments  claimed 
in  this  action. 

The  court  charged  the  jury  in  Yavor  of  the  plaintiffs  below,  on 
each  of  said  points;  to  which  the  counsel  for  the  defendant 
excepted.  The  charge  of  the  court,  on  these  points,  is  now 
assigned  for  error. 

J.  B.  Alexander,  for  plaintiff  in  error. 

The  first  two  objections  made  by  the  plaintiff  in  error  may  be 
considered  together. 

They  are,  that  no  sufficient  cause  of  action  had  been  shown, 
and  that  proof  of  notice  of  the  demand  of  payment  had  not  been 
made. 

By  the  Act  of  Assembly  and  the  terms  of  the  subscription,  the 
managers  were  to  arrange  the  payments  of  the  stock  into  instal- 
ments. The  money  was  only  payable  as  it  might  be  wanted 
during  the  construction  of  the  road. 

The  stockholders  intrusted  this  to  the  managers,  and  they  direct 
a  special  and  particular  manner  of  payment,  and  of  giving  notice 
that  such  payments  were  required. 

Unless  the  officers  of  the  company,  intrusted  with  the  power  of 
giving  such  notice,  give  it  in  the  manner  the  stockholders  by  their 
managers,  have  ordered  it  should  be  given,  no  action  will  lie. 
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By  an  examination  of  the  orders  of  the  board,  and  a  comparison 
of  them  with  the  publications  proved,  it  is  clear  that  the  notices 
of  demand  of  payment,  were  not  given  as  they  ought  to  have  been  : 
McConahy  v.  The  Turnpike  Co.,  1  P.  &  W.  426. 

In  addition  to  the  want  of  notice  of  demand  by  publication,  there 
is  an  insuperable  objection  in  the  fact,  that  no  personal  notice  was 
given,  or  offer  of  a  certificate  of  the  stock  made  to  the  defendant 
in  error,  which,  by  the  act,  was  necessary :  Sug.  on  Ven.  481 ;  1 
Saund.  481 ;  8  S.  &  R. 

Is  the  whole  or  any  part  of  the  defendant's  claim  barred  by  the 
Statutes  of  Limitations  ?  The  subscription  was  made  on  the  2d 
June  1819.  The  first  demand  of  payment  was  made  on  the  4th 
December  1821,  and  required  a  payment  to  be  made  on  the  1st 
March  1822.  Will  the  statute  commence  running  from  the  time 
of  the  promise,  or  from  the  time  of  the  demand  ?  It  would  seem 
to  be  unreasonable  that  a  party  to  whom  a  promise  is  made  to  be 
performed  on  request,  should  be  permitted  to  lie  by  for  any  time 
he  chose,  and  then,  by  demand,  preclude  the  promisor  from  the 
benefit  of  the  lapse  of  time.  Suppose  a  promissory  note  payable 
on  demand — it  would  be  payable  the  instant  it  was  made.  The 
party  holding  it,  could  not  any  future  period  renew  his  cause  of 
action  by  merely  demanding  payment.  It  would  at  least  require 
some  new  acknowledgment  of  the  debt  to  make  the  party  liable. 
But  in  this  case  no  such  thing  has  been  shown — no  voting  at 
elections,  or  any  other  interference  in  the  concerns  of  the  company. 

If  goods  be  taken  on  an  execution,  which  is  afterwards  set  aside 
for  irregularity,  the  limitation  begins  to  run  from  the  time  of  the 
taking,  and  not  from  the  time  of  the  setting  aside  the  execution : 
3  Johns.  Rep.  528.  So  when  assumpsit  brought  for  attorney's 
fees,  though  due  by  the  record,  the  limitation  may  be  pleaded  not- 
•  withstanding  the  nature  of  the  evidence  by  which  the  claim  is  to 
be  proved:  1  Ld.  Raym.  2;  3  Lev.  367;  4  Bac.  Ab.  403.  So 
also  when  an  administration  account  of  two  administrators  was 
settled,  on  record,  and  one  was  indebted  to  the  other,  the  limitation 
may  be  pleaded  in  an  action  of  assumpsit:  Gemberling  v.  Meyer, 
2  Yeates  341.  So  also  when  a  simple  contract  debt  was  secured 
by  a  pawn,  although  the  pawn  may  be  redeemed  after  six  years ; 
yet  an  action  for  the  debt  would  be  barred  by  the  limitation : 
Slaymaker  v.  Wilson,  1  P.  &  W.  218.  Thus  it  appears  that  the 
recurring  to  the  original  promise  will  not  save  the  plaintiff.  It  is, 
however,  believed  to  be  clear,  that  such  of  the  instalments  as  were 
claimed  more  than  six  years  before  the  action  brought,  are  not 
recoverable  in  this  action. 

White,  for  defendant  in  error. 

On  the  part  of  the  defendant  in  error,  it  is  considered  that  all  the 
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objections  of  the  plaintiff  in  error  to  the  recovery  of  the  amount 
of  stock  subscribed  by  him  are  fully  removed  by  the  Act  of  Assem- 
bly of  the  10th  April  1826 :  Pamph.  L.,  p.  325. 

By  the  provisions  of  the  Act  of  Assembly,  under  which  the 
plaintiffs  below  were  incorporated,  the  managers  were  authorized  to 
call  for  payment  of  the  stock  subscribed,  in  such  proportions,  and 
at  such  times  as  they  might  deem  expedient,  giving  notice  of  the 
time  of  payment,  thirty  days  previous  to  the  time  the  stockholders 
were  required  to  make  the  payment. 

From  an  examination  of  the  several  resolutions  of  the  board, 
referred  to  in  the  bill  of  exceptions,  it  will  appear,  that  the  board 
of  managers  adhered  to  the  provisions  of  the  Act  of  Assembly ; 
but  unfortunately  they  were  not  sufficiently  careful  in  preserving 
the  newspapers,  in  which  notices  of  the  calls  for  payment  had 
been  inserted.  In  this  particular  the  company  was  not  singular, 
and  so  difficult  had  the  recovery  of  the  stock  subscribed  to  the 
different  turnpike  companies  become,  from  the  many  technical 
objections,  taken  by  the  subscribers,  that  the  legislature,  by  the 
Act  of  10th  April  1826,  provided  "that  on  the  trial  of  any  cause 
now  pending  or  that  may  hereafter  be  brought,  the  plaintiff  shall 
not  be  nonsuited  or  affected  in  any  respect  on  the  trial  of  the  same, 
by  reason  of  any  informality  in  the  subscription  of  the  stock,  in 
the  advertising  for  the  organization  of  the  company,  or  for  the  call- 
ing in  of  stock,  if  the  court  are  satisfied  reasonable  notice  of  the 
same  was  given. 

In  the  case  before  the  court  below,  they  were  satisfied,  that  rea- 
sonable notice  of  the  calling  in  of  the  stock  had  been  given ;  and 
the  last  noted  publication  by  the  company,  was  a  call  for  the  whole 
amount  of  subscription  yet  in  arrears,  and  of  this  thirty  days' 
notice  had  been  given. 

It  is  contended  that  this  principle  is  in  no  manner  impugned  by 
the  decision  of  the  case  of  McConahy  v.  Centre  &  Kishacoquillas 
Turnpike — contained  in  1  P.  &  W.  426.  The  printed  advertisement 
was  offered  for  the  purpose  of  showing  that  McConahy  had 
accepted  the  charter,  and  acted  under  it;  and  as  the  question  was, 
whether  McConahy  had  signed  the  advertisement  or  authorized  the 
publication,  the  court  decided  that  the  admission  of  the  paper  in 
evidence  was  erroneous.  But  this  decisi9n  does  not  militate  against 
the  reception  of  the  newspapers  for  a  different  purpose. 

In  the  former  report  of  the  same  case,  contained  in  16  S.  &  R. 
147,  the  Act  of  1826  is  termed  by  Judge  Duncan,  a  healing  act ; 
and  in  Ogle  v.  Somerset  Turnpike  Company,  13  S.  &  R.  356,  the 
Act  of  April  1826,  was  recognised  as  binding  in  all  suits  brought 
thereafter. 

As  to  the  want  of  the  tender  of  a  certificate  of  the  stock  before 
suit  brought,  it  is  not  considered  material ;  as  the  promises  were 
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independent.  And  among  the  various  turnpike  causes  which  have 
been  before  this  court,  this  exception  has  never  been  thought  of. 
The  defendant  would  only  be  entitled  to  a  certificate  after  the 
whole  amount  had  been  paid:  Negley  v.  Stewart,  10  S.  &  R. 
359. 

2.  As  to  the  question  raised  upon  the  Statute  of  Limitations,  it  is 
contended  by  the  defendants  in  this  court,  that  this  case  bears  no 
resemblance  to  the  case  of  a  promissory  note,  payable  upon  demand ; 
it  is  rather  considered  to  assimilate  itself  to  the  case  of  a  promis- 
sory note,  payable  after  a  limited  time ;  upon  which  it  is  clear  that 
the  statute  would  not  run,  until  after  the  time  of  payment  had 
elapsed.  Nor  is  this  position  at  all  affected  by  the  cases  referred 
to  by  the  plaintiff  in  error  on  this  point. 

The  action  was  commenced  before  the  six  years  had  elapsed  from 
the  call  of  any  of  the  instalments  (23d  July  1827)  and  it  is  there- 
fore believed  that  there  was  no  error  in  the  trial  of  this  cause  in 
the  court  below,  and  that  their  decision  should  be  affirmed. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  subscription  of  the  defendant  below  was 
made  under  the  Acts  of  Assembly  which  were  read  in  evidence  to 
the  jury.  The  sixth  section  of  the  first  act  provides,  that  the  presi- 
dent and  managers  first  chosen,  shall  procure  certificates  for  all  the 
shares  of  the  stock  of  the  company,  and  shall  deliver  one  such 
certificate,  signed  by  the  president,  and  countersigned  by  the 
treasurer,  and  sealed  with  the  common  seal  of  the  corporation,  to 
each  person,  for  every  share  by  him,  her,  or  them,  subscribed  and 
held,  he,  she,  or  they,  paying  three  dollars  for  each  share,  which 
certificate  shall  be  transferable,  &c.,  subject,  however,  to  all  pay- 
ments due  or  to  become  due  thereon.  By  the  seventh  section,  the 
president  and  managers  are  authorized,  among  other  things,  to 
ascertain  the  times  when,  and  the  manner  and  proportions  in  which 
the  stockholders  shall  pay  the  money  due  on  their  respective  shares; 
and  by  the  eighth  section  it  is  declared,  that  if,  after  thirty  days' 
notice  in  such  public  newspapers,  at  the  discretion  of  the  managers, 
as  shall  be  best  calculated  to  notify  such  stockholders  of  the  time 
and  place  appointed  for  the  payment  of  any  proportion  or  dividend 
of  the  capital  stock,  in  order  to  carry  on  the  work,  any  stockholder 
shall  neglect  to  pay  such  proportion  or  dividend  at  the  place  ap- 
pointed, for  the  space  of  thirty  days  after  the  time  so  appointed, 
every  such  stockholder  or  assignee  shall,  in  addition  to  the  dividend 
so  called  for,  pay  at  the  rate  of  two  per  cent,  per  month  for  the 
delay  of  such  payment ;  and  to  compel  payment,  the  president  and 
managers  are  expressly  authorized  to  bring  suit. 

By  an  Act  of  Assembly  of  the  10th  of  April  1826,  Pamph.  L., 
p.  325,  fifth  section,  it  is  directed,  "  That  the  several  turnpike 
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road  and  bridge  companies  within  this  commonwealth,  shall  pro- 
ceed to  collect  the  stock  due  by  individuals,  with  the  least  possible 
delay ;  and  apply  the  same  to  the  payment  of  their  debts  pro  rata. 
On  the  trial  of  any  cause  now  pending,  or  that  may  be  hereafter 
brought,  the  plaintiff  shall  not  be  nonsuited  or  affected  in  any  re- 
spect on  the  trial  of  the  same,  by  reason  of  any  informality  in  the 
subscription  of  the  stock,  in  the  advertising  for  the  organization  of 
the  company,  or  for  the  calling  in  of  the  stock,  if  the  court  are 
satisfied  reasonable  notice  was  given  of  the  same." 

This  suit  was  commenced  on  the  23d  of  July  1827.  The  coun- 
sel for  the  plaintiff  in  error,  in  support  of  his  first  two  points,  has 
urged,  that  the  amount  of  the  stock  subscribed  by  his  client  has 
not  been  apportioned  into  instalments,  as  contemplated  by  the  very 
terms  of  the  subscription,  and  the  Act  of  Assembly  already  recited; 
and  that  the  times  and  places  were  not  fixed  for  the  payment  there- 
of, and  due  notice  given  to  him. 

From  the  resolutions  of  the  board  of  managers  read  in  evidence, 
it  certainly  appeared,  that  the  stockholders  had  been  required  and 
directed  to  pay  by  instalments,  at  different  times,  to  the  treasurer 
of  the  company,  the  whole  amount  of  their  respective  subscriptions. 
By  the  terras  of  the  eighth  section  of  the  act  already  cited  a  notice 
given  in  such  newspaper  as  the  managers  shall  direct,  is  made  a 
sufficient  demand,  and  if  any  stockholder,  after  thirty  days'  notice 
so  given,  shall  neglect  to  pay  for  the  space  of  thirty  days  after 
the  time  appointed  for  that  purpose,  he  shall  be  liable  to  be  sued. 
Sixty  days  would  appear  to  be  the  utmost  length  of  time,  after  the 
publication  of  the  notice  to  pay,  that  a  stockholder  could  claim  ex- 
emption from  being  liable  to  a  suit.  It  is  certainly  true,  that  in 
this  case,  a  notice  published  in  the  newspaper,  as  directed  by  the 
managers,  of  all  their  orders,  apportioning  and  demanding  pay- 
ment of  the  stock,  was  not  proved  to  have  been  made;  some  of 
these,  however,  were,  and  especially  the  last  order,  which  was  a 
call  for  payment  of  whatever  remained  upaid  of  the  whole  amount; 
and  this  notice  was  published  in  the  newspapers  directed  by  the 
order  of  the  7th  of  October  1825,  and  no  suit  was  brought  after- 
wards, until  the  23d  of  July  1827.  Under  the  provision  of  the 
act  of  the  10th  of  April  1826,  recited  above,  I  consider  the  re- 
quirement of  the  managers,  and  the  notice  thereof  given,  sufficient 
to  entitle  the  defendants  in  error  to  recover.  The  very  object  and 
design  of  this  act  was  to  dispense  with  the  strictness  of  proof,  that 
otherwise  might  have  been  necessary,  in  case  it  had  not  been  passed. 
The  plaintiff  in  error  cannot  complain  that  he  was  hurried  or  pressed 
unduly  for  payment.  The  last  order  for  paying  up  the  whole,  was 
not  made  until  more  than  six  years  after  the  subscription,  and  no  suit 
was  brought  until  nearly  two  years  after  the  notice  given  of  that 
order  by  a  publication  in  the  newspaper.  I  do  not  think  that  the 
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dividing  of  the  subscription  into  instalments,  and  requiring  that 
they  should  be  paid  at  different  times,  was  of  the  essence  of  the  con- 
tract. It  was  a  matter  that  was  to  be  left  to  the  discretion  of  the 
managers  of  the  company,  who  were  not  restricted  or  limited  in  the 
exercise  of  their  discretion  in  this  respect,  in  any  way  whatever. 
The  act  has  laid  down  no  rule  other  than  that  the  amount  of  the 
stock  shall  be  paid  as  the  managers  shall  require  it.  And  it  was 
the  duty  of  the  defendant  below  to  comply  with  the  requisition  of 
the  managers. 

In  the  next  place  it  is  objected,  that  the  plaintiffs  below  were 
not  entitled  to  maintain  their  action,  because  they  had  •n-ot  made 
out  and  delivered  to  the  defendant  a  certificate  for  his  stock.  He 
had  no  right  to  claim  a  certificate,  until  he  paid  at  least  three  dol- 
lars on  each  share.  It  does  not  appear  that  he  ever  paid  anything, 
His  paying  three  dollars  on  each  share,  I  consider  a  condition  pre- 
cedent which  he  was  bound  to  perform  before  he  could  demand  a 
certificate.  It  cannot  be  supposed  that  each  stockholder  was  to  be 
waited  upon  personally  by  the  managers,  and  tendered  a  certificate 
of  his  stock.  He  was  not  even  to  be  called  on  personally  for  the 
payment  of  his  stock  subscribed;  a  notice  published  in  a  news- 
paper to  this  effect  is  made  sufficient.  It  was  his  business,  as  it 
appears  to  me,  if  he  wished  to  obtain  his  certificate,  to  have  called 
and  first  paid  his  money,  and  then  have  demanded  it.  I  therefore 
think,  that  the  court  below  was  right  in  charging  the  jury  against 
the  defendant,  upon  his  first  two  points. 

I  also  think  that  the  court  was  correct  in  telling  the  jury,  that 
the  Statute  of  Limitations  formed  no  bar  to  the  plaintiff's  claim,  or 
any  part  of  it.  According  to  the  express  provisions  of  the  eighth 
section  of  the  act  of  the  7th  of  February  1818,  already  recited, 
no  action  could  have  been  maintained  for  the  defendant's  subscription, 
or  any  part  of  it,  until  the  managers  had  first  fixed  a  time  for  the 
payment  of  it,  and  given  a  notice,  as  directed  by  the  act.  .  No  part 
of  it  was  required  to  be  paid  before  the  first  of  March  1822,  and 
this  suit  was  commenced  within  five  years  and  five  months  after 
that.  The  rule  on  this  subject  is,  that  the  Statute  of  Limitations 
does  not  begin  to  run,  before  the  plaintiff  has  a  right  to  bring  his 
suit.  No  action  accrued  here  until  the  1st  of  March  1822. 

Judgment  affirmed. 

Referred  to,  6  N.  338. 
Distinguished,  3  H.  306  ;  8  C.  2t. 
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McCarty  against  Springer. 

A.  contracted  to  sell  to  B.  a  house  and  lot  clear  of  encumbrances :  C.,  to 
whom  A.  was  indebted,  was  present  at  the  execution  of  the  agreement;  B. 
executed  a  judgment  bond  to  C.  by  consent  of  A.,  for  the  purchase-money, 
and  took  A.;s  receipt  on  the  article  of  agreement  for  the  bond,  ''which  when 
paid  would  be  in  full  of  the  purchase-money  :':  a  judgment  was  entered  upon 
the  bond.  A.,  previously,  had  entered  into  a  recognisance  as  surety  of  a 
sheriff,  which  was  subsequently  sued  and  a  judgment  obtained  thereon,  for 
the  payment  of  which,  the  same  house  and  lot  of  A.  was  levied  and  sold  and 
purchased  by  B.  at  a  sum  less  than  the  amount  of  the  bond  to  C,  Upon  a 
scire  facias  to  revive  the  judgment  of  C.  against  B.,  it  was  held,  that  B.  had 
a  good  defence  to  the  amount  of  the  purchase-money  which  he  paid  to  the 
sheriff:  and  that  such  defence  might  be  made  upon  the  scire  facias  as  well  as 
if  the  trial  was  upon  the  original  judgment  opened. 

ERROR  to  the  Common  Pleas  of  Fayette  county. 

This  was  a  scire  facias  to  revive  a  judgment  in  waich  Levi 
Springer  was  plaintiff  below,  and  Daniel  B.  McCarty,  defendant. 
The  facts  which  gave  rise  to  the  questions  argued  and  decided  are 
fully  stated  in  the  opinion  of  the  court. 

N~.  Ewing,  for  plaintiff  in  error. 
Dawson,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — The  following  statement  of  facts  was  presented  to 
the  court :  A  certain  N.  Mitchell,  on  the  19th  of  February  1818, 
contracted  by  article  of  agreement  to  sell  to  D.  McCarty,  a  lot  of 
ground  in  Uniontown  ;  he  was  to  convey  it  clear  of  encumbrances ; 
and  the  conveyance  to  be  made  when  the  money  was  paid.  Mitch- 
ell was  indebted  to  Springer,  and  having  become  embarrassed,  a 
meeting  took  place  between  him  and  Springer  and  McCarty,  at  the 
office  of  Springer's  attorney,  where  a  judgment  bond,  dated  the  5th 
of  September  1822,  was  given  by  McCarty  to  Springer  for  the  bal- 
ance due  on  the  articles  of  agreement.  On  the  articles  was  endorsed 
a  receipt  by  Springer's  attorney,  mentioning  that  such  bond  was 
given,  and  declaring  that  when  paid  it  would  be  in  full  of  the  pur- 
chase-money. Springer  was  present  and  knew  the  consideration 
of  the  bond  given  him.  No  deed  was  executed  by  Mitchell  to 
McCarty,  nor  could  he  then,  or  at  any  other  time  after,  give  a  title 
clear  of  encumbrances.  On  the  19th  of  October  1820,  Mitchell  had 
entered  into  a  recognisance  as  one  of  the  sureties  of  D.  P.  Lynch, 
sheriff  of  Fayette  county,  in  the  sum  of  ten  thousand  dollars ;  on 
this  a  sci.  fa.  wasissued,  Commonwealth,  for  Backman,  v.  Lynch, 
and  his  sureties ;  and  on  21st  June  1825,  a  judgment  was  entered, 
and  this  lot  sold  as  the  property  of  Mitchell,  and  purchased  by 
McCarty,  in  the  name  of  a  trustee.  It  also  appeared  that  Springer 
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had  entered  satisfaction  on  a  judgment  which  he  had  against  Mitch- 
ell for  the  amount  of  his  bond,  but  when  this  satisfaction  was  entered, 
was  not  agreed  on  by  the  counsel,  nor  did  it  appear  on  the  record ; 
nor  was  it  stated,  that  this  was  done  in  pursuance  of  any  agreement 
made  when  the  bond  was  given. 

On  the  7th  of  September  1822,  judgment  was  entered  on  this 
bond  in  favor  of  Springer  v.  McCarty  for  ten  thousand  and  fifty- 
eight  dollars  and  fifty  cents,  and  interest  from  5th  September  1822. 
A  sci.fa.  issued  to  revive  the  judgment  to  October  Term  1828;  at 
the  return,  the  defendant  applied  to  the  court  to  open  the  original 
judgment,  and  let  him  into  a  defence;  this  was  refused,  and  he 
then  pleaded  nul  tiel  record,  and  payment  with  leave  to  give  the 
special  matter  in  evidence.  The  dispute  is,  whether  he  should  be 
allowed  credit,  for  the  sum  which  he  had  paid  for  the  house  and  lot 
at  sheriff's  sale  (about  six  hundred  and  sixty-one  dollars). 

The  court  instructed  the  jury  that  this  defence  could  not  be 
made  on  the  sci.  fa.,  but  ought  to  have  been  made  to  the  judgment. 
TVe  think  this  is  error;  because,  even  if  it  had  been  possible  to 
plead  a  judgment,  entered  on  a  warrant  of  attorney,  which  it  was 
not,  yet  the  fact  on  which  the  defence  rested,  occurred  after  the 
judgment  was  entered.  Until  the  lot  was  sold  by  the  sheriff,  it 
was  possible  that  Mitchell  might  be  able  to  make  a  deed  clear  of 
encumbrances ;  after  that  sale,  no  conveyance  by  him  would  have 
any  effect.  The  matter  to  be  proved  under  the  notice  was  a  fact, 
which  occurred  after  the  judgment  entered ;  and  the  legal  effect  of 
such  proof  was  open  to  the  court  and  jury — and  secondly,  the  court 
said  "  it  was  a  rule  of  law,  that  when  one,  before  taking  an  assign- 
ment, calls  on  the  obligor  who  assents  and  says  it  shall  be  paid,  and 
gives  a  judgment  accordingly,  it  will  not  be  allowed  that  he  shall 
afterwards  object  to  the  payment,  on  account  of  anything  existing 
prior  to  the  assignment.  On  both  these  points  we  think  the  law  is 
with  the  plaintiff.  McCarty  knew  of  the  lien  of  the  recognisance, 
and  was  himself  a  party  to  it,  as  one  of  the  sureties  of  Lynch ;  he 
might  have  made  defence  originally  ;  he  did  not  do  so ;  he  assented 
to  the -arrangement  with  Springer,  and  gave  him  a  judgment." 

In  the  hurry  of  a  trial,  the  judge  overlooked  the  fact,  that  the 
defence  is,  not  that  the  property  was  bound  by  the  recognisance ; 
but  that  it  had  been  sold  on  the  recognisances,  a  fact  which  arose 
after,  and  not  before  the  date  of  the  bond.  And  further,  admit- 
ting the  law  to  be  as  stated,  yet  this  is  not  a  bond  given  to 
Mitchell,  and  assigned  to  Springer,  after  calling  on-  McCarty, 
nor  is  the  evidence,  that  Springer  called  on  McCarty,  and 
asked  him  if  the  bond  was  good,  and  was  told  there  was  no 
defence.  The  case  expressly  finds,  that  no  deed  had  been  made ; 
that  when  McCarty  was  ready  to  pay  his  money,  he  had  a  right  to 
call  for  a  deed  clear  of  encumbrances ;  and  that  Springer  knew  all 
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tliis.  We  have  no  evidence  who  procured  the  meeting  of  the 
parties  at  which  this  bond  was  given.  It  is  possible  that  Springer 
finding  his  demand  against  Mitchell  desperate,  procured  the 
meeting  and  the  arrangement,  and  got  McCarty's  bond  as  collateral 
security  for  Mitchell ;  it  is  possible,  that  instead  of  McCarty 
inducing  him  to  take  this  bond,  the  persuasion  was  by  Springer. 
If  it  was  understood  that  McCarty  was  to  pay  at  all  events,  whether 
he  got  a  deed  clear  of  encumbrances  or  got  no  deed,  it  is  not  easy 
to  explain  why  a  conditional  receipt  was  put  on  the  articles  of 
agreement  by  Springer's  attorney.  If  McCarty  was  taken  abso- 
lutely and  Mitchell  discharged,  McCarty  was  entitled  to  a  deed  at 
that  time  ;  for  Mitchell  was  paid,  and  an  absolute  receipt  ought  to 
have  been  written  on  the  article.  But  the  conditional  receipt  is 
perfectly  intelligible,  and  saying  nothing  about  Springer's  judg- 
ment at  that  time  is  perfectly  intelligible  and  a  good  reason  existed 
why  Mitchell  did  not  make  the  deed,  if  this  bond  was  only  a 
collateral  security  for  a  pre-existing  debt,  and  payable  to  Springer 
on  the  same  terms  on  which  the  money  was  payable  to  Mitchell. 
The  fact  of  McCarty's  giving  the  judgment-bond,  taken  alone,  is 
against  him;  the  facts  that  he  got  no  deed,  that  the  conditional 
receipt  and  not  a  receipt  in  full,  was  put  on  the  article,  look  as  if 
all  was  an  arrangement  to  depend  on  future  events,  and  if  Springer 
was,  by  an  agreement  at  that  time,  to  enter  satisfaction  on  his 
judgment  against  Mitchell,  it  would  have  weight  in  his  favor; 
if  there  was  no  such  understanding  at  that  time,  and  he  entered 
satisfaction  after  Mitchell's  property  was  sold,  or  after  it  was  levied 
on,  or  he  otherwise  understood,  he  could  obtain  nothing  from  it, 
and  solely  to  strengthen  his  claim  against  McCarty  it  might 
weigh  the  other  way. 

A  negotiable  note  assigned  in  the  course  of  business,  the 
indorsee  holds  it  free  from  defence  by  the  maker ;  but  if  only 
given  as  a  collateral  security  for  a  debt,  it  is  considered  as  the 
property  of  the  endorser  and  not  of  the  endorsee,  and  is  open  to 
any  just  defence  by  the  maker.  So  if  the  endorsee  takes  it  long 
after  it  is  due,  which  would  be  reason  to  suspect  there  would  be  a 
defence,  much  more  would  this  be  the  case,  if  he  had  positive  notice 
that  there  was  a  defence.  And  so  if  a  person  holding  a  bond,  to 
which  he  knew  there  was  a  defence  or  would  be  one,  and  another 
person  who  also  knew  this,  should  combine  and  induce  the  obligor 
who  was  ignorant  of  a  defence,  to  use  words  which  would  bind 
him  to  the  assignee,  he  would  be  relieved  on  proving  the  fraudulent 
combination  to  entrap  him — fraud,  which  vitiates  every  thing, 
would  have  the  same  effect  here. 

Instead  of  assuming  that  this  bond- was  given  at  the  instance  of 
McCarty,  and  was  understood  and  intended  by  the  parties  as 
closing  the  whole  transaction,  as  entitling  McCarty  at  once  to  his 
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deed,  and  discharging  him  from  Mitchell,  and  discharging  Mitchell 
at  once  and  finally  from  Springer,  for  the  amount  of  the  bond;  it 
ought  to  have  been  inquired  whether  these  things  were  so,  and  the 
jury  should  have  been  told,  that  in  that  event,  the  plaintiff  must 
receive  his  whole  demand.  But  that  if  Springer  still  retained  his 
judgment  against  Mitchell ;  if  McCarty  did  not  pay  Springer,  he 
was  still  held  on  the  article  to  Mitchell.  If  his  bond  was  only  a 
collateral  security  to  Springer,  and  none  of  the  parties  considered 
it  as  a  final  settlement  or  discharge ;  if  all  depended  on  McCarty 
getting  a  deed  clear  of  encumbrances,  and  he  was  not  to  get  a 
deed  till  he  paid  the  bond  or  paid'  Mitchell,  in  short,  if  all  was  as 
much  conditional  as  before  Springer  interfered,  then  McCarty  has 
a  defence,  for  so  much  as  he  paid  for  the  house,  and  interest  from 
the  time  he  paid. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Mateer  against  Hissim. 

The  statute  of  13  Elizabeth  does  not  render  void  a  conveyance  made  by  a 
man,  simply  because  he  was  indebted. 

A  father,  being  indebted,  conveyed  to  his  two  sons  a  tract  of  land,  in  con- 
sideration of  $1500,  for  which  he  took  their  bonds,  and  these  bonds  were  sub- 
sequently given  up,  without  having  been  paid,  to  the  sons,  by  the  father  or 
by  his  administrators  after  his  death,  in  pursuance  of  his  direction;  upon 
proof  that  the  father  left  an  estate  sufficient  to  pay  all  his  debts,  exclusive  of 
the  land  thus  conveyed  to  his  sons  ;  it  was  held,  that  such  conveyance  was 
not  fraudulent  and  void. 

A  purchaser  from  a  fraudulent  grantee,  or  a  fraudulent  debtor,  where  he 
has  not  any  manner  of  notice  or  knowledge  of  the  fraud,  is  protected  from 
the  operation  of  the  statute  of  the  27  Elizabeth. 

WRIT  of  error  to  the  Common  Pleas  of  Westmoreland  county. 

This  was  an  action  of  ejectment,  for  a  tract  of  land,  in  which 
Andrew  Mateer  was  plaintiff,  and  Abner  Hissim  and  Michael 
Kimmel  were  defendants.  All  parties  claimed  under  the  same 
original  title,  which  was  vested  in  Michael  Kimrnel,  Sr.,  the  father 
of  one  of  the  defendants,  a  short  time  before  his  death.  Previously 
to  the  16th  of  January  1818,  Michael  Kimmel,  Sr.,  was  indebted 
by  bond,  which  had  been  assigned  to  Andrew  Mateer,  the  plaintiff, 
in  the  sum  of  two  hundred  dollars,  with  some  years  interest  upon 
it;  on  that  day  he  sold  and*  conveyed  the  land  in  dispute,  one 
hundred  and  forty-eight  aeries,  to  his  two  sons,  Joseph  and 
Michael,  in  consideration  of  fifteen  hundred  dollars,  for  which  he 
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took  their  bonds  payable  at  a  future  day.  No  part  of  the  money 
was  paid  during  the  lifetime  of  the  father.  A  suit  was  brought  by 
Andrew  Mateer  against  Michael  Kimmel,  Sr.,  on  the  bond,  to  May 
Term  1818 ;  but  the  writ  was  not  served  on  the  defendant,  and  he 
died,  in  June  1818,  intestate.  Letters  of  administration  were  issued 
upon  his  estate  to  his  son  Joseph,  who  got  into  his  hands  personal 
estate  of  the  intestate  to  the  amount  of  about  eighteen  hundred 
dollars,  exclusive  of  the  bonds,  which  were  given  for  the  considera- 
tion of  the  land  before  mentioned ;  for  it  did  not  appear  very  clearly 
whether  the  father  had  given  these  bonds,  or  part  of  them,  to  his 
sons  in  his  lifetime,  or  whether  Joseph,  his  administrator,  distri- 
buted them  after  his  father's  death,  in  pursuance  of  an  intention 
which  the  old  man  expressed  to  do  so,  of  which  there  was  some  proof. 
Immediately  after  the  death  of  Michael  Kimmel,  Sr.,  the  suit  of 
Andrew  Mateer  on  the  bond  was  renewed  against  the  administrator, 
and  a  judgment  was  recovered  on  the  llth  of  January  1819.  Upon 
this  judgment  a  Ji.  fa.  issued  to  August  Term  1819,  which  was 
returned  "nulla  bona."  Previously  to  this,  to  February  Term 
1820,  Mateer  brought  a  suit  on  the  administration  bond  of  Joseph, 
the  administrator,  upon  which  no  further  proceeding  was  had  until 
1825,  when  he  obtained  a  judgment  by  award  of  arbitrators,  for  the 
amount  of  his  debt,  interest  and  costs.  No  execution  was  issued 
on  this  judgment,  because  before  it  was  obtained,  in  1824,  others 
had  obtained  judgments  against  Joseph,  upon  which  his  land,  the 
same  which  his  father  conveyed  to  him,  was  levied  and  sold  by  the 
sheriff'  to  S.  Trevor.  At  this  time  Joseph  and  all  his  sureties  in 
the  administration-bond  were  insolvent.  In  1826,  S.  Trevor  sold 
to  Abner  Hissim,  one  of  the  defendants,  by  articles  of  agreement, 
and  received  four  hundred  and  fifty  dollars  on  account  of  the  pur- 
chase-money. Mateer  then  went  back  to  his  original  suit,  and 
issued  an  als.  fi.  fa.  to  November  Term  1825,  which  was  leyied  on 
the  land  in  dispute,  and  the  same  was  condemned.  To  May  Term 
1827,  a  vend,  expos,  issued,  upon  which  the  land  was  sold  and  pur- 
chased by  Andrew  Mateer,  the  plaintiff.  Joseph  and  Michael 
Kimmel,  soon  after  they  received  the  conveyance  from  their  father, 
had  divided  the  land  between  them  ;  and  in  this  suit,  Hissim  and 
Michael  Kimmel  severed  in  their  defence.  There  was  some  evi- 
dence that  Hissim  knew  of  Mateer's  claim  when  he  purchased  from 
Trevor. 

The  court  (Young,  president,)  submitted  to  the  jury  the  fact, 
whether  the  original  design  of  the  conveyance  by  the  father  to  the 
sons  was  to  defraud  creditors,  and  intimated  pretty  strongly  to  the 
jury  his  opinion,  that  the  facts  did  not  warrant  that  conclusion; 
and  if  they  thought  so,  they  should  find  for  the  defendants.  The 
jury  found  for  the  defendants. 

3  p.  &  W.— 11 
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J  B.  Alexander,  for  plaintiff  in  error,  cited  2  Atk.  174 ;  1 
Yeates  574;  Sugden  494;  2  Chan.  Ca.  116;  12  S.  &  R.  454;  1 
Rawle  328 ;  1  Fondb.  262  ;  Cowper  434-5  and  711 ;  1  Pet.  C.  C. 
460 ;  1  Rawle  352 ;  8  S.  &  R.  451 ;  2  P.  &  W.  91. 


Foster,  for  defendant  in  error. — That  the  statute  of  13  Elizabeth 
was  not  applicable  to  the  facts  of  this  case,  cited  Rob.  Dig.  302  ;  1 
Rawle  244 ;  1  Peters  Rep.  464.  That  admitting  that  the  defend- 
ant Hissim  had  notice  of  a  claim  of  the  plaintiff's,  yet  he  is  but  a 
purchaser  with  notice,  from  a  purchaser  without  notice,  and  there- 
fore he  cannot  be  affected  by  the  fraud,  even  if  it  existed,  and  was 
proved  :  8  Cranch  462 ;  Cox's  Dig.  340,  No.  47  ;  2  Mason  252  ; 
4  Wheat.  487 ;  6  Cranch  133 ;  Sugden  531 ;  Whart.  Dig.  210, 
No.  91. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — Michael  Kimmel,  Sr.,  in  January  1818,  was  pos- 
sessed of  five  bonds,  against  J.  Beck,  of  sixty  pounds  each ;  Beck 
was  able  to  pay,  and  has  paid  all  these  since  Kimmel's  death. 
He  had  also  other  bonds  to  the  amount  of  three  hundred  and 
twenty  pounds,  and  his  personal  property  was  valued  at  about 
fifty  pounds;  in  all,  about  eighteen  hundred  dollars.  He  was 
indebted  the  amount'  of  one  bond  for  two  hundred  dollars,  with 
four  years'  interest,  and  to  another  person  twenty-seven  dollars. 
I  have  stated  the  above  as  the  debts  due  to  him,  though  there 
was  some  proof,  but  not  positive,  that  he  was,  at  that  time,  pos- 
sessed of  more  than  double  this  amount,  and  probably  the  jury 
believed  he  was. 

On  the  16th  of  January  1818,  he  conveyed  to  his  two  sons,  Jo- 
seph and  Michael,  a  tract  of  one  hundred  and  forty-eight  acres  (the 
land  in  dispute),  by  deed,  for  the  consideration  of  fifteen  hundred 
dollars ;  no  money  was  paid,  but  ten  bonds  were  given  for  the  pur- 
chase-money, and  it  was  proved  that  he  spoke  of  giving  some  of 
these  bonds  to  Michael,  his  son,  to  support  him. 

On  the  16th  of  June  1818,  old  Michael  was  dead,  and  letters 
of  administration  issued  to  his  son  Joseph.  It  did  not  appear 
whether  the  intestate  had  cancelled  these  same  ten  bonds  or  given 
them  to  the  obligors  in  his  lifetime,  or  whether  they  came  into  the 
hands  of  Joseph,  one  of  the  obligors,  as  administrator ;  but  it  did 
appear  that  Joseph,  the  administrator,  as  early  as  the  23d  of  June 
1818,  gave  two  of  the  five  bonds,  first  mentioned,  to  a  brother-in- 
law,  and  on  the  15th  of  August  1823,  gave  the  remaining  three 
bonds  to  a  brother.  It  was  stated  in  the  receipt  which  he  took  from 
each  of  them,  that  the  bonds  had  been  assigned  by  his  father  in  his 
lifetime,  and  assuming  this  to  be  true,  and  also  taking  it  for 
granted  that  he  gave  up  to  Joseph  and  Michael  these  ten  bonds  in  his 
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lifetime,  there  remained  in  the  hands  of  the  administrator,  the 
bonds  for  three  hundred  and  twenty  pounds,  and  the  personal  pro- 
perty to  enable  him  to  pay  two  hundred  and  seventy  dollars. 

To  June  term  1818,  Andrew  Mateer  brought  suit  against  Michael 
Kimrnel,  Sr.,  for  his  debt  of  two  hundred  dollars.  The  writ  not 
having  been  served,  it  was  renewed  to  the  next  term  against  the 
administrator ;  and  at  January  term  1819,  judgment  was  rendered. 
To  August  Term  1819,  he  issued  a  fi.  fa.  which  was  returned  nulla 
bona.  To  February  Term  1820,  Mateer  brought  suit  on  the 
administration  bond  of  Joseph  Kimmel ;  and  after  permitting  it  to 
rest  five  years,  it  was  referred,  under  our  compulsory  arbitration 
law,  and  an  award  was  made  for  the  plaintiff  for  three  hundred  and 
thirty-seven  dollars  and  sixty-seven  cents.  Nothing  was  done  on 
that  judgment,  because,  in  the  meantime,  Samuel  Trevor  had 
obtained  a  judgment  against  Joseph  Kimmel,  which  was  revived  by 
sci.  fas.  to  August  term  1823,  and  to  the  same  term  had  issued  a 
fi.  fa.  and  levied  it  on  the  lands  Joseph  had  got  from  his  father, 
together  with  other  lands,  which  were  condemned,  and  on  a  vend, 
expos,  issued  by  Joseph  Painter,  who  had  also  obtained  a  judgment 
against  Joseph  Kimmel,  were  sold  to  S.  Trevor,  on  the  24th  of 
February  1824.  The  price  did  not  pay  the  amount  due  Painter 
and  Trevor.  The  sheriff's  deed  to  Trevor  was  dated  the  24th  of  Feb- 
ruary 1824.  Joseph  Kimmel  was  then  insolvent ;  and  his  bail  had 
also  become  insolvent,  though  good  when  they  signed  his  bond. 
Mateer  then  went  back  to  his  original  suit ;  and  to  November  term 
1825,  he  issued  an  als.  fi.  fa.,  which  was  levied  on  the  one  hundred 
and  forty-eight  acres  of  land  sold  by  Michael  Kimmel,  the  elder; 
and  on  a  vend,  expos,  to  May  term  1827,  it  was  sold  to  A.  Mateer, 
the  plaintiff,  for  thirty  dollars.  In  1826  Hissim  had  purchased, 
by  articles  of  agreement,  from  Trevor,  and  had  paid  four  hundred 
and  fifty  dollars  in  part  of  the  purchase-money.  It  was  also  in 
proof,  that  Joseph  had  divided  the  land,  soon  after  the  conveyance 
from  their  father ;  and  Hissim  and  Michael  severed  in  the  defence. 

It  may  be  proper,  in  discussing  this  case,  to  refer  to  the  words 
of  the  statute  of  the  13  Elizabeth,  which  declares  "  every  feoffment, 
gift,  grant,  alienation,  bargain,  and  conveyance  of  land,  &c.,  goods, 
&c.,  made  with  intent  to  delay,  hinder,  and  defraud  creditors  and 
others  of  their  just  actions,  debts,  &c.,  shall  be  henceforth  deemed 
and  taken,  only  as  against  that  person  or  persons,  his  or  their  heirs, 
executors,  &c.,  whose  actions,  suits,  &c.,  by  such  guileful,  covin- 
ous,  or  fraudulent  practices  or  devices  are  or  shall  be  in  any  wise 
disturbed,  hindered,  delayed  or  defrauded,  to  be  clearly  and  utterly 
void,  frustrate,  and  of  none  effect."  This,  however,  is  limited  by 
a  proviso,  "  that  this  act,  or  anything  therein  contained,  shall  not 
extend  to  any  estate  or  interest  in  land,  £c.,  had,  &c.,  or  thereafter 
to  be  had,  made,  conveyed  or  assured,  which  estate  or  interest  is  or 
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shall  be  upon  good  consideration,  and  bona  fide,  lawfully  conveyed 
or  assured  to-  any  person,  &c.,  not  having,  at  the  time  of  such  con- 
veyance or  assurance  to  them  made,  any  manner  of  notice  or 
knowledge  of  such  covin,  fraud,  or  collusion  as  is  aforesaid."  The 
statute  27  Elizabeth,  makes  such  conveyances  void  as  to  subsequent 
purchasers. 

It  has  been  often  said,  that  this  statute  is  in  affirmance  of  the 
common  law  ;  if  so,  it  is  a  very  explicit  declaration  of  what  the 
common  law  was ;  yet,  neither  in  England  nor  America,  have  the 
decisions  on  it  been  uniform  or  reconcilable  with  each  other ;  and 
I  wish  I  could  say  those  in  our  own  state  are  an  exception.  ,  The 
statute  does  not  render  void  a  conveyance  made  by  a  man,  simply 
because  he  is  indebted.  In  this  state,  if  land  be  sold  which  is 
bound  by  a  judgment,  and  that  judgment  is  not  discharged,  it  may 
be  levied  on  in  the  hands  of  the  vendee ;  but  a  judgment  obtained 
afterwards,  cannot  generally  be  levied  on  lands  in  the  hands  of  him 
who  bought  it  and  got  his  deed  before  judgment  obtained.  If  not 
generally,  when  can  it  be  so  levied  ?  Only  when  the  purchaser,  as 
well  as  the  seller,  knew  of  and  joined  in  the  fraud.  By  the  very 
words  of  the  proviso,  the  act  does  not  extend  to  cases  in  which  the 
purchaser  had  no  notice  or  knowledge  of  the  covin,  &c.  If  it  were 
otherwise,  the  most  honest  vendee  who  bought  and  paid  a  full  price, 
would  lose  his  land  or  goods,  because  the  vendor  instantly  absconded 
and  took  the  purchase-money  out  of  the  reach  of  his  creditors.  It 
is  reasonable,  that  he  who  purchases  and  pays,  with  the  intent  and 
purpose  of  enabling  the  vendor  to  carry  away  the  funds  and  defraud 
his  creditors,  should  lose  ;  but  it  would  not  be  easy  to  find  a  reason 
why  an  honest  man,  who  knew  of  no  such  design,  and  suspected  no 
such  result,  should  suffer ;  so  far,  there  is,  on  this  point,  no  dispute. 
But  it  has  lately  been  decided  in  Connecticut,  and  by  Chancellor 
Kent,  in  New  York,  that  although  a  fair  purchaser  from  a  fraudulent 
debtor  is  protected,  yet  a  fair  purchaser  from  a  fraudulent  grantee 
of  a  fraudulent  debtor  is  not.  I  premise  that  I  do  not  speak  of 
cases,  in  which  the  deed  itself  gives  notice  which  may  lead  to  sus- 
picion, or  where  on  its  face  it  is  voluntary  ;  for  there,  it  cannot  be 
said  that  a  purchaser  has  not  any  manner  of  notice. 

I  hold  that  a  purchaser  from  a  fraudulent  grantee  is  as  much 
protected  as  one  from  the  grantor,  where  he  has  not  any  manner  of 
notice  or  knowledge  of  the  fraud  or  collusion ;  because,  in  the 
enacting  clause,  it  is  the  fraudulent  feoffment,  gift,  &c.,  which  is 
avoided.  In  the  proviso,  it  is  the  estate  or  interest  of  any  person 
who  had  no  manner  of  notice  or  knowledge  of  the  fraud  which  is 
protected.  Any  innocent  man  wlio  acquires  bona  fide  an  estate  in 
land  so  fraudulently  sold,  without  knowledge  of  the  fraud,  is,  then, 
within  the  words  of  the  law.  The  bona  fide  purchaser  from  a 
debtor  intending  to  defraud  his  creditors  is  protected ;  because,  in 
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the  ordinary  course  of  business,  he  has  done  what  he  could  law- 
fully do;  and  he  being  honest,  is  not  to  suffer  for  the  fraud  of 
another,  of  which  he  had  no  knowledge  or  suspicion.  It  would  not 
be  easy  to  give  a  reason  why  another  man,  or  the  same,  also  acting 
in  the  ordinary  course  of  business,  shall  lose  his  property  on 
account  of  a  fraud  committed  by  two  others,  but  of  which  he  had 
no  manner  of  notice  or  knowledge.  The  creditor  loses  in  the  first 
case,  because  the  fraudulent  person,  having  got  himself  or  his  pro- 
perty out  of  his  power,  there  is  no  way  to  compensate  such  cred- 
itor, except  by  taking  that  compensation  from  an  honest  man,  who 
never  dreamed  of  injuring  him.  And  the  same  reason  applies  with 
equal  force,  to  protect  the  innocent  and  bona  fide  purchaser  from 
the  fraudulent  grantee.  I  object  to  the  decision  in  1  Day  527,  and 
3  Johns.  Chan.  371-2,  because  we  have  the  British  statute  in 
force  unchanged ;  it  has  been  changed  in  New  York,  by  uniting  the 
statutes  of  the  13  and  27  Elizabeth  into  one  act,  consolidating  the 
two  provisions  into  one,  and  changing  some  of  the  expressions.  In 
connection  therewith  they  have  an  act  of  their  own,  and  its  phrase- 
ology I  don't  know,  and  cannot  here  ascertain.  But  suppose  they 
have  retained  the  very  words,  we  ought  not  to  follow  those  deci- 
sions. Judge  Story  has  shown,  in  2  Mason  376,  et  seq.,  that  those 
decisions  are  a  departure  from  the  construction  long  settled  in 
England ;  it  would  be  easy  to  add  to  the  cases  cited  by  him.  See 
Sug.  on  Ven.  471.  When  we  adopted  that  statute,  we  took  along 
with  it  its  then  settled  construction.  If  our  circumstances,  modes 
of  business,  or  other  cause,  required  it,  ive  may  make  the  necessary 
change  in  the  construction  ;  but  we  cannot  follow  the  changes 
made  by  every  tribunal  in  the  twenty-four  states.  Several,  and 
among  them  Massachusetts  and  the  Supreme  Court  of  the  United 
States  (see  6  Cranch  133),  adhere  to  the  construction  settled 
in  England ;  and  the  latter  court  has  said  we  ought  not  to  follow 
the  changes  made  in  England,  since  our  separation :  5  Peters  280. 
The  deed  from  the  elder  Kimmel,  on  its  face,  purported  to  have 
been  made  for  full  and  valuable  consideration.  Joseph  entered  upon 
and  enjoyed  his  part  in  severalty  for  six  years  before  Trevor  pur- 
chased it  at  sheriff's  sale.  There  is  no  allegation  that  Trevor  had 
any  knowlege  or  notice  of  any  fraud ;  his  estate  is  then  protected 
by  the  express  words  of  the  proviso.  But  it  is  said  Hissim  heard 
a  rumor  of  some  adverse  title,  before  he  contracted  with  Trevor. 
To  this  it  might  be  answered,  that  Trevor  is  still  the  owner,  being 
unpaid,  except  in  part:  but  there  is  another  answer:  if  Trevor 
held  it  clear  of  this  claim,  he  can  sell  it  clear  of  it ;  whoever  owns 
land  in  fee-simple,  unencumbered,  can  sell  it  in  fee-simple,  unen- 
cumbered, as  long  as  an  estate  in  fee-simple  retains  the  meaning 
heretofore  attached  to  it.  The  law  knows  not  jf  an  unencumbered 
estate  in  fee-simple,  which  is  forfeited  by  alienation ;  or  which  tho 
the  owner  cannot  give  a  good  title  for  to  the  purchaser. 
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But  it  is  said  that  the  part  of  Michael  Kimmel  is  subject  to  this 
claim.  Whether  the  deed  to  the  two  sons  was  with  intent  to  de- 
fraud any  person,  either  on  the  part  of  the  father  or  sons,  was  a 
question  of  fact,  as  the  intention  must  always  be :  3  Dall.  321-3. 
Taking  the  property  retained  by  the  old  man  at  the  lowest  estimate, 
it  was  equal  to  five  times  the  amount  of  all  he  owed ;  and  this  on 
the  supposition  that  it  was  intended  that  the  bonds  for  the  consid- 
eration of  the  sale  should,  never  be  paid.  Every  voluntary  settle- 
ment is  not  void,  nor  voidable  by  any  creditor  who  has  no  lien  on  it 
at  the  time,  if  enough  and  more  than  enough  is  reserved  to  pay  all 
debts. 

If  this  claim  had  been  known  to  the  old  man,  and  he  had  been 
craved  for  it  in  January  1818,  is  it  presumable  that  with  bonds  to 
five  times  its  amount,  he  should  have  contemplated  disposing  of  his 
land,  and  then  lying  in  jail  till  his  death,  or  being  discharged  by 
perjury,  to  avoid  so  trifling  a  claim.  Had  he  disposed  of  every- 
thing he  had,  such  might  have  been  the  presumption,  and  perhaps 
an  irresistible  presumption,  which  would  take  a  case  from  the  jury ; 
but  when  he  reserved  very  ample  funds,  it  became  a  question  for 
the  jury. 

If  the  father  had  afterwards  disposed  of  all  his  property,  or  lived 
to  spend  it ;  or  if,  as  in  Thompson  v.  Daugherty,  he  was  about  to 
enter  into  extensive  business,  where  large  debts  might  be  incurred, 
it  might  have  altered  the  case ;  but  nothing  of  the  kind  occurred, 
or  was  in  contemplation.  Take  it  at  the  worst,  he  preserved  to  the 
day  of  his  death,  far  more  than  sufficient  for  his  debts. 

I  am  aware  that  in  England  a  voluntary' conveyance  is  now 
held  conclusively  void  against  a  subsequent  sale  for  a  valuable 
consideration ;  and  of  course  against  subsequent  creditors.  The 
law  was  at  one  time  otherwise ;  and  that  prior  construction  having 
been  adopted  in  practice  here,  the  alteration  absolutely  fixing  fraud 
on  a  voluntary  family  settlement,  ought  not  be  followed :  5  Peters 
280. 

I  am  also  aware,  that  a  voluntary  deed  has  been  said  to  be  void, 
where  the  person  is  indebted  at  the  time,  unless  the  presumption 
of  fraud  is  repelled  by  those  debts  being  provided  for  by  mortgage, 
or  provision  in  the  deed  itself.  The  phrase  "  indebted  at  the 
time,"  must  be  taken,  however,  with  some  limitation  ;  it  cannot 
mean  a  man  indebted  for  a  night's  lodging  or  a  hat.  It  must  mean 
some  debt  bearing  some  proportion  to  the  property  retained,  which 
may  render  its  payment  doubtful ;  some  debt  worth  providing  for  by 
a  mortgage,  or  in  a  deed;  and  if  it  be  such  a  debt,  I  know  no 
authority  and  no  reason  for  saying,  it  must  be  provided  for  in  either 
of  those  ways.  A  deed  ought  not  be  set  aside  on  account  of  a  debt 
so  small,  that  the  grantor  at  the  time,  and  all  his  life,  had  property 
to  pay  five  times  its  amount,  and  left  such  property  at  his  death, 
expressly  subject  to  that  debt. 
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If  the  debt  in  question  be  lost,  it  was  lost  by  the  fraud  or  mis- 
fortune of  the  administrator,  and  the  laches  of  the  creditor. 

ROSB,  J.  dissented. 

Judgment  affirmed. 

Referred  to,  8  Wr.  416;  25  Smith  478;  27  Id.  236. 
Followed,  5  W.  409,  410;  4  Wh.  42;  2  J.  117  ;  2  H.  502 


Sinclair  against  Wilson. 

An  administrator  who  suffers  a  judgment  to  be  rendered  against  him,  in 
an  action  wherein  the  declaration  does  not  charge  him  with  having  re- 
ceived estate  sufficient  to  pay  the  debt  sued  for,  does  not  thereby  make  such  an 
admission  of  assets  as  will  charge  him  personally. 

Hence,  a  judgment  obtained  by  an  award  of  arbitrators,  against  an  ad- 
ministrator in  an  action  where  no  declaration  was  filed,  was  field  not  to  be 
conclusive  upon  the  administrator  personally. 

ERROR  to  the  Common  Pleas  of  Westmoreland  county. 

This  was  a  case  stated  for  the  opinion  of  the  court,  the  facts  of 
which  are  fully  set  forth  in  the  opinion  of  his  Honor  who  delivered 
that  of  the  court. 

HUSTON,  J. — Robert  Baldridge  died  in  1815,  and  on  21st  August 
of  that  year,  letters  of  administration  issued  to  his  widow  Jane 
Baldridge  and  David  Wilson.  Thomas  and  William  Baldwin  were 
the  sureties  of  the  administrators  and  on  their  administration  bond. 
Suit  had  been  brought  on  that  bond  and  a  judgment  rendered  for 
the  penalty.  A  scire  facias  issued  thereon  against  the  defendants, 
alleging  a  devastavit,  and  a  case  was  stated  for  the  opinion  of  the 
court  as  follows : 

After  stating  the  death  of  Baldridge,  and  the  administration  on 
his  estate,  and  the  bond  and  suit  on  it,  as  above,  the  case  proceeds : 
To  February  term,  1828,  No.  121,  suit  was  brought  by  A.  Sinclair 
against  the  administrators,  in  Westmoreland  county,  and  the  pro- 
cess was  served  on  D.  Wilson ;  and  a  rule  of  reference  was  entered 
by  the  plaintiff  and  arbitrators  appointed,  who,  on  the  1st  Jiine 
1818,  reported  in  favor  of  plaintiff  for  one  hundred  and  thirty- 
seven  dollars.  There  was  no  appeal,  and  the  report  became  a  final 
judgment.  At  that  time  the  plaintiff  might  refer  before  he  filed  a 
narr.  and  he  did  so  in  this  case;  and  the  award  and  judgment  was 
obtained  before  the  defendant  plead  or  could  plead  to  the  action. 
An  execution  issued  for  the  hundred  and  thirty-seven  dollars  to 
Nov.  1818,  and  a  return  of  nulla  bona  was  made  upon  it.  To 
February  term  1819,  suit  was  brought  on  the  administration  bond, 
and  the  writ  served  on  the  three  defendants  in  this  suit,  but  not 
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on  Jane  Baldridge  :  a  plea  was  put  in,  and  in  1825  a  judgment  was 
rendered  for  the  penalty.  This  judgment  being  only  cautionary, 
this  scire  facias  was  sued  out,  in  which  the  plaintiff'  claims  his  whole 
one  hundred  and  thirty-seven  dollars,  judgment  and  costs.  The 
following  facts  are  also  found,  if  they  could  be  legally  given  in 
evidence  under  special  plea.  On  the  5th  of  September  1815,  an 
inventory  and  appraisement  of  the  personal  estate  of  said  Robert 
Baldridge,  deceased,  was  duly  made,  and  it  was  filed  in  the  register's 
office  on  the  23d  of  September  1815.  A  statement  on  oath  of  the 
debts  of  the  deceased  was  filed  the  2d  December  1815 ;  some  of 
these  are  hereafter  mentioned.  On  the  16th  of  February  1817, 
John  Hume  obtained  a  judgment  before  a  justice  against  the  admin- 
istrator for  thirty-six  dollars  thirty-five  cents,  a  transcript  of  which 
was,  in  1819,  filed  in  the  prothonotary's  office.  And  further,  that  in 
the  Common  Pleas  of  Westmoreland  county,  Alexander  McClurg, 
at  November  term  1814,  obtained  a  judgment  against  Baldridge  in 
his  lifetime,  and  David  Wilson,  for  the  proper  debt  of  Baldridge, 
for  four  hundred  and  ten  dollars,  upon  which  several  executions 
issued ;  first,  in  the  lifetime  of  Baldridge,  and  since  against  D. 
Wilson,  the  survivor,  and  the  debt  is  not  yet  paid.  This  judgment 
would  have  absorbed  the  whole  personal  estate.  On  the  24th  Feb- 
ruary 1819,  the  administrators  presented  their  account  to  the  regis- 
ter, where  it  was  passed,  and  was  duly  confirmed  by  the  Orphans' 
Court  on  the  24th  May  1819.  This  account  showed  the  applica- 
tion of  the  whole  personal  estate. 

On  the  9th  October  1813,  R.  Baldridge  and  Thomas  Baldwin 
one  of  the  defendants,  settled  their  accounts,  and  the  deceased  was 
indebted  upwards  of  $500,  no  part  of  which  has  been  or  can  be 
paid.  The  court  gave  judgment  for  the  defendants. 

Those  decisions  of  the  courts  of  common  law,  by  which  an  ad- 
ministrator who  neglects  to  plead  fully  administered,  or  want  of  as- 
sets, is  held  to  admit  assets,  are  among  the  most  harsh  and  unreason- 
able.1 It  was  introduced  at  a  time  when  many  supposed  the  world 
ought  to  be  governed  by  logic;  and  that  an  abstract  syllogism  was 
the  only  true  test  of  the  truth  and  justice  of  anything.  The  decla- 
ration, then  always,  after  stating  the  demand  against  the  deceased, 
averred  that  assets  sufficient  to  pay  came  to  the  hands  of  the  ad- 
ministrator. The  administrator  often  denied  the  claim  of  the 
plaintiff,  and  he  omitted  to  apply  to  the  averment,  that  assets  came 
to  his  hands,  to  say  that,  therefore,  they  did  come,  or  that  it  was 
admitted  they  came  to  his  hands,  was  a  non  sequiter.  At  best  it 
only  proved,  that  his  attorney  was  a  careless  pleader.  But  it  was 
so  settled ;  and  whether  the  law  is  so  in  this  state :  or  whether  our 
Acts  of  Assembly,  or  our  practice  has  changed  it,  I  shall  not 

1  Remedied  by  Act  24th  February  1834,  §  37,  P.  L.  80. 
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inquire  at  present ;  I  will  only  say,  that  if  our  statements  do  not 
aver  that  assets  came  to  the  hands  of  an  administrator,  it  is  not 
easy  to  say,  why  in  his  pleading  he  should  deny  what  is  not  alleged, 
or  how  an  issue  could  be  taken  on  such  plea  without  a  departure. 
The  law  continues  as  above  stated  in  one  end  of  Westminster 
Hall,  but  it  has  ceased  to  work  injustice;  for  if  the  administrator 
has  not  sufficient  assets  to  pay,  he  has  only  to  procure  «ome  friendly 
creditor  to  file  a  bill  in  chancery,  on  which  he  submits  to  account ; 
the  chancellor  then  takes  cognisance  of  the  whole  estate,  and  the 
judgment  at  law  is  arrested,  and  considered  as  settling  the  amount 
due  the  plaintiff,  to  which  the  chancellor  decrees  so  much  as  by 
an  apportionment  of  the  assets  falls  to  his  share.  Why  we,  who 
profess  to  follow  equity,  have  not  in  some  way  attained  the  same 
thing  in  our  courts,  I  do  not  know.  And  it  is  more  strange,  as 
by  express  Act  of  Assembly,  in  all  cases  before  a  justice  of  the 
peace,  the  amount  due  the  plaintiff  is  first  ascertained  by  a  judg- 
ment, and  after  that  is  decided,  provision  is  made  to  ascertain 
what  portion  of  such  demand  can  be  paid  from  the  assets.  It  has 
been  said,  that  a  judgment  of  a  justice  is  no  proof  of  assets,  because 
their  being  no  pleadings  before  a  justice,  the  administrator  is  not 
concluded,  by  omitting  to  allege  want  of  assets  there;  in  other 
words,  that  he  is  not  concluded,  because  he  omitted  to  do  what  was 
impossible.  Be  it  so :  the  plaintiff  in  this  case  might  have  filed  a 
declaration  or  a  statement,  and  called  for  a  plea :  he  has  not  done 
so,  but  he  has  done  more ;  by  omitting  to  declare  or  file  a  statement, 
he  had  rendered  it  impossible  that  the  defendant  should  plead ;  he 
has  got  a  judgment  without  stating  his  claim,  and  of  course  in  such 
a  way  that  the  defendant  could  not  state  any  defence  of  any  kind. 
Unless  therefore  we  are  prepared  to  decide,  that  the  act  of  admin- 
istering is  an  admission  of  assets,  and  renders  the  administrator 
liable  for  all  claims  at  once ;  there  is  no  ground  to  charge  these 
defendants.  As  soon  as  the  plaintiff  put  his  claim  in  such  a  state 
as  that  it  was  possible  for  the  defendant  to  allege  the  want  of 
assets,  he  did  so,  and  proved  his  allegation  to  be  true. 

Judgment  affirmed. 

Followed,  6  C.  83. 
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Lynn  against  McMillen. 

An  alias  or  pluries  capias  or  summons  is  a  continuance  of  the  original 
process,  if  therefore,  special  bail  be  entered  in  time  in  the  original  suit 
in  which  the  writ  was  returned  non  eat  investus,  it  will  be  a  compliance  with 
the  conditions  of 'the  bail-bond  given  upon  an  alias  or  pluries  capias. 

An*  appearance  after  the  return-day  of  the  writ,  but  within  six  weeks,  is  a 
compliance  with  the  legal  effect  of  the  condition  of  a  bail-bond ;  and  it  may 
be  pleaded  in  bar  to  an  action  upon  it. 

ERROR  to  Fayette  county. 

William  McMillen  issued  a  capias  in  case  against  William  J. 
Lynn,  to  June  term  1829,  and  required  bail  in  two  hundred  and 
fifty  dollars.  The  writ  was  returned  "non  est  inventus."  An 
alias  capias  was  issued  to  October  term  1829,  which  was  returnable 
on  the  26th  October.  This  was  returned  "  cepi  corpus  and  bail- 
bond  taken."  On  the  7th  December  1829,  Andrew  J.  Lynn 
became  bound  as  special  bail  of  William  J.  Lynn  in  the  original 
suit  to  June  term.  On  the  18th  January  1830,  and  to  March 
term,  William  McMillin,  assignee  of  William  Salter,  sheriff, 
brought  an  action  of  debt  upon  the  bail-bond,  given  by  William 
J.  Lynn  and  Andrew  J.  Lynn  to  the  sheriff,  upon  the-alias  capias; 
to  which  the  defendants  plead  "  Gomperuit  ad  diem"  and  the 
plaintiff  replied  "nul  tiel  record."  Upon  this  issue  the  court 
rendered  a  judgment  for  the  plaintiff,  which  was  subsequently 
liquidated  by  a  writ  of  inquiry  of  damages  at  one  hundred  and 
sixty  dollars  and  sixty-two  cents. 

The  error  assigned  was,  that  the  court  should  have  rendered  a 
judgment  on  the  issue,  for  the  defendants. 

E.  Ewing,  for  plaintiff  in  error. 
Dawson  and  MeKennon,  contra. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — In  actually  entering  special  bail  on  the  last  day 
of  the  six  weeks,  the  defendants  undoubtedly  intended  to  perform 
the  condition  of  their  bond ;  and  were  the  act  not  such  as  to  avail 
them  by  pleading,  no  court  would  hesitate  to  relieve  them  in  a 
summary  way  from  the  consequences  of  the  officer's  blunder.  But 
the  bail  as  entered,  was  in  fact  a  performance  of  the  condition,  and 
pleadable  strictly  as  such.  Instead  of  being  the  inception  of  a 
fresh  suit  an  alias  or  pluries  is  at  the  common  law,  but  a  contin- 
uance of  the  process ;  and  there  is  no  reason  why  it  should  not  be 
so  here  where  the  capias  or  summons  is  the  originating  writ.  It  was 
held  to  be  strictly  so  in  Schlosser  v.  Lesher,  1  Dall.  411,  where 
to  a  plea  of  the  Statute  of  Limitations,  the  plaintiff  successfully 
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replied  an  original  summons  on  a  particular  day  within  the  six 
years ;  which  he  could  not  have  done,  had  not  the  action  been  com- 
menced by  such  original,  and  continued  by  the  further  process 
without  break  or  interval.  That  such  an  interval  will  let  in  the  bar 
ot  the  statute,  is  shown  by  Harris  v.  Dennis,  1  S.  &  R.  23(5,  where 
it  was  not  saved  by  a  previous  action  within  the  six  years,  in  which 
the  plaintiff  had  suffered  a  nonsuit.  All,  then,  is  process  in  the 
same  action,  the  entries  in  which,  may  be  under  the  original  or  any 
subsequent  writ.  The  practice  has,  indeed,  been  to  continue  the 
entries  under  the  writ  on  which  the  defendant  has  been  brought  in ; 
and  this,  though  convenient,  is  not  to  have  the  effect  of  changing  a 
supplementary  writ  into  an  original.  A  voluntary  appearance  to  a 
summons  returned  nihil,  would  undoubtedly  enable  the  court  to  pro- 
ceed on  it ;  and  whether  on  the  original  or  a  subsequent  writ,  could 
make  no  difference,  the  exigence  of  either  being  answered  by  the 
defendant's  appearance  in  court,  so  that  if  the  proceedings  were 
docketed  on  the  alias  or  pluries,  no  one  would  think  of  pleading 
the  original  writ  as  a  previous  and  an  independent  action,  depend- 
ing for  the  same  cause.  Just  so  in  the  present  case.  The  defend- 
ants were  in  court  to  answer  the  action  by  the  docketing  of  their 
recognisance  under  the  entry  of  the  original  writ ;  and  the  part  of 
docket  in  which  their  appearance  was  recorded  could  in  no  wise  be 
material.  The  remaining  exception,  that  an  appearance  after  the 
return-day,  does  not  support  the  plea  of  comperuit  ad  diem,  nor, 
though  within  the  period  prescribed  by  the  rule  of  court,  save  the 
penalty  of  the  bond,  at  first  appeared  more  plausible.  But  the 
apparent  difficulty  on  that  head  is  removed,  by  adverting  to  the 
stat.  4  Ann.,  c.  16,  sect.  20,  which  enables  the  court  after  the 
assignment  of  the  bail-bond,  to  give  such  relief  to  the  parties  in  the 
original  action,  and  to  the  bail  upon  the  said  bond  or  other  security 
taken  from  the  said  bail,  as  is  agreeable  to  justice  or  reason ;  and 
that  such  rule  or  rules  of  the  said  court  shall  have  the  nature  and 
EFFECT  OF  A  DEFEASANCE  to  such  bail-bond  or  other  security  .for 
bail.  By  force  of  the  statute,  therefore,  an  appearance  after  the 
return-day  of  the  writ,  but  as  here,  within  the  six  weeks,  is  a  com- 
pliance with  the  legal  effect  of  the  condition,  which  may  be  pleaded 
in  bar;  and  in  this  respect  the  practice  is  different  from  the  pro- 
cedure to  obtain  relief  from  the  consequences  of  an  actual  forfeiture, 
which  is  administered  in  a  summary  way,  on  an  application  to  the 
equitable  powers  of  the  court.  There  was  in  truth,  therefore,  such 
a  record  as  the  defendants  had  alleged  in  their  plea. 

Judgment  reversed. 

Referred  to,  7  Barr  535. 
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Turner  against  Patridge. 

A  grandfather  devised  to  his  grandsons  a  tract  of  land,  which,  by  his  will, 
he  directed  should  be  patented,  and  the  price  thereof  paid  out  of  his  estate  ; 
an  uncle  of  the  devisees  obtained  the  patent  and  paid  for  it,  and  brought  an 
action  against  the  executors  of  the  grandfather's  estate  to  recover  it'back. 

Held,  That  it  was  a  voluntry  payment  by  him,  which  gave  no  right  of 
action. 

A  prochein  ami  is  recognised  by  the  laws  of  Pennsylvania,  and  our  practice 
for  certain  purposes,  but  never  as  having  the  power  of  a  trustee  or  guardian. 

WRIT  of  error  to  the  Common  Pleas  of  Allegheny  county. 

This  was  an  action  of  assumpsit  by  Thomas  Patridge  against 
Reverend  John  Riddle  and  John  Philips,  executors  of  William 
Turner,  deceased.  By  the  last  will  of  William  Turner,  deceased, 
he  devised  to  the  minor  children  of  his  deceased  son  John  a  tract 
of  land,  and  directed  that  the  patent  should  be  obtained  for  it ; 
which  should  be  paid  for  out  of  his  personal  estate.  The  plaintiff, 
Thomas  Patridge,  was  the  uncle  of  the  devisees,  and  the  executor 
of  their  father's  estate.  He  took  out  the  patent  in  trust  for  his 
nephews,  and  paid  for  it;  and  brought  this  action  against  the  execu- 
tors of  William  Turner,  to  recover  the  amount  so  paid  by  him. 
The  objection  to  the  plaintiff's  recovery  was,  that  it  being  a  volun- 
tary payment,  it  gave  him  no  right  of  action. 

The  court  below  was  of  opinion,  and  so  instructed  the  jury,  that 
a  court  of  equity  would  recognise  the  acts  of  Patridge  as  a  prochein- 
ami  to  the  devisees,  and  if  he  acted  with  good  faith  in  procuring 
the  patent,  he  was  entitled  to  recover  the  amount  paid  by  him  for 
the  patent,  with  interest,  and  a  reasonable  compensation  for  his 
services  in  the  business. 

W.  Forward,  for  plaintiff  in  error. 
W.  W.  Fetterman,  contra. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — In  procuring  the  patent  without  compulsion  of 
the  law  or  request  of  the  party  interested,  the  plaintiff  below  laid 
the  defendants  under  a  moral  obligation  which,  though  sufficient  as 
a  consideration  for  an  express  promise,  raised  no  promise  by  impli- 
cation of  law  ;  and  this  was  given  in  charge  to  the  jury.  But  to 
give  effect  to  this  moral  obligation  in  another  shape,  the  plaintiff, 
in  the  character  of  a  prochein-ami,  was  placed  on  the  vantage- 
ground  of  those  for  whose  use  the  patent  was  to  be  procured,  and 
who;  in  the  event  of  the  defendant's  neglect  or  refusal,  might  by 
their  guardian  have  procured  it  at  the  defendant's  expense.  But 
merely  as  the  executor  of  their  father's  will,  under  which  they  do 
not  derive  title  to  the  land,  the  plaintiff  stood  in  no  priority  to  them 
as  regards  this  transaction ;  and  his  relation  of  uncle  gave  him  no 
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right  to  interfere  in  it  in  the  character  of  a  prochein-amL  In  the 
seventh  section  of  the  act  constituting  the  Orphans'  Court,  the 
term  is  used  along  with  the  word  tutor,  to  signify  a  curator,  ap- 
pointed by  the  court,  and  as  another  term  to  designate  the  office  of 
a  guardian ;  beside  whom  I  know  of  but  one  other  prochein-ami 
whose  acts  as  such,  are  recognised  by  the  law.  An  infant  may  sue 
by  his  next  friend  appointed,  at  the  common  law,  by  the  court  in 
which  the  action  is  pending,  and  by  our  practice,  without  any  ap- 
pointment at  all,  in  order  to  supply  the  want  of  capacity  in  the 
infant  to  afford  in  his  own  person,  a  party  responsible  on  the  record 
for  the  costs;  but  as  the  execution  of  the  trust  is  under  the  super- 
vision and  control  of  the  court,  there  is  no  reason  why  our  practice 
of  constituting  a  prochein-ami,  without  the  express  sanction  of  the 
court,  should  be  disturbed.  Such  a  next  friend  is  in  the  nature  of 
a  guardian  ad  litem,  the  chief  difference  being,  that  the  former  is 
the  curator  of  an  infant  plaintiff,  and  the  latter  of  an  infant  de- 
fendant: 1  Tidd.  Prac.  69.  But  it  would  be  another  matter  to  per- 
mit an  arbitrary  and  irresponsible  agent  to  affect  the  estate  of  the 
infant,  or  acquire  rights  of  his  own,  by  acts  in  pais.  Everything 
might  have  been  regularly  done  on  the  part  of  the  plaintiff,  by  pro- 
curing the  authority  of  the  guardian,  if  there  were  one,  or  by  becom- 
ing guardian  himself.  But  it  would  be  not  only  dangerous,  but 
unwarranted  by  any  principle  of  law,  to  recognise  an  irregular 
guardianship  like  the  present ;  and  though  desirous  to  give  effect  to 
the  imperfect  obligation  that  evidently  rests  on  the  defendants,  yet, 
sitting  in  a  court  whose  judgments  are  precedents  for  transactions, 
the  morality  of  which  may  happen  to  be  the  other  way,  we  must 
not  let  the  hardship  of  the  case  warp  the  abstract  principle  by  which 
it  is  to  be  governed. 

Judgment  reversed. 

Followed,  3  Ba*r  264. 
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Bayard  against  Hawk. 

A  defendant  obtained  a  rule  of  the  Court  of  Common  Pleas,  to  show  cause 
why  an  appeal  by  the  plaintiff,  from  a  judgment  of  a  justice  should  not  be 
quashed ;  during  the  pendency  of  this  rule,  the  plaintiff  entered  a  rule  of 
reference,  had  arbitrators  chosen,  who  made  a  report  in  favor  of  the  plain- 
tiff. The  judgment  upon  the  award  was  held  to  be  erroneous  and  it  was 
reversed. 

No  appeal  lies  from  the  judgment  of  a  justice,  entered  upon  an  award  of 
arbitrators,  for  a  sum  tess  than  .twenty  dollars,  where  the  plaintiffs  claim 
set  out  upon  the  record  of  the  justice,  does  not  exceed  that  sum. 

ERROR  to  Westmoreland  county 

This  suit  in  which  John  Hawk  was  plaintiff,  and  A.  W.  Bayard 
defendant  below,  was  instituted  before  a  justice  of  the  peace,  by 
agreement  of  the  parties.  The  entry  of  it  on  the  justice's  docket 
was  in  the  followmg  words;  "John  Hawk  v,  A.  VV.  Bayard. 
Amicable  action  by  the  parties,  May  18th  1820,  arising  from  a 
book  account  not  exceeding  100  dollars."  The  same  day  the  par- 
ties take  a  rule  to  refer.  June  15th  referees  report,  and  judgment 
was  entered  on  the  award  of  referees  by  way  of  nonsuit  for  costs. 
It  further  appeared  from  the  return  of  the  justice,  on  the  appeal 
taken  by  the  plaintiff,  that  he  applied  to  the  justice,  on  the  same 
day  that  he  entered  judgment  for  a  re-hearing,  of  which  notice  was 
given  to  the  defendant,  who  refused  to  agree  to  a  re-hearing  of  the 
cause ;  and  on  the  22d  of  June,  the  plaintiff  entered  an  appeal  to 
the  next  Court  of  Common  Pleas,  which  was  to  commence  in  August 
1830.  The  defendant  obtained  a  rule  of  the  court  upon  the  plain- 
tiff, to  show  cause  why  the  appeal  should  not  be  quashed.  During 
the  pendency  of  this  rule,  the  plaintiff  had  the  cause  referred  to 
arbitrators,  under  the  compulsory  arbitration  act.  On  the  llth 
January  1831,  the  rule  to  show  cause  why  the  appeal  should  not 
be  quashed,  was  discharged  by  the  court,  and  on  the  17th  of  the 
same  month,  the  arbitrators  chosen  under  the  rule  of  reference,  filed 
their  award  in  favor  of  the  plaintiff,  for  the  sum  of  fourteen  dollars 
with  costs  of  suit. 

Armstrong,  for  plaintiff  in  error,  cited  Act  of  1810,  sec.  2;  and 
Soop  v.  Coats,  12  S.  &  R.  388,  to  show  that  the  plaintiff's  demand 
if  it  be  above  twenty  dollars,  must  be  set  out  on  the  record  of  the 
justice. 

J.  Y.  Barkley,  for  defendant  in  error,  contended,  that  the  court 
below  was  satisfied  by  proof  that  the  plaintiff's  demand  did  exceed 
twenty  dollars;  and  therefore  the  appeal  was  sustained. 
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The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  error  complained  of  in  this  case,  is  that  the 
Court  of  Common  Pleas  refused  to  quash  the  appeal.  According 
to  the  provisions  of  the  third  and  fourth  sections  of  the  Act  of 
Assembly  giving  jurisdiction  to  justices  of  the  peace  in  cases 
arising  out  of  contract,  not  exceeding  one  hundred  dollars,  neither 
party  can  compel  the  other  to  refer  the  cause  to  the  decision  of 
referees.  It  is  only  by  the  consent  of  both  parties  that  it  can  be 
referred  to  arbitrators,  who  after  hearing  the  proofs  and  allegations 
of  the  parties,  are  required  by  the  third  section  of  the  act  to  make 
out  their  award  and  transmit  it  to  the  justice,  who  is  directed  to 
enter  judgment  for  the  sum  awarded  and  costs,  "  which  judgment," 
says  the  same  section,  fc'so  obtained  when  not  exceeding  twenty 
dollars,  shall  be  final  and  conclusive  to  both  plaintiff  and  defendant, 
without  further  appeal;"  the  fourth  section,  which  gives  the  right 
of  appeal,  is  also  in  these  words,  "  either  party  having  the  right  to 
appeal  within  twenty  days  after  judgment  being  given,  either  by 
the  justice  alone  or  an  award  of  referees,  when  such  award  shall 
exceed  the  sum  of  twenty  dollars."  Hence  it  is  manifest  from  the 
letter  and  phraseology  of  the  act  that  in  all  cases  where  the  sum 
in  controversy  exceeds  five  dollars  and  thirty-three  cents,  and  the 
cause  has  been  referred  by  the  parties  to  the  decision  of  referees,  it 
is  the  amount  of  the  award,  and  not  the  amount  of  the  sum  in 
controversy,  that  settles  the  right  of  appeal  from  the  judgment  of 
the  justice  given  on  the  award  of  the  referees.  If  the  amount  of 
the  award  exceed  twenty  dollars,  the  right  of  appeal  is  clearly 
given  to  either  party  ;  otherwise  it  would  seem  it  is  not.  I  cannot 
perceive  even  any  apparent  hardship  in  this  construction  of  the  act, 
which  goes  to  preclude  the  parties  or  either  of  them  from  the  right 
of  a  trial  by  a  jury  afterwards ;  because  it  is  the  effect  of  the  Act 
of  Assembly  upon  their  own  agreement,  to  refer  the  final  determin- 
ation of  all  matters  in  controversy  in  the  cause  between  them,  to 
the  judgment  of  referees  chosen  by  them  for  that  purpose.  It  is 
a  part  of  their  agreement  to  refer  the  cause,  that  they  will  abide 
by  the  decision  of  the  referees,  and  that  their  award  shall  be  final 
and  conclusive,  without  further  appeal,  unless  the  amount  of  the 
award  exceed  twenty  dollars.  Is  it  not  just,  as  well  as  politic  that 
men  should  be  bound  by  their  agreements?  and  especially  too  when 
they  are  made  for  the  express  purpose  of  putting  an  end  to  all 
further  strife  and  controversy  ?  This  exposition  of  the  act,  I 
would  have  considered  in  accordance  with  the  spirit  of  it,  and  the 
intention  of  the  legislature,  were  it  not  for  the  decision  of  this  court, 
in  the  case  of  Soop  v.  Coats,  12  S.  &  R.  338,  which  decides,  that 
the  plaintiff  is  entitled  to  an  appeal,  wherever  the  debt  sued  for, 
and  set  forth  on  the  docket  of  the  justice  is  reduced  by  the  award 
more  than  twenty  dollars :  although  the  sum  awarded,  for  which 
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judgment  is  entered,  may  be  less.  This  appears  to  me  to  be  a 
very  liberal  construction  of  the  act  in  favor  of  the  right  of  appeal, 
and  since  it  has  been  so  settled  and  decided  by  this  court,  I  do  not 
wish  to  be  understood,  in  anything  that  I  have  said,  as  having  a 
wish  now  to  impugn  or  set  aside  the  principle  established  in  that 
case.  In  the  case,  however,  under  consideration,  the  amount  of 
the  plaintiff's  demand  was  not  entered  on  the  docket  of  the  justice, 
nor  does  it  appear  from  anything  that  has  been  certified  or  returned 
by  the  justice  what  the  amount  of  the  plaintiff's  claim  was.  There 
is,  therefore,  no  ground  furnished  for  saying,  that  the  award  of 
the  referees,  appointed  before  the  justice,  which  was  in  favor  of  the 
defendant  generally,  was  in  effect  an  award  and  judgment  against 
the  plaintiff,  for  a  sum  of  money  exceeding  twenty  dollars.  This 
case  is  analogous  in  every  respect  to  McKim  and  Bryson,  2  S.  & 
R.  463.  The  appeal  was  not  only  illegally  taken  by  the  plaintiff 
from  the  judgment  of  the  justice  on  the  award  of  the  referees,  but 
his  course  was  no  less  so,  after  he  got  the  cause  before  the  Court  of 
Common  Pleas  ;  for  after  a  rule  had  been  obtained,  and  was  still 
pending  against  him,  to  show  cause  why  the  appeal  should  not  be 
quashed;  in  defiance  of  this  rule,  which  in  effect  was  an  order  of 
the  court  to  stay  all  further  proceedings  in  the  cause  till  it  should 
be  disposed  of,  he  entered  a  rule  of  reference  ;  under  which  arbi- 
trators were  appointed,  and  the  case  heard  and  decided  by  them, 
about  the  same  time  that  the  court  discharged  the  rule  to  show 
cause.  The  whole  proceedings  in  the  Common  Pleas  was  irregular ; 
and  the  award  and  judgment  thereon  must  be  reversed,  and  the 
appeal  from  the  judgment  of  the  justice  quashed. 

Judgment  reversed. 


Hurst  against  Carlisle. 

For  battery,  wounding  or  mayhem,  or  for  an  attempt  to  commit  any  of 
them,  the  injured  party  may  have  a  remedy  to  recover  damages  by  action  of 
trespass. 

ERROR  to  the  Common  Pleas  of  Erie  county. 

This  was  an  action  of  trespass  by  David  Carlisle  against  Thomas 
Hurst  and  others,  to  recover  damages  for  an  assault  and  for  a  battery 
committed  upon  him.  The  court  (Shippen,  president,)  was  of 
opinion  that  the  plaintiff  was  entitled  to  recover,  and  the  jury 
found  accordingly. 

Riddle  and  Babbitt,  for  plaintiff  in  error,  contended  that  the 
gist  of  the  action  of  trespass  was  for  the  application  of  force ;  if 
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•there  be  an  injury  to  the  feelings  or  sensibilities  of  the  party,  the 
damages  are  consequential,  and  can  only  be  remedied  by  an  action 
on  the  case. 

(jrcdbreath,  for  defendant  in  error. — An  assault  being  an  imme- 
diate violation  of  a  personal  right,  the  only  remedy  to  redress  the 
wrong  is  by  trespass :  Bui.  N.  P.  Cro.  15 ;  Jas.  151. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — This  is  a  case  as  plain  on  authority  as  it  is  reason- 
able and  just.  For  battery,  wounding  or  mayhem,  or  for  an 
attempt  to  commit  any  of  these  (which  in  law  is  termed  an  assault], 
the  injured  party  may  have  a  remedy  in  damages,  by  action  of  tres- 
pass: Arch.  25.  Even  for  a  threat,  or  menace,* to  commit  any  of 
these  injuries:  Hey.  104;  2  Rol.  545,  Nos.  25,  41;  or  to  pull  a 
man's  house  down :  Rey.  108 ;  or  the  like.  If  any  injury  arise 
to  the  party  from  such  threat  or  menace,  the  remedy,  it  seems,  is 
also  by  action  of  trespass :  Vide  Com.  Dig.  Battery  D.,  and  the 
authorities  there  cited. 

Judgment  affirmed. 


Gallagher  against  Milligan. 

Any  person  who  at  the  time  of  the  commencement  of  the  suit,  is  entitled 
to  a  portion  of  the  money  sued  for,  however  his  interest  may  have  been 
acquired,  is  liable  to  costs;  and  is  therefore  incompetent  to  give  evidence 
in  the  suit,  although  he  may  release  his  interest  to  the  plaintiff  on  record. 

No  declaration  of  a  defendant  will  operate  to  avoid  the  Statute  of  Limita- 
tions, if  it  be  accompanied  with  a  denial  of  his  liability  to  pay. 

ERROR  to  Allegheny  county. 

This  was  an  action  of  assumpsit,  brought  by  Samuel  Milligan 
against  James  Gallagher,  for  work  and  labor  performed  in  1808. 
Issues  were  joined  upon  the  pleas  of  non  assumpsit  and  non 
assumpsit  infra  sex  annos.  James  Milligan  was  called  as  a  wit- 
ness, and  by  his  examination  it  appeared  that  he  was  equally  inter- 
ested with  his  brother,  the  plaintiff,  in  the  claim  for  which  the  suit 
was  brought,  and  his  testimony  having  been  objected  to,  he  executed 
a  release  of  all  his  claim  to  the  plaintiff;  he  was  still  objected  to 
as  a  witness,  because  of  his  liability  for  costs  ;  but  the  court  over- 
ruled the  objection,  and  sealed  a  bill  of  exceptions.  To  avoid  the 
operation  of  the  Statute  of  Limitations,  the  plaintiff  gave  in  evi- 
dence the  declarations  of  the  defendant,  that  if  it  could  be  made 
appear  to  him  that  he  owed  anything,  he  would  settle  and  pay  it ; 
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but  he  always   accompanied  these  declarations  with  the  assertion- 
that  he  owed  nothing.     Having  been  asked  if  he  was  willing  to 
swear  that  he  did  not  make  the  bargain,  he  answered  that  he  would 
not  swear  so  for  all  he  was  worth. 

The  court  was  of  opinion,  and  so  instructed  the  jury,  that  the 
Statute  of  Limitations,  under  the  evidence  given,  would  not  bar 
the  plaintiff's  right  to  recover.  To  this  opinion  the  defendant's 
counsel  excepted,  and  the  court  sealed  a  second  bill  of  exceptions. 

Selden,  for  plaintiff  in  error. 
W.  Forward,  contra. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — James  Milligan,  a  witness  for  plaintiff,  having  tes- 
tified that  he  expected  to  receive  a  part  of  the  money  for  which  the 
suit  was  brought,  if  recovered,  the  plaintiff's  counsel  filed  his  release. 
The  witness  was  then  asked  the  nature  of  the  contract  between  him 
and  his  brother ;  to  which  he  answered,  he  was  to  have  half  the 
amount ;  whereupon  the  defendant's  counsel  objected  to  the  exam- 
ination on  the  ground  of  his  liability  for  costs. 

The  competency  of  the  witness  depends  on  the  question  whether 
such  an  interest  was  admitted  as  makes  him,  in  effect,  a  party  to 
suit ;  for  whether  his  name  appears  on  the  record  or  not  is  imma- 
terial. In  that  event,  his  interest  is  such  as  disqualifies  him  from 
giving  testimony,  as  he  is  liable  for  all  costs  due,  or  which  may 
become  due,  in  the  suit.  It  is  of  no  consequence  how  he  became 
interested,  whether  by  a  moneyed  consideration  or  by  services  ren- 
dered or  to  be  rendered  in  future.  What  matters  it  to  the  defend- 
ant how  he  makes  himself  a  party  to  the  controversy,  whether  as 
an  agent,  attorney  or  otherwise  ?  I  know  of  no  case,  certainly  none 
has  been  cited,  which  would  exempt  an  attorney  or  agent  under 
such  circumstances  ;  nor  should  an  exemption  be  claimed  under  any 
principle  of  public  policy.  The  defendant  has  a  right  to  look  to 
those  who  are  beneficially  interested  in  the  suit.  These  agreements 
are  of  frequent  occurrence  in  Pennsylvania,  and  it  would  seem  to 
me  to  be  not  only  unjust  to  the  defendant,  but  an  undue  encourage- 
ment to  such  arrangements,  to  adopt  a  different  rule.  I  consider 
that  any  person  who,  at  the  time  of  the  commencement  of  the  suit, 
is  entitled  to  a  portion  of  the  money  sued  for,  however  his  interest 
may  have  been  acquired,  is  liable  to  costs,  and  therefore  incompe- 
tent to  testify. 

But  admitting  that  the  witness  was  competent,  was  enough  proved 
to  take  the  case  out  of  the  Act  of  Limitations  ?  James  Milligan 
after  having  testified,  that  the  work  for  which  the  suit  was  brought, 
was  done  by  his  brother,  further  said,  that  he  did  not  meet  Galla- 
gher from  that  time  until  suit  was  commenced;  that  Gallagher 
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told  him  he  had  not  been  in  the  county  since,  that  he  had  been  at 
New  York,  Lake  Erie,  Michigan  and  here :  that  he  asked  him 
what  he  sued  for ;  told  him  he  was  a  boy  at  the  time,  that  he  had 
nothing  to  do  with  him ;  that  he  was  going  back  to  the  place 
where  his  brother  was,  and  if  he  owed  him  he  would  pay  him. 
He  also  testified  that  Gallagher  denied  he  had  employed  his 
brother,  the  plaintiff. 

John  Milligan  testified  that  defendant  told  him,  that  if  he  could 
be  made  sensible  that  he  had  made  the  bargain,  he  would  pay  the 
plaintiff  for  doing  the  work.  He  then  asked  him,  if  he  would  be 
willing  to  swear  he  had  made  no  such  bargain ;  to  which  he  replied, 
he  would  not  swear  so  for  all  he  was  worth. 

An  acknowledgment  of  a  debt,  consistent  with  a  promise  to  pay, 
takes  a  case  out  of  the  Act  of  Limitations.  But  here  there  was  no 
such  acknowledgment ;  and  on  the  contrary,  the  defendant  at  all 
times  denied  he  was  ever  indebted  to  the  plaintiff.  Gallagher, 
denied,  says  the  witness,  that  he  ever  employed  his  brother  the 
plaintiff.  Nor  can  the  testimony  of  John  Milligan  be  fairly  con- 
strued into  the  acknowledgment  of  the  debt,  or  a  promise  to  pay. 
"  If  he  could  be  made  sensible  that  he  had  made  the  bargain  he 
would  pay  the  plaintiff  fordoing  the  work;"  evidently  contains 
the  expression  of  an  opinion  by  the  defendant,  that  he  was  not, 
nor  had  he  ever  been  indebted  to  the  plaintiff.  Neither  would  his 
unwillingness  to  swear  to  a  fact  from  which  the  jury  might  infer 
either  the  indebtedness  or  the  promise  to  pay.  The  witness  had 
no  right  to  make  such  a  proposition  to  him,  and  a  scrupulous 
person  might  be  unwilling  to  swear  either  to  the  truth  or  falsehood, 
of  a  fact,  without  any  legitimate  interference  being  drawn  from  his 
refusal. 

It  is  not  sufficient  to  take  a  case  out  of  the  Act  of  Limitations, 
that  the  claim  should  be  proved  and  acknowledged  to  have  been 
originally  just.  The  acknowledgment  must  go  the  fact,  that  it 
is  still  due.  There  were  no  words  or  expressions  of  the  defendant, 
from  which  the  jury  could  safely  infer  a  subsisting  debt;  or  in 
truth,  that  any  debt  ever  existed.  We  can  perceive  no  good 
reason  why  words  should  be  tortured  from  their  obvious  meaning, 
to  take  a  case  out  of  the  operation  of  a  highly  beneficial  statute,  a 
principal  object  of  which  s,  to  put  an  end  to  stale  demands. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Referred  to,  6  Wh.  174 ;  10  W.  173. 

Distinguished  and  commented  on,  7  W.  &  S.  165,  166 ;  14  Smith  31. 
Followed,  3  Wh.  399 ;  5  W.  497 ;  6  Id.  46  :  9  Id.  189  :  1  Gr.  349 ;  s.  c,  2 
Phila.  254;  7  Smith  247. 
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Oliphant  against  Smith. 

An  action  for  a  nuisance,  created  by  the  erection  of  a  dam  in  a  navigable 
river  is  local  and  cannot  be  sustained  elsewhere  than  in  the  county  where 
the  dam  is  erected  ;  unless  in  the  case  where  the  dam  erected  in  one  county 
injures  the  land  of  an  individual  in  another,  then  the  action  may  be  maintained 
in  either  county. 

WRIT  of  error  to  the  Common  Pleas  of  Fayette  county. 

This  was  an  action  brought  by  Oliphaut  and  Duncan  against 
Joseph  Smith,  for  erecting  a  dam  in  the  Youghiogheny  river,  by 
which  the  plaintiff's  boat  was  hindered  from  passing  up  the  said 
river  and  was  sunk,  whereby  he  sustained  damages.  During  the 
progress  of  the  trial,  the  evidence  given  established  the  fact  that 
the  dam  alleged  to  have  been  built  and  kept  up  by  the  defendant, 
was  in  the  county  of  Westmoreland.  Whereupon  the  defendant 
objected  to  the  admission  of  any  further  testimony  on  the  subject, 
on  the  ground  that  the  action  was  local,  and  could  not  be  sustained 
in  the  county  of  Fayette.  The  court  being  of  this  opinion,  sus- 
tained the  objection,  and  sealed  the  bill  of  exception  at  the  request 
of  the  plaintiff. 

N.  Ewing,  for  plaintiff  in  error. 
Dawson,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  Act  of  the  22d  of  March  1803,  authorizes 
persons  owning  lands  adjoining  navigable  streams  of  water,  declared 
public  highways,  to  erect  dams  for  mills  and  other  water-works, 
and  gives  a  remedy  to  the  owner  of  any  raft,  boat  or  other  vessel 
which  may  be  obstructed  or  suffer  damages,  or  be  delayed  in  their 
passage  on  such  streams.  The  plaintiff  complains  that  the  defend- 
ant obstructed  the  navigation  of  the  river  Youghiogheny,  so  that 
he  could  not  pass,  &c.,  with  the  same  ease  as  he  had  been  accus- 
tomed to  do  before  the  erection ;  that  he  was  stopped  in  ascending 
the  river,  and  that  in  attempting  to  pass,  his  boat  was  sunk ; 
whereby  he  sustained  damage  to  an  amount  exceeding  fifty  dollars. 
This  I  take  to  be  a  proceeding  under  that  act,  for  unless  the  plain- 
tiff chooses  to  avail  himself  of  the  remedy  there  given,  he  is  without 
redress.  Where  a  remedy  is  provided  or  duty  enjoined,  or  any- 
thing directed  to  be  done,  by  any  act  or  Acts  of  Assembly,  the 
direction  of  the  act  shall  be  strictly  pursued.  No  penalty  can  be 
inflicted,  or  any  thing  done  agreeably  to  the  provisions  of  the  com- 
mon law,  further  than  they  shall  be  necessary  for  carrying  the 
act  into  effect ;  and  this  by  the  express  words  of  the  Act  of  20tb 
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March  1806 ;  which  unless  it  is  applied  to  a  case  such  as  the  pre- 
sent, would  be  a  dead  letter,  on  our  statute  books.  That  the  remedy 
must  be  pursued  in  the  county  where  the  dam  is  erected,  which 
caused  the  injury,  id  too  plain  for  argument.  Where  the  damages 
do  not  in  the  whole  exceed  the  sum  of  fifty  dollars,  jurisdiction  is 
given  to  any  justice  of  the  peace  of  the  county  in  which  the  dam  is 
erected;  but  if  damages  shall  be  alleged,  to  a  greater  amount,  than 
fifty  dollars,  the  same  may  be  sued  for  and  recovered  in  the  court 
of  Common  Pleas  of  the  county  wherein  the  said  damages  shall  have 
been  sustained:  Purd.  Dig.  640. 

But  independent  of  the  Act  of  Assembly  the  action  is  local. 
Originally  all  actions  were  tried  in  the  proper  counties  in  which 
they  arose,  pursuant  to  the  maxim,  vicini  vicinorum  facia  pre- 
sumunter  scire.  A  change  of  terms  produced  a  change  of  law ;  and 
here  was  introduced  the  maxim  debitum  et  contractus  sunt  nullius 
loci.  Now  all  personal  actions,  as  debt,  detinue,  assault,  deceit, 
trover  and  conversion,  account,  &c.,  may  be  brought  in  any  county 
and  laid  in  any  place.  But  all  actions,  real  and  mixed,  as  trepasses 
quare  clausum  fregit,  ejectment,  waste,  &c.,  must  be  laid  in  the 
county  where  the  lands  lie ;  and  if  not  so  laid,  it  is  cause  of  demur- 
rer. Comyn,  in  his  Digest,  page  252,  note  5,  lays  down  the  rule 
to  be  that  every  action,  founded  upon  a  local  thing  shall  be  brought 
in  the  county  where  the  cause  of  action  arises ;  for  there  it  can  be 
best  tried.  Thus,  an  action  for  a  nuisance,  in  diverting  the  water 
of  a  navigable  river  is  local.-  And  in  general,  wherever  a  view  be 
necessary,  there  the  action  must  be  brought  in  the  county  where 
the  injury  arises.  In  the  language  of  Comyn,  it  is  an  action 
founded  upon  a  local  thing;  and  can  be  the  better  tried,  because 
the  witnesses  reside  there,  and  the  alleged  nuisance  may  be 
inspected  by  the  jury.  It  is  a  local  action,  because  of  the  locality 
of  the  defendant's  possession  within  the  body  of  the  county.  The 
only  exception  to  the  rule  is,  the  erection  of  a  nuisance  in  one 
county,  to  the  injury  of  lands  in  another.  Then  the  action  may  be 
brought  in  either.  1  Bac.  Ab.  56,  57,  58,  and  the  authorities  there 
cited.  1  Com.  Dig.  250,  251. 

Judgment  affirmed. 

Followed,  3  Gr.  73. 
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Gallagher  against  Neal. 


IN    ERROR. 


The  Act  of  the  28th  of  March  1814,  against  "any  officer  taking  greater 
or  other  fees,"  &c.,  than  are  expressed  and  limited  in  the  bill,  being  penal  in 
its  consequence  must  be  strictly  construed,  and  therefore  the  case  of  taking 
fees  by  a  person  out  of  office,  for  services  rendered  while  in  office,  is  not  within 
the  act,  and  such  person  is  not  liable  for  taking  fees  illegally. 

IN  this  cause  which  was  brought  up  from  the  Common  Pleas  of 
Cumberland  county  by  writ  of  error,  a  special  verdict  was  found, 
which  was  in  substance  as  follows :  James  N-eal  was  sheriff  of  that 
county,  and  his  office  expired  in  October  1825.  During  the  time 
he  was  in  office,  process  of  execution  was  executed  by  him  in  favor 
of  Thomas  Gallagher,  and  after  his  office  expired  he  demanded  and 
received  from  the  said  Thomas  (who  had  become  liable  to  pay  the 
costs  of  the  said  process),  a  sum  of  money,  as  fees  and  costs,  which 
was  more  than  by  law  he  was  entitled  to  receive,  by  the  sum  of  one 
dollar  and  seventy-five  cents.  This  suit  was  brought  to  recover  a 
penalty  of  fifty  dollars  for  taking  greater  fees  than  is  allowed  by 
the  Act  of  Assembly,  for  the  execution  of  the  said  process;  and 
the  question  submitted  for  the  opinion  of  the  court  was,  whether 
the  defendant  was  liable  under  the  Act  of  the  28th  of  March  1814, 
to  the  penalty  for  taking,  after  his  office  expired,  such  fees,  for 
services  rendered  while  he  was  in  office.  The  court  below  gave 
judgment  for  the  defendant. 

G-allagher  and  Alexander,  for  the  plaintiff  in  error,  referred  to 
Share  £  Anderson's  Executors,  7  S.  &  R.  93  ;  8  Id.  69  ;  McNally's 
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Evidence  485 ;  Lyon's  Executors  v.  McManus,  4  Binn.  167 ;  The 
Commonwealth  v.  Wolf,  3  S.  &  R.  48 ;  The  Commonwealth  v.  West, 
1  Rawle  29  ;  Purd.  Dig.  123. 

Penrose,  for  the  defendant  in  error,  cited  5  Wheat.  95 ;  Mere- 
dith's Administrators  v.  Cist,  7  S.  &  R.  185. 

GIBSON,  C.  J.,  delivered  the  court's  opinion. 

It  was  not  till  the  year  1818  that  the  subject  of  fees  received  by 
persons  out  of  office  attracted  the  notice  of  the  legislature,  as  it 
was  not  till  then  that  a  particular  law  was  passed  subjecting  them 
to  the  tax  that  had  before  been  laid  on  fees  generally.  These  out- 
standing fees  were  then  first  discovered  to  be  of  such  magnitude  as 
to  require  particular  provision.  Thus  it  would  seem  that  in  1814 
when  the  act  was  passed  on  which  the  question  before  us  turns,  the 
legislature  had  not  adverted  to  the  fact,  that  retired  or  displaced 
officers  have  usually  a  large  amount  of  fees  to  be  collected  for 
them  by  their  successors  or  a  justice  of  the  peace;  and  having 
been  suffered  to  pass  without  provision  in  a  law  imposing  a  tax  on 
particular  officers  and  by  a  legislature  presumed  to  be  as  careful 
of  the  interests  of  the  public  as  of  individuals,  it  is  fairj-o  infer  that 
these  fees  were  not  intended  to  be  embraced  by  any  general  regu- 
lation on  the  subject.  This  inference  acquires  force  also  from  a 
provision  in  this  same  act  of  1814,  by  which  the  officer  was  com- 
manded to  set  up  in  a  conspicuous  part  of  his  office,  as  a  further 
guard  against  extortions,  a  table  of  the  fees  demandable  by  him  ; 
which  could  not  be  done  by  one  who  keeps  no  office ;  and  in  all 
other  respects,  both  the  spirit  and  the  letter  which  speaks  of  offi- 
cers and  not  persons  throughout,  is  inapplicable  to  the  act  of  one 
who  was  not  an  officer  at  the  time.  Taking  by  an  officer  is  cer- 
tainly not  predicable  of  the  act  of  one  who  merely  had  been  an 
officer ;  and  there  is  good  reason,  beside,  why  it  should  not  be  sub- 
jected to  the  same  penalty.  The  facility  which  office  affords  to 
oppression,  is  too  apparent  to  require  remark,  especially  an  execu- 
tive office,  the  power  of  which  extends  to  the  seizure  of  person  and 
property.  The  exaction  of  dues  by  means  of  such  a  power  may 
require  it  to  be  guarded  by  penalties  that  are  wholly  unnecessary 
in  the  enforcement  of  a  demand  that  has  been  reduced  to  the  ordi- 
nary condition  of  a  simple  contract  debt  recoverable  before  a  jus- 
tice of  the  peace.  Indeed,  if  a  claimant  of  the  latter  class  were 
exposed  to  the  penalty  at  all,  he  would  incur  it  by  recovering 
even  through  the  process  of  the  law,  more  than  was  justly  demand- 
able,  the  words  of  the  act  being  sufficiently  comprehensive  to  em- 
brace every  sort  of  taking.  These  considerations  in  connection 
with  the  phraseology  of  the  enacting  clause,  lead  to  an  inference 
that  the  penalty  was  not  provided  for  a  case  like  the  present. 
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Undoubtedly  it  does  not  stand  in  the  same  degree  of  mischief  as  a 
taking  by  virtue  of  the  power  and  influence  of  office ;  and  had  there 
been  an  intent  to  declare  it  criminal,  it  is  reasonable  to  suppose  it 
would  have  been  subjected  to  a  milder  punishment.  But  whatever 
we  might  suspect  the  design  of  the  legislature  to  have  been,  the  law, 
being  penal  in  its  consequences,  must  be  strictly  construed,  and  the 
case  is,  therefore,  not  within  its  purview. 

Judgment  affirmed. 


Mothland  against  Wireraan,  Administrator  of 
Thornburg. 


IN    ERROR. 


The  Orphans'  Court  may  direct  an  issue  to  ascertain  specific  facts,  in  the 
usual  shape  af  a  wager ;  but  it  is  incompetent  to  delegate  its  jurisdiction  in 
matters  of  account  depending  on  both  fact  and  law. 

An  administrator  is  not  chargeable  with  assets  of  the  intestate  in  another 
state,  of  which  he  may  have  obtained  possession. 

Administration  confers  upon  the  administrator  rights,  and  creates  liabilities 
co-extensive  only  with  the  jurisdiction  which  confers  it. 

Where  an  issue  was  directed  by  the  Orphans'  Court  "  to  try  and  determine 
with  what.amount  an  administrator  is  chargeable,"  and  stipulating  that  under 
such  issue  "every  legal  claim  against  the  said  administrator  shall  be  tried  and 
determined,  and  judgment  thereon  to  be  taken  in  the  Orphans'  Court  for  the 
sum  with  which  he  is  to  be  charged  as  administrator,"  such  issue  was  framed 
to  determine,  not  the  validity  of  particular  items,  but  the  aggregate  amount  of 
the  debts  properly  chargeable,  and  the  jury  under  such  issue  should  find  the 
exact  sum.  It  is  error,  therefore,  in  such  case  to  instruct  the  jury,  to  find 
a  general  verdict  for  the  defendant,  if  they  should  find  that  the  plaintiff  had 
not  sustained  the  items  disputed,  if  there  were  other  items  which  were  not  in 
dispute,  and  admitted  to  be  properly  chargeable. 

ERROR  to  the  Court  of  Common  Pleas  of  Adams  county. 

The  Orphans'  Court  of  that  county  had  directed  an  issue  to  the 
Common  Pleas  "  to  try  and  determine  with  what  amount  the  said 
Isaac  Wireman  is  chargeable  as  administrator  of  the  estate  of 
Thomas  Thornburg,  deceased:"  the  issue  to  "be  joined  on  a  decla- 
ration for  money  had  and  received  by  the  defendant  as  administra- 
tor, and  the  plea  of  not  guilty;  under  which  every  legal  claim 
against  the  said  administrator  shall  be  tried  and  determined  and 
judgment  thereon  to  be  taken  in  the  Orphans'  Couft  for  the  sum 
with  which  he  is  to  be  charged  as  administrator." 

On  the  trial  of  this  issue,  the  plaintiff  gave  in  evidence  the 
administration  account  which  the  defendant  had  presented  to  the 
Orphans'  Court  for  confirmation,  on  which  the  issue  was  directed, 
and  in  which  he  had  charged  himself  with  items  amounting  to 
twelve  hundred  and  thirty-nine  dollars  and  twenty-seven  cents ;  he 
also  gave  evidence  to  prove  the  receipt  of  assets  in  the  state  of 
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Maryland  by  B.  Blackford,  who  was  his  co-administrator,  with  which 
the  plaintiff  sought  to  charge  the  defendants.  It  is  not  necessary, 
from  the  view  taken  of  the  case  by  the  Supreme  Court,  to  state  the 
various  exceptions  taken  on  the  trial.  The  court  charged  the  jury 
that  if  there  were  no  additional  sum  with  which  the  defendant  was 
chargeable,  beyond  what  he  charged  himself  with  in  his  account, 
the  issue  should  be  found  in  his  favor.  The  charge  was  excepted 
to,  and  a  general  verdict  passed  for  the  defendant. 

The  cause  was  argued  by  Penrose  (with  whom  was  Fuller)  for 
the  plaintiff  in  error,  who  referred  to  Swearingen  v.  Pendleton,  4 
S.  &  R.  389 ;  3  Starkie,  E.  1728.  And  by 

Stevens  and  Carothers,  for  the  defendant  in  error. — They  cited 
Cox.  Dig.  11,  p.  1 ;  15  p.  58  ;  1  Cranch  259 ;  9  Wheat.  565 ;  3 
Day  303 ;  Greame  v.  Harris,  1  Dall.  456 ;  McCulloch  v.  Young,  4 
Id.  292. 

The  court's  opinion  was  delivered  by 

GIBSON,  C.  J. — The  defendant  to  whom  with  others  administra- 
tion was  granted  by  the  register  of  Adams  county,  where  the  intes- 
tate resided,  having  exhibited  a  separate  administration  account,  the 
plaintiff  claimed  a  right  to  charge  him  with  a  moiety  of  profits  de- 
rived from  the  Catoctin  Iron  Works,  and  remaining  in  the  hands 
of  Mr.  Blackford,  the  surviving  partner  of  the  intestate  and  one  of 
his  administrators.  These  works,  which  are  situate  in  Maryland, 
had  been  leased  to  the  decedent  and  Mr.  Blackford,  who  continued 
the  business  for  joint  account,  after  the  decedent's  death,  till  the 
end  of  the  term ;  at  the  expiration  of  which  he  removed  to  Vir- 
ginia, where  he  has  since  resided.  The  Orphans'  Court,  before 
whom  the  account  was  brought  for  confirmation,  directed  an 
issue  to  the  Common  Pleas,  in  which  the  plaintiff  was  ordered 
to  declare  for  money  had  and  received,  and  the  defendant  to  plead 
not  guilty,  "  to  try  and  determine  with  what  amount  the  said  Isaac 
Wireman  is  chargeable  as  administrator  of  said  estate."  Such 
a  plea  to  such  a  declaration,  is  the  least  remarkable  thing  in  the 
concoction  of  this  singular  issue.  A  transfer  of  half  the  account 
to  the  Common  Pleas,  was  a  transfer  of  half  the  jurisdiction  of 
the  Orphans'  Court,  on  the  principle  of  which,  the  issue  might 
have  been  so  framed  as  to  transfer  the  whole.  A  delegation  of 
power  which  the  Orphans'  Court  is  not  competent  to  make,  or  the 
Common  Pleas  to  receive.  In  the  trial  of  the  issue,  the  jury  were 
burdened  with  accounts  which  were  proper  for  adjustment  by  no 
one  but  an  auditor ;  and  in  addition,  the  cause  comes  here  not  by 
an  appeal  on  the  merits,  but  by  a  writ  of  error  on  bills  of  excep- 
tions. The  Orphans'  Court  may  undoubtedly  direct  an  issue  to  as 
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as  certain  specific  facts  in  the  usual  shape  of  a  wager ;  but  we  are 
bound  to  declare  it  incompetent  to  delegate  its  jurisdiction  in  mat- 
ters of  account  depending  on  both  fact  and  law.  The  court  below 
therefore,  ought  to  have  struck  out  the  issue ;  but  as  a  different 
course  was  pursued,  it  was  necessary  to  dispose  of  the  errors 
alleged  to  have  been  committed  at  the  trial.  These,  all  but  one 
which  shall  be  separately  considered,  relate  to  the  particulars  of 
the  charge,  without  regard  to  a  principle  which  lies  at  the  bottom 
of  the  whole  and  excludes  it  from  the  account  as  a  subject  that 
appertains  to  another  jurisdiction. 

That  the  liability  of  administrators  to  account,  is  commensurate 
with  the  jurisdiction  of  him  from  whom  they  have  received  their 
authority,  whether  Ordinary,  Surrogate,  or  Register,  and  that  they 
can  act  officially  only  in  things  committed  to  them,  is  a  common 
principle  of  general  jurisprudence.  In  the  land  of  our  forefathers 
this  officer  succeeded  to  the  powers  of  the  king,  who  as  the  general 
trustee  of  the  kingdom,  was  entitled  to  the  effects  of  a  decedent  in 
order  to  apply  them  to  his  burial,  payment  of  his  debts,  and  main- 
tenance of  his  family — a  trust  which,  in  exclusion  of  foreign 
interference,  is  vested  in  some  particular  branch  of  every  govern- 
ment, being  indispensable  to  the  protection  of  the  domestic  creditors. 
In  England  it  is  committed  to  officers  whose  jurisdiction  is  local, 
so  that  where  the  effects  are  within  two  or  more  of  these  jurisdictions, 
administration  is  granted  by  the  officer  of  neither,  but  by  a  common 
superior  whose  power  extends  over  the  whole  and  to  whom  the 
administrator  is  accountable  for  the  use  of  it.  An  interference 
under  foreign  authority,  has  never  been  tolerated  there  or  elsewhere, 
except  in  our  own  state  as  a  matter  of  courtesy.1  No  where  else  is 
an  action  maintained  on  a  title  derived  through  a  foreign  grant  of 
administration,  and  for  the  plain  reason  that  a  recovery  would  with- 
draw the  effects  from  the  operation  of  the  laws  to  which  they  are 
properly  subject,  and  commit  them  to  the  administration  of  those 
who  are  in  nowise  amenable  to  those  laws,  so  that  instead  of  being 
protected  in  their  rights  by  the  power  of  their  own  government, 
the  resident  creditors  would  be  sent  abroad  to  assert  their  claims  in 
foreign  courts  at  the  risk  of  having  them  determined  by  laws  less 
favorable.  It  is  on  the  same  principle  of  domestic  protection,  that 
an  attachment  of  a  debtor's  effects  is  sustained  by  the  American 
courts,  against  a  prior  assignment  under  a  foreign  commission  of 
bankruptcy.  The  succession  is  undoubtedly  regulated  by  the  law 
of  the  domicil.  but  administration  always  by  the  lex  loci  rei  sites. 
And  this  distinction  is  of  infinite  value  to  the  creditor,  whose 
action  might  be  barred  in  a  foreign  court  by  the  lapse  of  a  period 

1  See  Act  15th  March  1832,  $6,  P.  L.  136;  Sayrec.  Helms,  11  Smith  299; 
Magraw  ».  Irwin,  6  N.  139. 
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that  would  be  insufficient  to  bar  it  at  home,  or  whose  demand  might, 
in  the  event  of  a  deficiency,  be  subjected  to  a  less  beneficial  rule 
in  the  order  of  payment.     It  is,  therefore,  indispensable,  that  the 
effects  of  a  decedent  be  collected  and  administered  under  the  con- 
trol of  the  government,  within  whose  jurisdiction  they  were  at  the 
time  of  his   death.     How   far  our  own   injudicious   comity  will 
necessarily  be  restrained  by  the  act  which  lays  a  duty  on  the  effects 
where  the  succession  devolves  on  collaterals,  it  is  at  present  unne- 
cessary to  determine.     In  a  case  where  the  assets  are  known  to  be 
subject  to  the  duty,  it  might  be  enforced  by  ordering  the  money  to 
be  brought  into   court  at  the  return  of  the  execution ;  still  that 
precaution  would  not  reach  the  case  of  a  voluntary  payment,  and 
in  any  event,  the  security  of  the  administrator's  oath,  required  by 
the  act,  would  not  be  had.     But  that  the  effects  are  to  be  collected 
and  administered  by  local  authority,   is  a  principle  not  only  of 
British,  but  of  American  law.     In  Topham  v.  Chapman,  1  Rep. 
Const.  Court  S.  C.  292,  it  was  much  debated  whether  they  should 
not  also  be  distributed  by  the  same  authority  though  according  to 
the  law  of  the  domicil,  but  that  the  collection  and  payment  of  the 
debts  might  be  by  any  other  authority  was  never  supposed.     The 
same  question  was  debated  in  Harvey  v .  Richards,  1  Mason  485 ; 
and  in  Dawes  v.  Head,  3  Pickering  128,  it  was  held  that  an  admin- 
istrator here,  though  admitted  to  be  but  auxiliary  to  the  adminis- 
trator at  the  place  where  the  decedent  was  domiciled,  is  bound  to 
remit  the  assets  to  be  administered  there  only  in  case  there  are  no 
domestic  claimants  in  the  character  of  creditors,  legatees,  or  next 
of  kin ;  but  that  where  these  appear,  the  assets  are  to  be  retained 
for  administration  according  to  our  own  laws,  permitting  the  foreign 
creditors  to  participate  in  proportion  to  their  debts,  respect  being 
had  to  the  aggregate  of  the  estate  and  of  the  debts  whether  foreign 
or  domestic.     If  then  the  grant  of  administration  in  Pennsylvania, 
gave  the  defendant  no  title  to  the  assets  in  Maryland,  what  obliga- 
tion does  it  impose  on  him  to  account  for  them  ?     It  is  said  that 
though  he  be  not  chargeable  for  negligence  in  not  having  received 
them,  yet  that  being  jointly  liable  with  the  other  administrators  by 
force  of  their  bond  to  the  register,  and  one  of  them,  as  surviving 
partner  of  the  decedent,  having  the  effects  in  his  hands  the  defend- 
ant, too,  is  to  be  considered  as  in  actual  possession,  and  therefore 
bound  on  the  supposed  authority  of  Swearingen  v.  Pendleton,  4  S.  & 
R.  389,  to  account  before  the  Orphans'  Court.     I  am  not  going  to 
admit  that  an  administrator  though  virtually  liable  for  the  defaults 
of  his  fellows,  is  chargeable  with  their  responsibilities  in  the  settle- 
ment  of  a  separate  account.     But  granting   the  assets  to  have 
actually  come  to  his  hands,  I  am  unable  to  see  why  he  should 
account  for  them  here.     His  receipt  of  them,  being  in  derogation 
of  the  rights   of  the  foreign  administrator,   would   subject   him 
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to  an  action  in  which  his  character  of  administrator,  would  not 
avail  him ;  and  to  compel  him  to  respond  to  the  foreign  adminis- 
trator and  the  creditors,  too,  would  subject  him,  not  only  to  a 
double  liability,  but  to  be  treated  with  greater  rigor  than  an  exec- 
utor de  son  tort,  who  is  entitled  to  an  allowance  for  proper  pay- 
ments ;  whereas,  for  payments  proper,  according  to  our  laws,  the 
defendant  would  not  be  allowed  in  an  action  against  him,  unless 
they  happened  to  consist  also  with  the  laws  of  Maryland.  To  ad- 
minister an  estate  in  part  according  to  the  laws  of  one  state,  and  in 
part  according  to  the  laws  of  another,  would,  were  it  even  practi- 
cable, lead  to  endless  confusion.  But  putting  the  embarrassment  to 
which  that  would  expose  the  administrator  out  of  view,  the  abduc- 
tion of  the  effects,  in  contravention  of  the  laws  of  a  sister  state, 
would  be  of  such  a  manifest  usurpation  of  right  as  to  forbid  the 
exercise  of  a  jurisdiction  thus  acquired.  The  principle  of  Swear- 
ingen  v.  Pendleton  has  been  misapprehended.  The  point  decided 
was  that  an  action  may  be  brought  against  an  executor  anywhere, 
just  as  the  same  point  was  decided  in  Dowdales's  case,  6  Rep.  42. 
It  is  proper  to  remark  that  in  both  these  cases  the  action  was 
against  an  executor  whose  title,  being  under  the  will  and  not  a  local 

frant  of  administration,  extended  to  the  assets  wherever  found, 
ndeed  there  would  be  a  failure  of  justice,  if  even  an  administrator 
could  elude  the  creditors  by  fleeing  to  a  foreign  state.  Of  the  dif- 
ference between  an  action  to  enforce  a  demand  according  to  the 
laws  of  the  country  from  which  he  has  withdrawn,  and  the  settle- 
ment of  an  administration  account  according  to  the  laws  of  a  differ- 
ent country,  it  is  scarce  necessary  to  speak.  Except  as  regards  the 
Statute  of  Limitations,  the  creditor  would  in  the  one  case  have 
nothing  to  do  with  the  law  of  the  former,  while  in  the  other  he 
would  be  bound  by  it  even  as  to  the  order  of  payment  of  the  debts. 
A  distinct  ground  taken  in  the  argument  is  that  the  administration 
bond  prescribed  by  our  Act  of  Assembly  binds  the  administrator  to 
account  for  u  all  and  singular  the  goods,  chattels  and  credits  which 
have  come  to  his  hands,  possession  or  knowledge."  But  the  argu- 
ment proves  too  much,  as  it  would  equally  subject  to  his  power, 
without  possession  had,  and  bind  him  to  account  for,  all  the  effects 
that  had  come  to  his  knowledge  wherever  situate.  Our  act  is,  how- 
ever, a  transcript  of  the  British  statute,  which  has  no  such  opera- 
tion on  assets  in  Ireland,  though  that  kingdom  was  always  politi- 
cally connected  with  England  by  ties  as  intimate  as  those  which 
connect  the  states  of  our  union.  The  legislature  intended  to  usurp 
no  jurisdiction,  but  simply  to  make  the  effect  of  the  bond  co-exten- 
sive with  the  limits  of  its  own  authority.  But  the  doctrine  now 
asserted  is  not  new  even  here,  being  the  foundation  of  the  judgment 
in  Brodie  v.  Bickley,  2  Rawle  41.  In  Massachusetts  it  was  recog- 
nised in  the  Select  Men  of  Boston  v.  Baylston,  2  Mass.  384,  and 
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Dawes  v.  Baylston,  9  Id.  347.  As,  then,  all  evidence  of  the  cnarge 
ought  to  have  been  excluded,  errors  in  respect  of  the  particular 
competency  of  certain  parts  of  it,  if  such  there  were,  would  be  im- 
material ;  and  this  relieves  us  from  a  consideration  of  any  point 
made  here  but  one,  and  that  is  to  be  disposed  of  in  a  few  words. 
The  issue  was  framed  to  determine,  not  the  validity  of  particular 
items,  but  the  aggregate  amount  of  the  debts  properly  chargeable ; 
and  to  this  end  it  was  the  business  of  the  jury  to  find  the  exact 
sum.  The  judge,  however,  was  of  opinion  that  the  issue  embraced 
nothing  but  the  disputed  items,  and  directed  a  general  verdict  for 
the  defendant,  which,  if  suffered  to  stand,  would  exclude  a  large 
sum  admitted  to  be  properly  chargeable.  For  this  reason  the  judg- 
ment is  not  sustained.  Judgment  reversed. 

Referred  to,  1  W.  409  ;  Bright.  Rep.  348 ;  4  H.  66 ;  10  H.  520 ;  13  Wr. 
525;  11  Smith  484;  18  Id.  155  (O.  C.f. 

Change  in  practice  recommended,  infra  208,  209. 
Commented  on,  6  N.  142 ;  s.  c.  5  W.  N.  C.  559. 


Bredin  against  Neal. 


IN    ERROR. 


Where  a  testator  was  surety  for  one  to  whom  he  bequeathed  a  legacy,  and 
charged  it  upon  land,  and  judgment  was  recovered  for  the  debt,  and  upon  a 
sale  of  the  land  that  judgment  was  paid  out  of  the  land,  amounting  to  more 
than  the  legacy,  it  was  held,  that  the  assignee  of  the  legacy  was  entitled  to 
be  paid  no  part  of  it,  the  debt,  independent  of  the  Statute  of  Defalcation, 
being  in  equity  a  lien  upon  the  interest  of  the  legatee  in  the  land  created  by 
the  legacy. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

It  was  an  action  by.  James  Neal,  the  defendant  in  error,  against 
James  Bredin,  the  plaintiff  in  error,  founded  on  the  following  agree- 
ment or  stipulation  : 

Copy   of  the   agreement  or  stipulation   on  which    the   suit   is 
founded : 
"  Philip  Weaver  and^j 

Margaret  Moore  Legacy  under  the  will  of  David  Smith, 

v.  f deceased,  payable  out  of  the  land  sold  by 

The  Executors  of  Da-     Sheriff  Neal  to  James  Bredin. 
vid  Smith."         J 

(21st  February  1825.) 

"Received  of  James  Neal,  sheriff,  the  sum  of  $453.08,  on 
account  of  the  above  legacy,  being  the  dividend  coming  to  the 
plaintiff  out  of  the  sale  of  the  real  estate ;  the  same  to  be  refunded 
in  case  it  is  improperly  received  by  me. 

$453.08.  JAMES  BREDIN." 
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In  this  action  the  following  facts  were  agreed  by  the  parties  as  a 
special  verdict: 

The  plaintiff,  as  sheriff  of  Cumberland  county,  by  virtue  of  sundry 
writs  duly  and  regularly  issued  out  of  that  court,  sold  to  the  de- 
fendant, a  tract  of  land  in  North  Middleton  township,  for  the  sum 
of  $6600.  The  said  tract  of  land  was  taken  in  execution  and  sold 
as  the  estate  of  David  Smith,  deceased,  and  was  sold  to  defendant 
20th  July  1824.  The  said  David  Smith,  as  whose  estate  the  said 
tract  of  land  was  levied  and  sold,  by  his  last  will  and  testament 
duly  executed  and  proved,  August  1818,  devised  the  said  tract  of 
land  to  his  son  Michael  Smith,  and  charged  it  with  the  payment 
of  sundry  legacies  to  his  (testator's)  other  children. 

At  the  time  of  the  sale  by  the  plaintiff  to  the  defendant  as  afore- 
said, there  were  sundry  judgments  remaining  due  against  the  estate 
of  David  Smith,  deceased,  amounting  to  $2590.97.  The  sheriff 
and  commissioners'  costs  for  making  said  sale,  amounted  to  $28.34, 
which  being  deducted  from  the  amount  of  the  sale,  left  $4040.60 
to  be  appropriated  and  distributed  pro  rata,  to  and  amongst  the 
legatees  of  the  said  David  Smith,  deceased,  which  legacies  remained 
unsatisfied,  and  amounted  to  $8896.41,  and  were  payable  in  the 
proportions  stated  in  the  order  and  decree  of  the  court  hereafter 
mentioned. 

Included  in  the  judgments  obtained  against  the  estate  of  the 
said  David  Smith,  deceased,  was  one  in  favor  of  James  Giffin,  for 
$8678.19,  which  was  obtained  for  a  debt  against  Philip  Weaver, 
husband  of  Margaret  Weaver,  one  of  the  legatees  under  the  last 
will  and  testament  of  the  said  David  Smith,  deceased,  for  the  pay- 
ment of  which  the  said  David  was  only  security. 

,  After  the  death  of  the  said  David  Smith,  to  wit,  on  the  5th 
February  1825,  the  said  Philip  Weaver  for  a  valuable  considera- 
tion, sold,  assigned  and  transferred  the  foregoing  legacy,  payable 
to  his  wife  Margaret,  under  the  will  of  the  said  David  Smith,  to 
the  defendant  James  Bredin. 

In  consequence  of  a  rule  upon  the  sheriff  to  bring  the  money 
arising  from  the  sale,  into  the  Court  of  Common  Pleas  for  distribu- 
tion, the  court  after  argument  ordered  and  decreed  the  money  arising 
from  the  sale  to  be  paid  and  distributed  in  the  manner  and  propor- 
tions set  out  in  their  decree. 

The  money  for  which  this  suit  is  brought,  is  part  of  the  pur- 
chase-money for  said  tract  of  land,  and  was  and  is  retained  by  the 
defendant  James  Bredin  by  virtue  of  the  assignment  from  the  said 
P.  Weaver,  in  right  of  his  wife,  to  him,  and  is  the  same  money 
mentioned  in  the  note  in  writing  set  out  in  the  plaintiff's  statement 
in  this  cause. 

The  plaintiff  claims  the  amount  mentioned  in  the  statement  filed, 
with  interest  as  stated  therein. 
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On  the  6th  November  1821,  there  was  an  assignment  by  Philip 
Weaver  and  wife  to  James  Bredin  of  the  first  instalment  due  on 
the  legacy. 

All  questions  as  to  the  admissibility  as  well  as  to  the  legal  effect 
of  the  matter  contained  in  the  statement  to  be  determined  by  the 
court. 

Judgment  to  be  entered  as  the  opinion  of  the  court  may  be  on 
the  facts  herein  before  and  above  mentioned,  with  leave  to  either 
party  to  take  out  a  writ  of  error. 

The  decree  of  the  Court  of  Common  Pleas  referred  to  in  this 
special  verdict  was  as  follows : 

9th  September  1824,  money  considered  in  court  so  far  as  to 
enable  the  court  to  order  the  distribution. 

It  was  moved  on  part  of  some  of  the  legatees  of  David  Smith, 
to  have  the  judgment  of  James  Giffin  against  Philip  Weaver  and 
David  Smith  satisfied  out  of  the  amount  which  would  be  due  to  him 
or  to  his  wife,  who  was  one  of  the  daughters  of  David  Smith,  who 
was  only  surety  for  Philip  Weaver.  The  facts  agreeably  to  state- 
ment filed,  were  given  in  evidence. 

Whereupon  the  court  was  satisfied  that  said  David  Smith  was  only 
surety  in  the  bond  on  which  the  said  judgment  was  entered. 

The  money  for  distribution  being  raised  out  of  the  estate  of 
David  Smith  and  Philip  Weaver  (or  his  assignee  who  stands  in  the 
same  situation  as  the  assignor),  claiming  a  portion  of  the  said  sum, 
it  is  right  that  the  judgment  should  be  paid  out  of  that  portion  of 
the  money  that  belongs  to  the  principal,  and  not  out  of  the  general 
fund  raised  out  of  the  estate  of  the  surety.  The  annexed  state- 
ment being  made  according  to  the  principle  stated,  the  court  orders 
and  decrees  "that  the  said  sum  of  money  be  appropriated  and 
paid  by  the  sheriff  accordingly."  To  this  opinion  the  counsel  for 
James  Bredin,  assignor  or  purchaser,  and  on  behalf  of  Mrs.  Weaver, 
objects  and  prays  the  court  to  file  the  same,  which  is  done  accord- 
ingly. 

The  dividend  on  account  of  Margaret  Weaver's  legacy,  out  of  the 
proceeds  of  the  sale  of  her  father's  real  estate  after  the  payment  of 
all  debts,  amounted  to  the  sum  of  four  hundred  and  fifty-six  dollars 
and  twenty-four  cents. 

The  judgment  of  James  Giffin  against  Philip  Weaver  and  David 

Smith,   which   was   thus   decreed  to  be  paid  was  entered  on   the 

day  of  18     ,  and  was  out  of  the  judgments  included 

in  the  sum  of  $2590.97,  which  were  a  charge  upon  the  estate  of 

the  said  David  Smith. 

The  court  gave  judgment  on  the  verdict  for  the  plaintiff. 

Error  was  now  assigned  that  the  court  had  given  judgment  for 
the  whole  amount  of  the  plaintiff's  claim.  The  defendant  ought 
to  have  been  allowed  for  the  first  instalment  of  the  legacy  assigned 
to  him  by  Philip  Weaver  on  the  6th  of  November  A.  D.  1821. 
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Penrose  and  Williamson,  for  the  plaintiff  in  error,  referred  to 

5  Johns.  Ch.  Rep.  52  ;  Simson  v.  Hart,  14  Johns.  Rep.  63 ;  Com- 
monwealth v.  Jones,  3   S.  &  R.  167 ;  Galbreath  v.  Black,  4  S.  & 
R.  207 ;    Gourdon   v.  Insurance  Co.,  3  Yeates   327  ;    Rouset  v. 
Insurance  Co.,  1  Binn.  430 ;  Mann  v.  Dungan,  11  S.  &  R.  75 ; 

6  Id.  466 ;  Baughman  for  use  v.  Divler,  3  Yeates  9 ;    Yohe  v. 
Barnet,  1  Binn.  358 ;  15  S.  &  R.  63. 

Carothers,  contra. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  principles  laid  down  by  this  court  in  the 
cases,  Frantz  v.  Brown,  17  S.  &  R.  287,  and  Frantz  v.  Brown,  1 
P.  &  W.  257,  rule  and  affirm  the  judgment  of  the  court  below  in 
the  case  before  the  court.  In  the  cases  cited,  which  were  actions 
of  debt  upon  bonds  at  the  suit  of  an  assignee,  it  was  held  to  be  a 
good  defence,  thjit  the  obligor,  before  he  knew  of  the  assignment 
'and  before  the  bonds  became  payable,  had  become  bound  as  surety 
for  the  obligee  in  sums  exceeding  the  amount  of  the  bonds  and  had 
been  compelled  to  pay  them.  The  legacy  in  the  present  case, 
which  was  coming  to  Philip  Weaver  in  right  of  his  wife,  and  which 
he.  assigned  to  the  plaintiff  in  error,  was  charged  upon  the  land  of 
the  testator,  which  after  his  death  was  taken  in  execution  and  sold 
for  the  payment  of  his  debts  and  for  a  debt  of  Weaver  the  assignor 
for  which  the  testator  was  bound  as  his  surety.  This  debt  as  well 
as  the  proper  debts  of  the  testator  were  also  all  liens  upon  the  land, 
and  to  be  paid  out  of  the  moneys  arising  from  the  sale  of  it  before 
the  legacy.  The  debt  of  Weaver  for  which  the  testator  was 
security,  was  paid  out  of  the  same  fund  upon  which  the  legacy  was 
charged,  and  took  up  considerably  more  of  this  fund  than  the 
legacy  which  was  coming  to  Weaver,  and  had  been  assigned  by 
him  to  the  plaintiff  in  error.  Now  nothing  can  be  more  clear,  than 
that  Weaver  cannot  have  his  debt  paid  for  him  out  of  the  land  and 
his  legacy  too.  He  could  not  properly  claim  both.  To  entitle 
himself  to  be  paid  the  legacy  out  of  the  land  it  was  incumbent 
upon  him  to  discharge  it  of  his  debt.  This  he  failed  to  do,  and 
the  debt  has  been  paid  out  of  the  moneys  arising  from  the  sale, 
and  he  stands  indebted  to  the  estate  nearly  two  hundred  dollars 
beyond  the  amount  of  the  legacy.  This  plaintiff  in  error  can  be 
in  no  better  situation  than  Weaver  himself.  He  took  the  assign- 
ment of  the  legacy  subject  to  every  equity  on  the  part  of  the 
testator's  estate,  and  of  those  interested  in  it.  It  was  not  in  the 
power  of  Weaver  to  assign  a  right  or  benefit  to  the  plaintiff  in 
error,  which  he  had  no  color  of  claim  to  himself.  If  Weaver  or 
the  plaintiff  in  error  had  brought  suit  for  this  legacy,  as  early  as 
possible,  and  prosecuted  it  to  judgment,  the  only  judgment  that 

3  P.  &  W.— 13 
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could  have  been  given  would  have  been  to  have  the  legacy  levied 
out  of  the  land.  Suppose  then  a  sale  of  the  land  had  been  made 
to  satisfy  the  legacy,  the  debt  of  Weaver,  for  which  the  testator 
had  bound  himself,  was  a  lien  upon  the  land  prior  in  date  to  the 
legacy,  and  must  have  been  paid  first,  and  in  justice,  if  Weaver 
had  any  interest  or  claim  in  the  land,  as  the  debt  was  his,  and  not 
that  of  the  testator,  that  interest  ought  first  to  be  applied  to  the 
payment  of  the  debt;  and  the  debt  being  considerably  more  than 
the  amount  of  the  legacy,  which  was  his  interest  in  the  land,  would 
have  absorbed  the  whole  of  it ;  so  that  upon  no  principle  of  law, 
equity  or  justice,  could  he  claim  any  portion  of  the  money  arising 
from  the  sale  of  the  land.  Independent  of  our  Statute  of  Defalca- 
tion, I  consider  the  debt  of  Weaver  in  equity,  as  a  lien  upon  the 
interest  of  Weaver  in  the  land,  that  is,  the  legacy ;  that  it  was 
pledged  for  the  payment  of  the  debt  so  far  as  it  went,  because  the 
legacy  could  only  come  out  of  the  land;  it  was,  as  it  were,  so  much 
of  the  land,  and  the  debt  was  a  lien  upon  the  land ;  and  has  been 
paid  out  of  it. 

Judgment  affirmed. 
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Nichols  and  another  against  Hummel  and  Wife. 

IN    ERROR. 

One  of  the  heirs  of  a1  decedent,  who  died  intestate,  petitioned  the  Orphans' 
Court  for  an  inquest  on  his  real  estate,  describing  it  as  "  containing  two 
hundred  and  twenty-seven  acres,  more  or  less,  with  a  grist-mill,  and  several 
other  buildings  thereon  erected;'' upon  the  writ  issued  thereon  the  inquest 
found  that  it  could  not  be  divided,  and  valued  the  same  at  $34.75  per  acre, 
"  amounting  in  the  whole  to  §7888.25,"  which  was  confirmed  by  ttoe  court, 
and  another  heir  took  the  same  and  entered  into  a  recognisance  to  the  heirs. 
Suit  was  brought  upon  this  recognisance  by  one  of  them,  in  which  it  was 
admitted  that  there  was  a  deficiency  of  twenty  acres  and  sixty-three  perches, 
and  that  it  had  been  agreed  by  some  of  the  parties,  not  including  the 
plaintiff,  at  the  time  of  the  inquisition,  that  the  land  should  be  surveyed 
before  the  return  and  acceptance  by  the  heir,  but  that  this  was  not  done. 
Held,  that  the  defendant  was  not  entitled  to  any  deduction  from  the  recog- 
nisance on  account  of  this  deficiency.  By  the  decree  of  the  Orphans'  Court, 
confirming  the  land  to  the  heir,  he  became  invested  with  the  title  to  it,  and 
the  whole  proceeding,  which  before  was  progressive  and  executory,  was 
thereby  closed  and  consummated. 

ERROR  to  the  Common  Pleas  of  Franklin  county. 

The  case  below  was  at  the  suit  of  John  Rummel  and  Hetty  his 
wife,  late  Hetty  Nichols,  against  Mathias  Nichols  and  Henry  Funk, 
with  notice  to  John  Singer,  terre  tenant,  upon  a  recognisance  in  the 
Orphans'  Court  of  Franklin  county,  in  which  the  following  special 
verdict  was  found  by  the  jury : 

"  The  defendants  entered  into  the  recognisance  in  the  Orphans' 
Court,  on  which  this  suit  is  brought  according  to  the  petition, 
inquisition  and  record.  That  all  the  money  has  been  paid  on  said 
recognisance,  except  fifty-one  dollars  nineteen  and  a  half  cents,  on 
account  of  an  alleged  deficiency  of  the  land.  That  the  real  quan- 
tity of  the  said  land  is  two  hundred  and  six  acres  and  ninety-seven 
porches,  and  there  is  a  deficiency  of  twenty  acres  and  sixty-three 
perches,  of  said  land ;  and  that  it  was  agreed  by  some  of  the  par- 
ties, not  including  the  plaintiff,  at  the  time  of  the  inquisition,  that 
the  land  should  be  surveyed  before  the  return  and  acceptance  of  the 
land ;  which  was  not  done ;  and  that  no  survey  had  been  before 
made. 

"  If  the  court  shall  be  of  opinion  that  the  defendant  is  entitled  to 
a  credit  for  the  deficiency,  then  we  find  for  the  defendants ;  but  if 
the  court  shall  be  of  opinion  that  the  defendants  are  not  entitled  to 
such  credit,  then  we  find  for  plaintiffs  fifty-one  dollars  nineteen  and 
a  half  cents,  interest  from  26th  December  1826." 

By  the  proceedings  in  the  Orphans'  Court,  made  part  of  this  ver- 
dict, it  appeared  that  John  Nichols,  one  of  the  sons  and  heirs  of 
William  Nichols,  deceased,  had  presented  to  that  court  a  petition 
for  an  inquest  on  the  real  estate  of  the  decedent,  in  which  he 


196  SUPREME  COURT  [Cha<mberdwrg 

[Nichols  v.  Hummel.] 

described  that  estate,  as  containing  "  two  hundred  and  twenty- 
seven  acres  more  or  less,  with  a  grist-mill  and  several  other  build- 
ings thereon  erected."  It  was  not  described  in  the  inquisition  in 
any  way  but  by  a  reference  to  the  writ,  which  pursued  the  petition; 
and  the  inquest  found  that  it  could  not  be  divided,  and  therefore 
"  valued  and  appraised  the  same  undivided,  at  the  sum  of  thirty-four 
dollars  and  seventy-five  cents  per  acre,  amounting  in  the  whole  to 
seven  thousand  eight  hundred  and  eighty-eight  dollars,  and  twenty- 
five  cents."  Mathias  Nichols,  the  plaintiff  in  error,  took  the  real 
estate  at  the  appraisement,  and  entered  into  the  recognisance  for 
the  purchase-money,  which  was  the  foundation  of  this  suit.  The 
Court  of  Common  Pleas  gave  judgment  on  the  verdict  for  the 
plaintiffs,  and  in  this  error  was  assigned  here. 

Findlay  and  McCulloh,  for  the  plaintiff  in  error. 

As  the  plaintiff  below  had  received  his  full  share  and  proportion 
of  the  estate,  he,  under  the  Act  of  1794,  was  barred.  There  is  no 
difference  between  a  recognisance  taken  in  the  Orphans'  Court  to 
secure  to  heirs  their  proportions  of  the  value  of  real  estate,  taken 
by  one  of  them,  and  a  bond  of  mortgage  given  for  the  same.  The 
recognisance  forms  no  part  of  the  decree  of  the  court.  The  case 
was  not  one  of  a  contract  executed  but  executory.  Taking  the 
recognisance  does  not  close  the  contract ;  until  the  money  is  paid, 
which  it  is  taken  to  secure,  it  is  in  fieri,  and  is  subject  to  the 
equitable  defence  which  existed  here :  Bailey  v.  Snyder,  13  S.  & 
R.  160. 

The  court  declined  hearing  Denny  and  Crawford,  of  counsel  for 
the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — In  the  case  of  Hagerty  v.  Fager,  for  the  use  of 
Wilson,  decided  by  this  court  at  the  last  Sunbury  Term,  2  P.  & 
W.  533,  in  an  action  of  debt  brought  upon  a  bond  given  for  part 
of  the  purchase-money  of  a  tract  of  land,  in  pursuance  of  articles 
of  agreement  which  had  been  made  between  the  parties  for  the 
sale  of  a  tract  of  land  described  as  containing  one  hundred  and 
seventy-one  acres,  for  which  a  certain  sum  per  acre  was  to  be  paid, 
bonds  to  be  given  for  the  payment  of  the  aggregate  in  annual  in- 
stalments, and  at  the  same  time  a  deed  of  conveyance  to  be  executed 
by  the  vendor  to  the  vendee,  and  without  any  survey  of  the  land 
being  made,  the  parties  afterwards  met,  when  the  purchaser  gave 
gave  his  bonds  to  the  seller  for  the  payment  of  the  purchase-money, 
the  amount  of  which  was  fixed  according  to  the  rate  per  acre,  and 
the  estimated  quantity  mentioned  in  the  articles  of  agreement,  and 
a  deed  of  conveyance,  describing  the  land  as  containing  one  hun- 
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dred  and  seventy-one  acres,  made  by  the  vendor  and  accepted  by 
the  vendee ;  it  was  held,  that  the  giving  of  the  bonds  and  the 
acceptance  of  the  deed  of  conveyance,  were  a  consummation  of  the 
contract,  and  a  discharge  of  the  articles  of  agreement;  and  that 
the  parties  were  thereby  concluded ;  so  that  the  defendant  in  the 
court  below  could  not  claim  a  deduction  from  his  bond,  on  account 
of  eleven  acres  deficiency  in  the  land,  which  had  been  ascertained 
by  a  survey  made  sometime  after  the  giving  of  the  bonds,  and  the 
acceptance  of  the  deed  of  conveyance.  That  the  giving  and  ac- 
ceptance of  the  bonds  and  the  deed  by  the  parties,  might  fairly  be 
considered  per  se,  evidence  of  an  agreement  made  between  them  to 
waive  the  stipulation  contained  in  the  articles  of  agreement  to  pay 
by  the  acre,  and  instead  thereof  to  make  the  estimated  quantity 
the  basis  of  their  settlement,  and  final  arrangement,  and  that  each 
had  agreed  to  take  his' chance,  let  the  land  contain  more  or  less. 

This  principle  is  not  only  sustained  by  the  decision  in  Hagerty 
and  Fagen,  and  the  authorities  there  referred  to,  but  also  by  con- 
siderations of  expediency,  and  sound  policy,  which  require  that 
there  should  be  an  end  to  litigation,  after  contracts  have  been 
closed,  and  fully  executed,  and  that  they  shall  not  be  ripped  open 
again  at  the  pleasure  of  either  party,  and  be  made  the  subject  of 
strife  between  them. 

This  rule,  that  the  giving  and  accepting  the  bonds  and  the  deed 
of  conveyance,  concludes  the  parties,  is  applicable  to  the  case  now 
before  the  court  and  decisive  of  it. 

Mathias  Nichols  was  well  acquainted  with  the  metes  and  bounds 
of  the  land,  it  having  been  the  seat  of  the  residence  of  his  father 
and  family,  including  himself;  and  in  the  petition  to  the  Orphans' 
Court  for  a  partition  or  valuation  of  it,  presented  by  his  brother 
John,  it  was  described  as  containing  two  hundred  and  twenty-seven 
acres  more  or  less,  with  a  messuage,  grist-mill,  and  several  other 
buildings  thereon.  The  inquest,  in  their  report,  after  stating  that 
the  land  could  not  be  parted  and  divided,  &c.,  say  that  they  "have 
valued  and  appraised  the  same  undivided,  at  the  sum  of  thirty-four 
dollars  and  seventy-five  cents  per  acre,  amounting  in  the  whole  to 
seven  thousand  eight  hundred  and  eighty-eight  dollars  and  twenty- 
five  cents,"  which  was  approved  of  by  the  Orphans'  Court  on  the 
26th  of  December  1828;  the  month .  following  the  date  of  the 
inquisition.  At  this  time  Mathias  Nichols  appeared  in  the  same 
court  and  made  his  election  to  take  the  land  at  this  valuation,  and 
offered  Henry  Funk,  the  other  plaintiff  in  error  as  his  security. 
The  court  approved  of  the  surety  offered  and  decreed  the  land 
to  Mathias  Nichols,  who  thereupon  entered  into  the  recognisance 
upon  which  this  suit  is  founded,  with  Henry  Funk  as  surety  in  the 
sum  of  seven  thousand  eight  hundred  and  twenty-eight  dollars, 
and  twenty-five  cents,  the  precise  amount  of  the  valuation,  after 
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deducting  the  costs,  conditioned  for  the  payment  of  the  interest 
annually  on  one-third  thereof  to  the  widow  during  her  natural  life, 
and  to  each  of  the  other  heirs  of  the  intestate,  his  or  her  one-ninth 
part  and  proper  proportion  of  the  valuation  after  deducting  the 
costs.  Although  it  is  reasonable  to  suppose,  that  the  inquest  may 
have  made  the  number  two  hundred  and  twenty-seven  acres,  that 
is,  the  estimated  quantity,  in  part  the  basis  of  their  valuation,  yet 
it  cannot  be  supposed  that  they  overlooked  the  water-power,  and 
the  improvements  on  the  land,  consisting  of  a  dwelling-house,  grist- 
mill and  other  buildings,  which  in  some  instances  might  be  the 
most  valuable  part  of  the  whole.  They,  no  doubt,  looking  at  all 
these  things,  considered  the  whole  worth,  on  an  average,  thirty- 
four  dollars  and  seventy-five  cents  per  acre.  With  all  these 
advantages  and  improvements  upon  one  hundred  acres  only,  it  is 
impossible  to  say  what  the  inquest  might  have  judged  the  land  worth 
per  acre.  They  might  have  thought  it  worth  seventy-eight  dollars 
per  acre :  or  if  there  had  been  three  hundred  acres  of  it,  they 
might  have  fixed  the  average  price  per  acre,  at  twenty-six  dollars 
and  thirty  cents,  which  would  not  have  varied  the  result  materially 
from  the  aggregate  valuation  set  upon  the  whole  by  them.  In 
short,  it  is  impossible  to  determine  from  their  report,  what  propor- 
tion of  the  seven  thousand  eight  hundred  and  eighty-eight  dollars 
and  twenty-five  cents,  was  allowed  by  them  on  account  of  the 
water-power  and  the  improvements,  and  how  much  of  it  again 
for  and  in  respect  of  the  quantity  of  land  and  its  quality.  The 
inquest,  it  is  clear,  never  intended  by  their  report,  that  their 
valuation  should  be  graduated,  or  made  a  measure  for  the  valuation 
of  any  greater,  or  less  number  of  acres,  within  the  same  metes  and 
bounds  to  be  ascertained  by  a  survey  to  be  subsequently  made  of 
the  land,  because  they  have  made  no  provision  for  a  survey  to  be 
made,  but  on  the  contrary,  have  fixed  the  whole  value  by  the 
estimated  quantity. 

It  however  appears  that  at  the  time  of  taking  the  inquisition, 
the  plaintiff  in  error,  Mathias  Nichols,  and  some  of  the  other  heirs, 
but  Hetty,  the  wife  of  the  defendant  in  error  was  not  one  of  them, 
agreed  that  a  survey  should  be  made  of  the  land  before  the  return 
of  and  acceptance  of  it.  If  this  had  been  done  and  the  deficiency 
of  twenty  acres  had  been  ascertained,  the  inquest  might  have 
charged  and  regulated  the  valuation,  so  as  fairly  in  their  judgment 
to  have  met  it.  But  instead  of  any  such  survey  being  made,  a 
return  of  the  inquisition  took  place  without  it.  It  was  approved 
of  by  the  court,  and  Mathias  Nichols  agreed  to,  and  did  take  the 
land  at  the  valuation  reported  upon  the  estimated  quantity.  And 
to  pay  this  sum  for  it,  he  gave  his  recognisance  with  surety.  No 
objection  appears  to  have  been  made  to  his  doing  so,  by  any  of  the 
other  heirs.  Finally,  the  land  is  decreed  to  him  by  the  Orphans' 
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Court.  Thus  he  became  invested  with  the  title  to  it ;  and  the  whole 
proceeding  which  before  was  progressive  and  of  an  executory  char- 
acter, was  closed  and  consummated.  From  all  these  things  having 
been  done  as  they  were,  is  it  not  fairly,  nay  necessarily  to  be  in- 
ferred, in  the  absence  of  all  testimony  to  the  contrary,  that  the  parties 
finally  agreed  to  settle  and  close  the  matter  upon  the  basis  of  the 
valuation  reported  by  the  inquest  and  the  estimated  quantity,  and 
to  take  their  chance  if  it  be  more  or  less  ?  If  this  were  not  so,  why 
did  the  other  heirs  let  Mathias  Nichols  take  the  land  and  give  his 
recognisance  for  the  amount  of  the  valuation  reported  by  the  inquest 
only  ?  Because  if  the  land  upon  a  survey  being  made  of  it,  had 
been  found  to  contain  more  than  the  two  hundred  and  twenty-seven 
acres,  they  had  no  security  for  the  surplus  by  the  recognisance,  or 
any  other  agreement  of  Mathias  or  his  surety.  Beside,  by  the  de- 
cree of  the  Orphans'  Court,  granting  the  land  to  Mathias,  be  became 
invested  with  the  title  to  it,  and  was  put  into  the  possession  of  it ;  and 
although  he  might  have  surveyed  it,  and  if  he  found  it  contained 
more,  have  concealed  it,  yet  the  others  had  no  right  to  make  a  sur- 
vey, for  they  would  have  been  trespassers  if  they  had  attempted  to 
enter  upon  the  land  for  that  purpose  without  his  consent.  It  is 
unreasonable  then  to  suppose,  or  to  presume,  that  it  could  ever  have 
been  intended  to  give  to  Mathias  all  these  advantages,  to  put  every- 
thing in  his  power  without  any  risk  whatever  on  his  part.  I  con- 
sider him  fairly  bound  to  pay  according  to  the  terms  of  his  recog- 
nisance, and  that  the  judgment  of  the  court  below  ought  to  be 
affirmed. 

Judgment  affirmed. 

Followed,  6  W.  118. 
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In  the  Matter  of  the  Appropriation  of  the  Money 
arising  from  the  sale  of  the  Eeal  Estate  of  John 
Goswiler. 

Whenever  by  a  rule  of  court,  or  an  act  of  the  legislature,  a  given  number 
of  days  are  allowed  to  do  an  act,  or  it  is  said  an  act  may  be  done  within 
a  given  number  of  days,  the  day  in  which  the  rule  is  taken,  or  the  decision 
made  is  excluded,  and  if  ofte  or  more  Sundays  occur  within  the  time,  they 
are  counted,  unless  the  last  day  falls  on  Sunday,  in  which  case  the  act  may 
be  done  on  the  next  day.  So,  where  a  decree  under  the  Act  of  the  16th  of 
April  1827,  relative  to  the  distribution  of  money  arising  from  sheriff's  and 
coroner's  sales,  was  made  on  the  12th  of  April,  and  an  appeal  was  entered  on 
the  3d  of  May,  the  2d  being  Sunday,  the  appeal  is  in  time. 

A.,  on  the  30th  of  November  1820,  obtained  judgment  against  P.,  drawer, 
and  G.,  endorser,  on  which  Ji.  fa.  issued  to  August  term  1821  ;  on  the  29th 
of  July  1822,  P.  obtained  a  rule  to  show  cause  why  judgment  should  not  be 
opened  as  to  him,  and  proceedings  stayed  in  the  meantime ;  on  the  17th  of 
February  1827,  this  rule  was  discharged  ;  to  April  term  1827,  Ji.  fa.  issued, 
and  was  levied  on  a  house  and  lot  of  P.;  on  the  17th  of  November  1828, 
P.  gave  evidence  to  the  Court  of  Common  Pleas,  that  he  had  satisfied  the 
judgment  to  A.  under  an  arrangement,  by  which  the  judgment  against  G. 
should  stand  revived  for  his  use,  and  that  the  judgment  was  for  the  proper 
debt  of  G.,  and  P.  was  surety  only,  and  the  court  vacated  the  levy  on  P.'s  lot, 
and  directed  the  original  judgment  to  stand  revived  for  the  use  of  P.  Before 
this,  several  judgments  had  been  obtained  for  others  against  G. 

On  the  9th  of  January  1830,  the  real  estate  of  G.  was  sold,  and  the  pro- 
ceeds brought  into  court  for  appropriation. 

Held,  that  P.  was  not  entitled  to  be  substituted  as  surety,  to  the  injury  of 
other  judgment-creditors,  after  he  had  for  eight  years  appeared  on  the 
records  of  the  county  as  the  real  debtor,  and  that  the  order  of  court  marking 
the  judgment  of  A.  for  his  use,  was  not  binding  on  other  creditors  who  were 
not  parties  to  it. 

THIS  was  an  appeal  from  a  decree  of  the  Court  of  Common  Pleas 
of  Cumberland  county,  in  the  appropriation  of  the  money  arising 
from  the  sale  of  the  real  estate  of  John  Goswiler. 

The  decree  was  made  on  the  12th  of  April,  and  the  appeal  entered 
on  Monday,  the  3d  of  May  following.  A  motion  was  now  made  to 
quash  the  appeal,  on  the  ground  that  it  was  not  in  time.  This  motion 
was  argued  with  the  question  involved  in  the  decree,  from  which  the 
appeal  was  taken,  by 

Williamson,  for  the  appellant,  who  cited  1  Sellon  207 ;  8  Mod. 
21 ;  1  Tid.  431,  432 ;  1  Arch.  Pra.  117 ;  Tid.  626 ;  1  Sellon  95; 
Sims  v.  Hampton,  1  S.  &  R.  411 ;  Betz's  Appeal,  1  P.  &  W.  271; 
Commonwealth  v.  Barker,  2  Id.  232 ;  Bond  v.  Gardner,  4  Binn. 
269 ;  Cook  v.  Grant,  16  S.  &  R.  211 ;  Munroe  v.  Wallace,  2  P.  & 
W.  173;  Davis  v.  Barr,  9  S.  &  R.  141.  And  by 

Carothers,  contra.  • 
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The  opinion  of  the  court,  which  contains  a  detail  of  the  material 
facts  of  the  case,  was  delivered  by 

HUSTON,  J. — A  preliminary  point  in  this  case  was  this :  The 
decree  of  the  court  was  made  on  the  12th  of  April,  the  second 
day  of  May  following,  was  Sunday,  and  the  appeal  was  entered  on 
Monday  the  third  of  May.  The  Act  of  Assembly,  of  the  16th  of 
April  1827,  Purdon  476,  says,  if  any  person  shall  consider  himself 
aggrieved  by  such  decision,  he  may  appeal  to  the  Supreme  Court, 
"within  twenty  days  after  such  decision."  Without  recurring  to 
all  the  decisions  on  the  subject  of  computation  of  time,  it  may  be 
sufficient  to  say,  that  whenever,  by  a  rule  of  court,  or  an  Act  of  the 
Legislature,  a  given  number  of  days  are  allowed  to  do  an  act,  or 
it  is  said  an  act  may  be  done  within  a  given  number  of  days,  the 
day  in  which  the  rule  is  taken,  or  the  decision  made  is  excluded 
(Sims  v.  Hampton,  1  S.  &  R.  411),  and  if  one  or  more  Sundays 
occur  within  the  time,  they  are  counted,  unless  the  last  day  falls  on 
Sunday,  in  which  case  the  act  may  be  done  on  the  next  day.  This 
construction  has  been  so  universally  settled  in  courts,  and  in  cases 
so  similar  to  the  one  in  question,  that  we  think  the  rule  ought  to 
extend  to  cases  under  this  act ;  and  the  general  rule,  we  think, 
ought  not  to  be  questioned,  especially  as  it  is  doubted  whether  we 
could  substitute  a  better  one  in  its  place. 

The  Pennsylvania  Agricultural  and  Manufacturing  Bank,  on  the 
30th  November  1820,  obtained  a  judgment  against  C.  Poorman, 
drawer,  and  John  Goswiler,  endorser,  for  six  hundred  and  thirty 
dollars,  twenty-five  cents.  By  an  Act  of  Assembly  of  this  state, 
it  has  been  provided,  that  the  drawer  and  endorser,  or  endorsers  of 
a  note,  might  be  joined  in  the  same  suit.  This  action  had  some 
peculiarities  which  distinguished  it  from  other  suits  for  debts 
against  several  debtors,  for  there  might  he  judgments  for  one  and 
against  another.  On  this  judgment  a  fi.  fa.  issued  to  August 
term  1821,  which  is  stated  to  have  been  levied  on  personal 
property,  &c.  (of  Goswiler  it  is  said),  but  we  have  not  the  writ  or 
return. 

On  the  29th  of  July  1821,  C.  Poorman  obtained  a  rule  to  show 
cause  why  this  judgment  should  not  be  opened  as  to  him,  Poorman, 
and  the  proceedings  were  stayed  in  the  meantime  as  to  Poorman. 
On  what  allegation  this  rule  was  obtained,  we  -know  not.  On  the 
17th  February  1827,  this  rule  was  discharged,  and  then  the 
property  levied  on,  was,  it  is  stated,  sold  and  applied  to  former 
levies.  To  April  term  1827,  an  alias  fi.  fa.  issued,  and  was  levied 
on  a  house  and  lot,  &c.,  in  Mechanicsburg,  as  the  property  of 
Poorman.  It  may  be  remarked  here,  that  a  great  many  judgments 
had  been  obtained  before  this  one,  against  Goswiler.  We  have 
next  the  following  entry  from  the  docket :  "  17th  November  1828  ; 
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upon  motion  on  behalf  of  C.  Poorman,  and  it  appearing  that  he 
had  satisfied  this  judgment  to  the  bank,  under  an  agreement,  by 
which  the  judgment  against  Goswiler,  should  stand  revived  forliis 
use ;  and  it  also  appearing  to  the  court  that  the  debt  for  which  the 
said  judgment  was  obtained,  was  the  proper-  debt  of  the  said 
Goswiler,  and  that  said  Poorman  was  only  surety  for  the  same,  the 
court  vacate  the  levy  made  on  the  estate  of  the  said  Poorman  on 
this  execution,  and  direct  the  original  judgment  against  Goswiler 
to  stand  revived  for  the  use  of  the  said  Poorman.  See  paper  filed." 
This  paper  we  have  not,  but  we  are  told  it  is  an  agreement  between 
Poorman  and  Goswiler. 

On  the  10th  December  1828,  Mr.  Penrose,  for  Atwood,  a  judg- 
ment-creditor, obtained  a  rule  to  show  cause  why  this  assignment  to 
Poorman,  should  not  be  set  aside.  A  rule  was  entered  to  take  depo- 
sitions. On  the  loth  May  1829,  this  rule  was  discharged. 

A  scire  jacias  issued  to  January  term  1829,  to  revive  this  judg- 
ment. Jacob  Garret  had  brought  suit  to  August  term  1820, 
against  John  Goswiler,  debt  on  note  under  seal,  and  a  reference  and 
report  in  this  suit,  was  made  on  the  21st  day  of  February  1821, 
for  the  plaintiff  for  two  hundred  and  forty-one  dollars  and  thirty- 
six  cents.  The  defendant  appealed,  and  in  January  1825,  withdrew 
his  appeal,  when  this  report  became  an  absolute  judgment. 

Some  real  property  of  Goswiler  had  been  sold  on  the  9th  of 
January  1833,  and  the  question  was,  whether  Poorman  as  owner 
of  the  bank's  judgment  decreed  to  be  assigned  to  him,  or  this  latter 
judgment,  was  entitled  to  the  money.  It  was  contended  that  the 
lien  of  this  first  judgment  was  gone  under  the  authority  of  Betz's 
Appeal,  1  P.  &  W.  271  and  Commonwealth  v.  Barker,  2  P.  &  W. 
232,  and  a  part  of  the  court  were  of  that  opinion,  but  others 
doubted,  on  the  idea  that  the  rule  in  1822  stayed  all  proceedings, 
and  that  no  scire  facias  could  then  issue  ;  and  as  the  chief  justice 
did  not  sit  in  the  case,  we  have  considered  it  in  another  point  of 
view.  The  right  of  a  surety  to  be  substituted  for  the  plaintiff,  and 
to  hold  the  judgment  against  the  principal,  where  the  surety  has 
paid  the  debt,  has  been  often  settled  in  this  and  other  courts. 
There  must,  however,  be  some  limitation  to  it.  In  this  case,  it  is 
denied  that  Poorman  was  surety,  and  that  he  is  entitled  to  be  sub- 
stituted if  he  were. 

From  inspection  of  the  suit  on  the  docket,  it  would  appear  that 
Poorman  was  the  debtor — he  was  the  drawer,  and  Goswiler  the 
endorser.  It  is  much  stronger  than  the  case  of  a  man  being 
the  first  named  in  a  bond,  it  is  prima  facie  evidence  that  he  was 
the  debtor  and  not  the  surety.  To  entitle  him  to  substitution  merely 
to  faciliate  his  recovery  against  GosWiler,  I  agree  that  Goswiler's 
admission  in  the  paper  filed  is  good  evidence,  but  not  as  against 
other  creditors.  The  rule  taken  by  Atwood  and  that  rule  being 
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discharged  will  be  conclusive  to  Atwood,  but  not  as  to  other 
creditors,  who  had  no  notice  of  that  rule :  Stahl  v.  Jerret,  2  Rawle 
454 ;  2  Des.  Rep.  1 04.  The  party  claiming  to  be  substituted  must 
always  prove  that  he  was  a  mere  surety :  Kennedy  v.  Gibbs,  4  Des. 
Rep.  380.  But  it  does  not  appear  whether  this  point  was  made  in 
the  Common  Pleas  ;  we  rather  think  not,  or  depositions  would  have 
been  taken  or  an  issue  directed. 

Can  a  surety  put  himself  on  the  record  expressly  as  principal, 
and  after  several  years,  and  many  judgment-creditors  have  acquired 
rights,  apply,  and  have  his  situation  and  character  changed,  so  as  to 
affect  them  ?  Poorman  ties  up  his  judgment  five  years  by  a  rule, 
he  then  saw  the  docket  and  that  he  was  represented  to  the  world  as 
the  real  debtor,  and  not  the  surety.  If  Goswiler  had  paid  the  debt, 
or  it  had  been  levied  from  Goswiler's  property,  he  could  have  been 
substituted  for  the  plaintiff,  and  by  this  judgment  have  recovered 
Poorman's  property,  or  have  taken  the  proceeds  of  it  from  Poor- 
man's  creditors;  and  when  Poorman  pays  it,  he  claims  it  from  Gos- 
wiler's creditors.  This  right  of  substitution  is  an  equity,  but  an 
equity  must  be  managed  fairly,  it  must  not  be  this  or  that,  as  suits 
the  parties.  When  he  drew  the  note,  he  represented  himself  as  the 
debtor,  and  Goswiler  as  his  surety.  On  this  idea,  the  bank  dis- 
counted the  note,  and  he  could  not,  as  against  the  bank,  deny  this, 
and  claim  that  notice  of  non-payment  should  be  given  to  him:  Bank 
of  Montgomery  v.  Walker,  9  S.  &  R.  129.  Why  then  after  being 
sued,  and  appearing  in  the  character  of  principal,  on  the  record  from 
1820  till  1828,  shall  he  be  permitted  to  deny  all  this  to  the  injury 
of  others.  In  Monroe  v.  Wallace,  2  P.  &  W.  173,  we  have  a  case 
where  a  man  who  really  paid  off  a  judgment  against  another,  had 
no  right  to  be  substituted  for  the  judgment-creditor,  because  his 
conduct  exhibited  a  design  to  deceive  and  defraud  others.  Although 
it  was  strenuously  insisted  and  perhaps  was  true,  that  he  intended 
no  wrong,  but  was  to  hold  the  land  till  he  was  paid ;  and  he  recon- 
veyed  under  the  mistaken  notion,  that  having  paid  the  debt  to  Mon- 
roe, he  would  be  substituted  in  his  place,  and  succeed  to  his  rights. 

Erb's  Appeal,  2  P.  &  W.  296,  establishes  a  principle  which  may 
be  applied  here,  viz  :  that  it  is  not  always  enough  to  entitle  a  party 
to  be  substituted,  or  to  the  right  of  substitution,  that  such  person 
has  paid  off  a  prior  judgment,  but  it  must  also  appear,  that  such 
person  applying  for  such  rights  of  substitution,  has  a  greater  equity 
than  those  who  oppose  it.  And  in  4  Johns.  546,  Chancellor  Kent, 
whose  decisions  and  expressions  in  some  cases  would  seem  to  have 
carried  this  right  further  than  any  who  had  gone  before  him  (except 
decisions  under  the  civil  law),  says  :  "  The  benefit  of  substitution  is 
only  to  be  applied  in  a  clear  case,  appearing  from  the  proceedings 
in  the  cause." 

We  think  the  case  before  us  does  not  present  a  clear  case,  and  if 
it  could  be  made  clear  by  testimony,  that  would  not  still  entitle 
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Pqorman  to  be  substituted  as  surety,  to  the  jury  of  other  judgment- 
creditors,  after  he  had  for  eight  years  appeared  on  the  records  of 
the  county  as  the  real  debtor. 

The  decree  of  the  Court  of  Common  Pleas  is  reversed,  and  this 
court  decree,  that  the  judgment  in  favor  of  Garret  is  entitled  to  be 
paid  out  of  the  proceeds  of  the  sale  of  the  real  estate  of  John  Gos- 
wiler,  in  court  for  appropriation. 

Decree  reversed. 

As  to  right  of  subrogation:  referred  to.  8  C.  110.  Followed,  3  W.  &  S. 
404. 

As  to  computation  of  time :  followed,  2  W.  285 ;  6  Id.  37  ;  4  Barr  516. 

Overruled,  4  H.  15 ;  and  see  5  H.  50. 

Conflicting  cases  reviewed,  12  H.  276 ;  s.  c.  2  Gr.  447. 

Reaffirmed,  5  C.  524,  525 ;  14  Smith  241. 

Followed,  4  Wr.  373. 


Rife  against  Galbreath  and  others. 

IN  ERROR. 

A  feigned  issue  was  ordered  by  the  Orphans'  Court  upon  an  administration 
account,  the  object  of  which,  from  the  evidence  given  in  the  cause,  seemed 
ta  be,  to  determine  with  how  much  an  executor  was  chargeable:  but  the 
issue  had  been  joined  on  a  declaration  upon  a  wager  that  the  defendant  had 
received  $10,000,  part  of  the  estate  of  the  testator.  Held,  That  such  issue 
was  not  calculated  to  meet  the  design,  and  that  under  it  the  single  fact  put 
in  issue  was,  did  the  plaintiff  receive  §10,000  of  the  estate  of  the  testator  as 
executor. 

It  seems,  an  issue  directed  by  the  Orphans'  Court  for  the  purpose  of 
deciding  generally,  what  sum  of  a  decedent's  estate  is  in  the  hands  of  his 
administrator  or  executor,  is  objectionable. 

It  would  be  well  if  the  same  precision  were  to  be  observed  in  these  issues, 
directed  by  the  Orphans'  Court,  to  settle  administration  accounts,  as  is  re- 
quired in  forming  an  issue  before  auditors  in  an  action  of  account  render. 

Where  upon  the  trial  of  such  issue,  the  court  charged  the  jury,  that  "  the 
witnesses  say  that  after  the  death  of  H.  R.,  Sr.,  the  sons  took  possession  of 
the  personal  property,  and  D.,  one  of  them,  sold  his  moiety  to  H.,  the  other. 

This  establishes  his  possession  and  his  transfer  for  a  full  consideration. 

Each  executor  having  taken  one-half  of  the  personal  estate,  in  his  own 
right,  as  devisee,  and  D.  having  converted  his  into  money,  it  leaves  him  liable, 
to  that  extent,  both  to  the  legatees  and  creditors."  Held  that  such  charge. 
upon  the  evidence  in  the  cause,  withdrew  the  facts  from  the  jury  and  was  error. 

Upon  such  issue,  where  it  was  in  evidence  that  the  co-executor  of  the 
defendant  had  settled  an  administration  account,  charging  himself  with  the 
whole  inventory,  and  crediting  himself  with  payments  made,  it  is  error  to 
charge  the  jury,  that  the  defendant  is  chargeable  with  one-half  the  inventory, 
and  interest,  and  was  not  entitled  to  be  credited  with  one-half  the  credits  in 
such  account  of  his  co-executor. 

Upon  an  issue  to  try  with  what  amount  an  executor  is  chargeable,  as  such, 
the  will  is  evidence  to  show  his  appointment  as  executor,  and  his  duties  under 
the  will,  and  if  these  were  unnecessary,  giving  it  in  evidence  could  do  no 
injury. 

ERROR  to  the  Court  of  Common  Pleas  of  Adams  county. 
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This  was  a  feigned  issue,  which  it  seemed,  had  been  directed 
by  the  Orphans'  Court  of  that  county.  The  order  of  that  court 
directing  the  issue,  was  not  brought  up  with  the  record.  The 
declaration  counted  of  a  wager,  between  William  Galbreath,  Peter 
Gulp,  John  Ebert,  William  Wert  and  Henry  Witmer,  who  were 
legatees  under  the  will  of  Henry  Rife,  deceased,  and  Daniel  Rife, 
the  defendant  below,  who  was  co-executor  with  Henry  Rife,  Jr.,  of 
the  said  will,  and  survived  the  said  Henry  Rife,  Jr.,  that  "  part 
of  the  estate  of  Henry  Rife,  Sr.,  deceased,  amounting  to  the  sum 
of  ten  thousand  dollars,"  "  came  to  and  was  then  in  the  hands  of 
the  said  Daniel  Rife,  as  surviving  executor  of  the  last  will  and 
testament  of  Henry  Rife,  Sr.,  deceased."  The  defendant  in  his 
plea,  admitted  the  wager,  but  denied  that  he  had,  "  received  the 
said  sum  of  ten  thousand  dollars,  part  of  the  estate  of  the  said 
Henry  Rife,  Sr.,  deceased,  in  the  said  declaration  mentioned,"  or 
that  he  was  chargeable  therewith,  as  surviving  executor,  &c.  Upon 
this  plea  issue  was  joined. 

The  plaintiff  offered  in  evidence  the  will  of  Henry  Rife,  dated 
the  21st  of  March  1820.  bequeathing  certain  legacies,  &c.,  and 
appointed  Henry  Rife  and  Daniel  Rife,  the  sons  of  the  testator,  his 
executors,  and  the  letters  testamentary  issued  thereon  to  them, 
which  being  objected  to,  the  court  admitted  the  evidence,  and  sealed 
a  bill  of  exceptions. 

An  inventory  of  the  personal  estate  of  Henry  Rife,  Sr.,  deceased, 
filed  by  the  executors,  the  2d  day  of  January  1826,  amounting  to 
the  sum  of  two  thousand  six  hundred  and  eleven  dollars  and  four- 
teen and  one-half  cents,  was  in  evidence.  The  administration  ac- 
count of  Daniel  Rife,  exhibited  by  himself,  in  the  register's  office, 
upon  citation,  charged  him  with  nothing. 

Several  witnesses  proved,  that  after  the  death  of  the  testator, 
Daniel  and  Henry  went  into  the  possession  of  the  personal  property, 
and  occupied  a  farm  which  belonged  to  the  testator;  that  they 
farmed  together,  and  used  the  personal  property  on  the  farm,  work- 
ed the  horses,  &c.,  and  that  there  was  no  difference  in  the  use  of 
the  property  by  them,  before  the  testator's  death,  when  they  lived 
with  him,  and  afterward;  but  that  neither  took  particular  posses- 
sion of  any  part  of  the  personal  property.  That  all  the  dealings, 
in  reference  to  the  business  in  which  they  were  engaged,  were  with 
Henry,  who  seemed  to  be  the  chief  manager,  who  also  acted  as 
executor,  and  that  Daniel  was  never  seen  to  act  as  such,  or  make 
any  contracts  or  purchases.  After  living  together  for  eighteen 
months  or  two  years  after  the  death  of  the  testator,  Daniel  went  to 
the  state  of  Ohio,  and  was  away  for  some  time.  Their  occupation 
in  common  of  the  property  continued  about  eighteen  months  or  two 
years.  On  the  30th  of  March  1821,  Daniel  Rife  transferred  all 
his  interest  in  the  real  and  personal  estate  of  his  father,  as  legatee 
and  devisee  under  his  will  to  Henry,  hk>  brother. 
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Two  judgments  entered  on  the  19th  of  October  1826,  on  two 
notes,  dated  respectively  on  the  1st  and  15th  of  March  1821,  and 
amounting  to  the  sum  of  nine  hundred  and  ninety-eight  dollars,  in 
favor  of  Daniel  Rife  against  Henry  Rife,  were  in  evidence,  as  also 
another  judgment,  on  notes  hearing  date  in  the  year  1821,  for  two 
hundred  and  thirty-five  dollars  and  forty-two  cents,  given  by  Henry 
to  Daniel.  An  administration  account  was  settled  by  Henry  Rife, 
Jr.,  deceased,  in  which  he  charged  himself  with  the  whole  inven- 
tory, and  was  allowed  credits  to  the  amount  of  one  thousand  six 
hundred  and  thirty-three  dollars  and  seventy-one  cents,  which  left 
a  balance  in  his  hands  of  nine  hundred  and  seventy-seven  dollars 
forty- two  cents. 

The  Court  of  Common  Pleas  charged  the  jury,  that  "  the  per- 
sonal estate  is  first  liable  for  the  payment  or  use  of  debts  or  lega- 
cies. This  is  contemplated  in  the  will  of  old  Henry  Rife.  All 
his  personal  property,  therefore,  went  into  the  hands  of  the  two 
executors,  as  a  fund  pledged  for  the  payment  of  the  debts  and 
legacies.  It  was  so  pledged  by  operation  of  law.  The  witnesses 
say,  that  after  the  death  of  Henry  Rife,  Sr.,  the  two  sons  took  pos- 
session, and  afterwards  Daniel  sold  his  moiety  to  his  brother  Henry, 
for  a  large  consideration.  This  establishes  his  possession,  and  his 
transfer  for  a  full  consideration.  Each  executor  having  taken  one- 
half  of  the  personal  estate  in  his  own  right,  and  Daniel  having 
converted  his  half  into  money,  it  leaves  him  liable  to  that  extent, 
both  to  legatees  and  creditors.  He  would  only  be  liable  for  one- 
half  of  the  inventory,  but  the  jury  may  charge  interest  thereon, 
from  a  year  after  the  death  of  the  testator.  You  have  nothing  to 
do  with  the  credits.  The  issue  is  to  try  what  the  defendant  is 
chargeable  with,  in  his  administration  account,  the  credits  will  be 
allowed  by  the  Orphans'  Court." 

A  verdict  having  passed  for  the  plaintiffs,  the  defendant  brought 
this  writ  to  reverse  the  judgment  entered  thereon,  and  now  assigned 
for  error, 

1.  The  court  erred  in  charging  the  jury  what  the  facts  were,  and 
instructing  them  to  find  accordingly.     The  facts  should  have  been 
left  to  the  jury. 

2.  In  instructing  the  jury,  that  the  defendant  was  chargeable 
with   the  one-half  of  the  inventory   and  interest,  and  not  to  be 
credited  with  one-half  of  the  credits  in  Henry's  account. 

3.  In  admitting  the  will  of  Henry  Rife,  Sr.,  in  evidence. 

Stevens,  for  the  plaintiff  in  error. — There  was  no  evidence  that 
Daniel  had  ever  received  a  cent  owing  to  the  testator's  estate,  or 
that  he  had  ever  paid  any  debts  due  by  it ;  nor  that  he  had  ever 
sold,  or  disposed  of  any  article  of  property  belonging  to  the  estate; 
although  he,  as  a  devisee,  and  legatee  under  the  will,  may  have 
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appropriated  his  interest  in  the  estate,  by  assigning  it.  All  this 
could  not  make  him  liable  for  his  co-executor.  But  the  court  with- 
drew the  facts  from  the  jury,  as  they  did  also  the  credits,  to  which, 
in  any  aspect  of  the  cause,  the  defendant  was  entitled,  and  which 
was  evidenced  by  the  administration  account  of  Henry.  Besides, 
the  issue  was  whether  the  defendant  had  received  and  was  charge- 
able with  ten  thousand  dollars,  as  the  surviving  executor  of  Henry 
Rife,  and  as  the  plaintiffs  failed  to  establish  the  fact  that  he  had 
received  and  was  chargeable  with  that  sum,  the  issue  should  have 
been  found  for  the  defendant,  who,  in  this  view  of  the  case,  should 
have  been  permitted  the  benefit  of  the  consideration  of  the  credits 
by  the  jury. 

Carothers,  for  the  defendant  in  error. — The  issue  formed  was  a 
feigned  issue,  a  mere  fiction ;  the  substance  of  the  controversy  was 
to  determine  the  amount  with  which  the  defendant  was  chargeable 
as  executor  of  Henry  Rife,  Sr.  It  was  ordered  by  the  Orphans' 
Court,  for  this  purpose,  when  his  administration  account  was  pre- 
sented in  that  court,  and  contemplated  the  further  action  of  that 
court  when  the  issue  was  decided.  The  credits  to  which  the  de- 
fendant was  entitled,  were  no  part  of  the  issue ;  they  were  not  in 
dispute,  and  would  of  course  be  allowed  by  the  Orphans'  Court, 
when  the  defendant's  account  came  to  be  finally  passed. 

This  case  had  been  before  this  court  on  a  former  occasion,  and  is 
reported  in  2  Rawle  144,  to  which  he  referred. 

He  contended  tha-t  upon  the  evidence  the  defendant  was  clearly 
liable,  and  that  the  case  was  stronger  than  the  case  of  McCoy  v. 
Porter,  15  S.  &  R.  57,  in  which  the  executor  was  charged.  He 
denied  that  the  court  had  withdrawn  the  decision  of  the  facts  from 
the  jury.  They  had  expressed  an  opinion  of  the  facts,  which  was 
not  error:  Riddle  v.  Murphey,  7  S.  &  R.  230. 

But  it  is  a  well-settled  principle,  that  whenever  a  trustee  trans- 
fers or  assigns  his  interest  in  the  trust  property,  he  is  estopped  to 
say  that  he  never  had  it  in  possession.  He  argued  that  the  deed 
of  assignment  from  Daniel  to  Henry  had  that  effect,  and  authorized 
the  court  so  to  charge  the  jury. 

The  court's  opinion  was  delivered  by 

KENNEDY,  J. — The  feigned  issue  directed  to  be  tried  in  this  case, 
if  we  are  at  liberty  to  conjecture  the  object  of  it,  seems  not  to  be 
formed  so  as  to  meet  the  design.  From  the  evidence  given  on  the 
trial,  it  is  certain  that  it  was  not  joined  for  the  purpose  of  deciding 
whether  Daniel  Rife,  who  was  the  defendant  there,  was  chargeable 
with  one  single  item,  amounting  to  ten  thousand  dollars,  of  the 
estate  of  Henry  Rife,  Sr.,  the  deceased  testator,  where  the  only 
question  was  whether  he  was  to  be  charged  with  an  indivisible 


208  SUPREME  COURT  \_Chambersburg 

[Rife  v.  Galbreath.] 

item  of  ten  thousand  dollars,  and  he  was  either  -to  be  charged  with 
the  whole  of  it  or  no  part  of  it.  I  say,  from  the  course  of  the  trial, 
and  the  evidence  given  on  it,  this  could  not  have  been  the  object 
of  the  feigned  issue,  because  there  was  evidence  given  on  the  part 
of  the  plaintiff  below,  of  the  whole  personal  estate  of  the  testator, 
consisting  of  many  articles  and  items,  and  they  claimed  to  charge 
Daniel  Rife  with  the  aggregate  amount  of  the  whole  estate  of  the 
testator,  which  fell  greatly  short  of  ten  thousand  dollars.  But  from 
the  issue  as  it  is  joined  upon  the  record,  the  single  point  to  be  settled 
is,  whether  Daniel  Rife  received  ten  thousand  dollars,  part  of  the 
estate  of  Henry  Rife,  the  testator,  as  his  surviving  executor.  From 
what  was  disclosed  upon  the  trial,  it  is  evident  that  the  plaintiffs 
below  could  never  have  thought  that  Daniel  Rife  had  received 
any  such  sum  as  ten  thousand  dollars  of  the  estate,  because  they 
must  have  known  well  that  the  whole  estate  never  amounted  to 
but  little  more  than  one-fourth  of  that  sum.  Many  errors,  as  well 
as  great  injustice,  must  necessarily  grow  out  of  not  stating  the  fact 
or  facts  contested  between  the  parties  specifically,  and  making  the 
precise  points  of  the  issue  or  issues  which  are  to  be  settled  by  a 
jury.  It  would  be  well  if  the  same  precision  and  minuteness  were 
to  be  observed  in  these  issues,  directed  by  the  Orphans'  Court,  to 
settle  an  administration  account,  as  is  required  in  forming  an  issue 
before  auditors  in  an  action  of  account-render.  If  this  course 
were  observed,  everything  that  is  admitted  and  agreed  on  be- 
tween the  parties  litigant,  would  be  excluded  by  the  form  and 
terms  of  the  issue  or  issues,  from  the  consideration  of  the  jury,  and 
leave  no  ground  for  mistake  or  misapprehension  afterwards  of  what 
was  tried,  and  the  extent  of  the  liability  under  the  finding  of  the 
jury.  We  had  another  case  before  us  at  this  term,  in  which  the 
Orphans'  Court  directed  an  issue  in  general  terms,  to  try  and 
determine  how  much  of  the  estate  of  the  intestate  had  come  to  the 
hands  of  the  defendant,  who  was  a  co-administrator,  and  with  how 
much  he  was  chargeable.  In  the  account  which  he  had  stated 
before  the  register,  he  had  charged  himself  with  upwards  of  twelve 
hundred  dollars,  and  on  the  trial  of  the  feigned  issue,  it  was  a 
question  of  law  upon  which  the  direction  of  the  court  below  was 
asked  to  the  jury,  whether  if  the  jury  should  be  of  opinion  that  the 
defendant  was  chargeable  with  nothing  more  than  what  he  had 
admitted  himself  to  be,  in  his  administration  account,  and  which  in 
reality  was  never  in  dispute,  they  should  find  a  verdict  in  favor  of 
the  plaintiffs  or  the  defendant,  the  court  in  that  event  directed  the 
jury  to  find  in  favor  of  the  defendant,  and  this  was  assigned  for 
error  in  the  case,  ante  185.  Now,  if  the  judges,  who  had  directed 
the  issue  in  this  last  case,  and  who  afterwards  formed  the  court  in 
which  the  issue  was  tried,  had  died  without  any  further  account 
being  settled,  I  am  inclined  to  think,  that  the  finding  of  the  jury, 
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would  have  presented  evidence  perhaps  conclusive,  of  an  entire  ac- 
quittal, to  the  defendant.  Yet  those  who  were  acquainted  with  the 
circumstances  of  the  whole  proceeding,  could  never  doubt  but  that 
the  defendant  ought  to  be  accountable  for  the  amount  with  which 
he  had  charged  himself  in  his  account,  notwithstanding  the  finding 
of  the  jury  in  his  favor,  which  was  clearly  a  response  to  the  general 
question  submitted  to  them,  what  was  he  chargeable  with  ?  There 
is  also  an  objection,  as  it  appears  to  me,  to  the  propriety  of  the 
Orphans'  Court  directing  an  issue  to  be  tried  by  a  jury  for  the  pur- 
pose of  deciding  generally,  what  sum  or  amount  of  money  or  estate 
of  the  deceased,  in  the  hands  of  the  accountant,  he  is  to  be  charged 
with.  Such  issue,  unless  there  be  a  special  direction  to  the  con- 
trary, as  there  is  sometimes  in  an  order  of  a  Court  of  Chancery  for 
the  trial  of  an  issue,  on  a  matter  of  fact,  must  be  tried  according  to 
the  course  of  the  common  law ;  and  the  same  rules  in  respect  to 
evidence,  prevail  as  in  other  cases.  This  would  perhaps  be  in  viola- 
tion of  the  rights  of  the  accountant,  who,  as  I  conceive,  according 
to  the  universal  practice  of  this  state,  and  that  too,  I  may  say,  time 
out  of  mind,  has  been  admitted  in  many  cases  to  discharge  himself 
by  his  own  oath  or  affirmation,  from  certain  items  or  claims,  as  well 
as  to  entitle  himself  to  certain  credits,  in  part  at  least,  by  the  like 
testimony.  It  does  appear  to  me,  that  accuracy,  convenience 
and  justice  all  join  in  the  pointing  out  a  different  course  to  be  pur- 
sued in  these  cases,  from  that  of  the  present  or  the  one  alluded  to. 
In  the  present  case  the  single  fact  put  in  issue  is,  did  the  plaintiff 
in  error,  receive  ten  thousand  dollars  of  the  estate  of  the  testator, 
as  the  surviving  executor;  if  he  did,  then  according  to  his  promise, 
he  was  bound  to  pay  five  dollars  to  the  plaintiffs  below,  and  a  ver- 
dict ought  to  have  been  given  against  him ;  but  if  not,  then  the  event 
had  not  taken  place,  upon  which  he  had  promised  to  pay,  and  he 
stood  acquitted  or  discharged  from  the  plaintiff's  claim.  It  is  ob- 
vious, as  I  have  already  said,  that  this  was  not  the  end  for  which 
this  issue  was  intended  or  directed,  but  most  likely,  the  same  with 
that  in  the  case  already  alluded  to,  that  is,  to  ascertain  what  amount, 
if  any,  of  the  estate  of  the  testator  had  come  into  the  hands  of  the 
plaintiff  in  error,  and  with  how  much  he  was  chargeable.  The  fore- 
going observations  have  been  made,  in  hopes  that  they  may  cause 
the  attention  of  the  judges  of  our  Orphans'  Courts  to  this  subject, 
so  that  more  care  and  precision  may  be  observed  in  directing  such 
issues,  than  seems  to  prevail.  The  first  error  assigned  is,  that  the 
court  erred  in  charging  the  jury  what  the  facts  were,  and  instruct- 
ing them  to  find  accordingly.  The  judge  told  the  jury,  that  "the 
witnesses  say  that  after  the  death  of  Henry  Rife,  Sr.,  the  two 
sons  (meaning  Henry  and  Daniel,  the  executors  named  in  the  will), 
took  possession  (meaning  of  the  personal  property  of  the  testator), 
und  afterwards  Daniel  sold  his  moiety  to  his  brother  Henry,  for  a 
3  P.  &  W.— 14 
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large  consideration.  This  establishes  his  possession,  and  his  trans- 
fer for  a  full  consideration.  Each  executor  having  taken  one-half 
of  the  personal  estate  in  his  own  right  as  devisee,  and  Daniel  having 
converted  his  half  into,  it  leaves  him  liable  to  that  extent,  both  to 
legatees  and  creditors."  Now  although  the  witnesses  in  giving  tes- 
timony in  chief,  did  say  that  the  personal  property  went  into  the 
possession  of  Henry  and  Daniel,  upon  the  death  of  the  testator,  yet 
in  their  cross-examination,  they  also  said  that  they  saw  no  differ- 
ence in  the  use  of  the  property  before  the  testator's  death  and  after 
it.  That  Henry  and  Daniel  both  lived  with  him — that  they  knew 
nothing  of  Daniel's  taking  particular  possession  of  any  part  of  it. 
That  Henri/  Rife  acted  as  executor  and  managed  things  and  col- 
lected money.  They  never  saw  Daniel  make  any  contract  or  pur- 
chases or  transact  any  business  as  executor.  It  was  all  done  by 
Henry,  so  far  as  they  knew,  and  the  property  left  with  Henry  when 
Daniel  went  away.  Daniel  sold  nothing,  attended  to  nothing  as  they 
knew  of.  After  this  testimony  was  given  to  the  jury,  it  does  appear 
to  me  that  the  court  in  charging  the  jury  as  above,  withdrew  the 
facts  from  them,  and  substituted  their  notion  of  the  facts  in  its  place. 
The  transfer  which  the  court  speak  of  made  by  Daniel  to  his  brother 
Henry,  co-executor  in  the  will,  was  merely  a  transfer  of  Daniel's 
right  and  interest  under  the  will,  as  devisee  or  legatee.  To  enable 
him  to  make  such  a  transfer,  it  was  not  necessary  that  he  should 
have  taken  possession  of  any  part  of  the  estate.  So  that  notwith- 
standing this  transfer,  the  jury  taking  into  consideration  the  whole 
of  the  parol  testimony  that  was  given,  had  it  been  left  to  them  to 
decide  the  facts,  might  have  found  that  Daniel  never  had  intermed- 
dled with  the  estate,  by  taking  possession  of  any  part  of  it ;  or  at 
most,  not  more  of  it  than  perhaps  a  plough  and  team  of  horses,  and 
even  these,  they,  from  the  testimony,  might  have  thought  were  under 
the  immediate  direction  and  control  of  his  brother  Henry.  Unless 
then  he  took  the  actual  possession  of  the  property,  he  was  not 
liable ;  and  in  that  case  liable  only  for  the  value  of  what  he  did  so 
take  possession  of.  Indeed  it  is  most  probable  that  the  finding  of 
the  jury  would  have  been  in  favor  of  Daniel,  as  the  exonerating 
testimony  came  from  the  same  witnesses  that  gave  testimony  which 
went  to  charge  him.  It,  however,  was  a  matter  exclusively  for  their 
determination,  and  ought  to  have  been  submitted  to  them,  to  say 
whether,  from  the  whole  of  the  testimony,  Daniel  had  taken  pos- 
session of  any  of  the  property,  and  if  any,  to  what  amount.  There 
was  error  committed  by  the  court  below,  in  not  so  leaving  it  to  the 

jury- 

The  second  error  is,  that  the  court  instructed  the  jury,  that  the 
plaintiff  in  error,  was  chargeable  with  one-half  of  the  inventory  and 
interest,  and  was  not  to  be  credited  with  one-half  of  the  credits  in 
Henry's  account. 
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It  appears  in  evidence  that  Henry  had  settled  his  administration 
account  of  the  estate,  in  which  he  had  charged  himself  with  the 
whole  of  the  personal  estate,  amounting  to  two  thousand  six 
hundred  and  eleven  dollars  and  fourteen  and  a  half  cents,  and  got 
credits  amounting  to  one  thousand  six  hundred  and  thirty-three 
dollars  and  seventy-one  and  a  half  cents,  leaving  only  a  balance 
unadministered  of  nine  hundred  and  seventy-seven  dollars  and 
forty-three  cents.  I  here  confess,  that  I  do  not  comprehend  or  see, 
upon  what  principle  the  court  below  could,  after  this  testimony 
was  given,  and  which  does  not  appear  to  have  been  contradicted, 
have  directed  the  jury  to  charge  Daniel  with  one-half  of  the  estate. 
Henry  having  received  the  whole  of  it,  had  voluntarily  charged 
himself  with  the  whole  of  it.  The  justice  and  correctness  of  this, 
is  not  disputed  by  his  representatives.  He  has  accounted  for  and 
administered  considerably  more  than  the  one-half  of  it ;  now  in  the 
worst  probable  state  of  things  that  can  be  imagined  for  Daniel, 
even  if  he  had  had  the  whole  of  the  estate  in  his  exclusive  posses- 
sion, and  had  delivered  it  over  afterwards  to  Henry,  he  could  not 
be  charged  with  more  than  that  portion  of  it  which  remained  un- 
accounted for,  and  unadministered  by  Henry.  Suppose  Henry  had 
administered  and  accounted  for  the  whole  of  it,  will  it  be  said  that 
Daniel  would  be  chargeable  still  with  the  one-half  of  it  ?  Surely 
not.  There  was  error  in  this  part  of  the  charge  also. 

There  is  nothing  in  the  third  error.  The  will  was  admissible 
to  show  that  Daniel  was  a  co-executor,  and  what  were  the  duties 
enjoined  upon^  him  by  it.  If  this  were  unnecessary,  giving  it  iu 
evidence  could  do  him  no  possible  injury. 

Judgment  reversed. 
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Urie  against  Johnston. 

IN    ERROR. 

The  child  of  one  who  was  a  registered  servant  until  twenty-eight  years 
of  age,  who  was  registered  as  a  servant,  and  claimed  as  such,  and  sold  for 
a  full  price,  cannot,  after  he  has  been  discharged  by  habeas  corpus  from  servi- 
tude, recover  in  an  action  of  assumpsit  upon  a  quantum  meruit,  from  the 
person  who  received  his  services,  and  who  had  paid  that  price,  a  compensa- 
tion for  his  services.  Having  paid  such  price  for  his  servitude,  he  may  in 
conscience,  refuse  to  pay  such  servant  for  his  services,  and  therefore  the  ser- 
vant cannot  recover  compensation  therefor. 

ERROR  to  the  Court  of  Common  Pleas  of  Cumberland  county. 

Sampson  Johnson,  the  plaintiff  below  brought  indebitatus  as- 
sumpsit for  work,  labor  and  services  against  Urie,  and  recovered 
a  verdict  for  three  hundred  and  seventy  dollars.  Johnston  was  the 
son  of  a  negro  woman,  who  being  the  child  of  a  slave,  was  registered 
and  held  to  service  until  she  arrived  at  the  age  of  twenty-eight, 
under  the  act  for  the  gradual  abolition  of  slavery. 

Johnston  himself  was  registered  under  the  act,  and  claimed  as  a 
servant  until  twenty-eight.  He  was  stated  in  the  registry  to  have 
been  born  on  the  8th  of  July  1800,  and  on  the  16th  of  September 
1816,  his  time  as  a  registered  servant  was  transferred  to  Urie  the 
defendant  below,  for  five  hundred  and  forty-two  dollars.  Proof 
was  given  that  from  that  period  he  worked  for  the  defendant,  who 
from  time  to  time  directed  him  in  his  labor,  and  evidence  was  also 
given  of  his  industry,  fidelity,  and  the  value  of  his  services,  and 
for  the  defendant  of  his  being,  well  taken  care  of,  and  taught  to 
read,  &c.  On  the  7th  of  January  1827,  he  was  discharged  upon 
habeas  corpus,  from  the  custody  of  the  defendant,  and  shortly 
after  this  suit  was  brought.  The  plaintiff  claimed  for  his  work 
and  labor  after  he  came  of  age,  up  to  the  time  of  his  discharge, 
and  the  defendant,  who  pleaded  non  assumpsit,  contended  that  he 
could  not  recover  in  this  action. 

The  Court  of  Common  Pleas  (Reed,  president,)  charged  the 
jury  as  follows : 

"It  appears  from  the  evidence,  that  Jane,  a  colored  woman,  was 
the  mother  of  the  plaintiff,  that  she  was  the  daughter  of  a  slave, 
was  regularly  registered,  and  was  held  as  a  servant  till  twenty- 
eight,  when  she  was  liberated.  Simpson  was  born  before  she  was 
free,  and  was  registered  conformably  to  the  Acts  of  Assembly,  with 
a  view  of  securing  his  services,  as  a  servant,  till  twenty-eight.  He 
was  transferred  through  two  or  three  different  hands ;  and  finally, 
Thomas  Urie,  the  defendant,  bought  his  services  from  the  execu- 
tors of  J.  Randolph,  for  the  sum  of  five  hundred  and  forty-two 
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dollars.  The  bill  of  sale  is  dated  the  16th  of  September  1816. 
The  boy  was  then  probably  about  sixteen  or  eighteen  years  of  age. 
It  is  very  probable  that  Thomas  Urie  believed,  when  he  made  the 
purchase,  that  Sampson  was  legally  bound  to  serve  till  he  would 
arrive  at  the  age  of  twenty-eight  years:  and  it  is  not  unlikely 
Sampson  was  under  the  same  impression.  By  virtue  of  his  pur- 
chase, he  took  Sampson  into  his  employment,  held  him  and  directed 
his  services  up  till  the  7th  of  January  1827,  when  he  set  up  a  claim 
to  his  freedom,  and  was  discharged  under  a  writ  of  habeas  corpus. 

The  first  question  made  is,  whether  the  plaintiff  under  these  cir- 
cumstances, is  entitled  in  law,  to  recover. 

Whenever  a  freeman  labors  in  the  service  of  another  man,  at  his 
request,  the  law  awards  a  compensation  for  such  services,  without 
any  actual  promise  or  agreement  to  that  effect.  In  this  case, 
Sampson  was  a  freeman,  and  rendered  services  for  Thomas  Urie, 
no  doubt  at  his  request,  and  by  his  procurement:  these  facts  would, 
of  themselves,  raise  in  law  a  promise  to  pay.  They  would  cast  the 
burden  of  proof  upon  the  defendant  to  repel  such  presumption. 
We  do  not  think  the  mistake,  or  misapprehension  of  the  parties,  or 
the  illegal  claim  of  the  defendant  to  the  plaintiff's  services  would 
repel  such  implication.  If  the  plaintiff  cannot  recover  in  this  form 
of  suit,  I  do  not  see  how  he  could  in  anj  other  form.  Trespass 
would  not  probably  lie;  for  no  trespass  is  proved.  The  mere  vol- 
untary transition,  from  one  man  to  another,  without  fraud  or  con- 
straint would  not  constitute  a  trespass.  The  service  of  Sampson, 
rendered  to  Thomas  Urie,  so  far  as  we  can  judge,  was  voluntarily 
rendered:  at  least  there  is  no  proof  of  force;  and  there  in  no  alle- 
gation that  in  the  present  form  of  suit,  the  points  of  inquiry  are 
not  fully  and  fairly  presented:  no' surprise  is  alleged.  Every  op- 
portunity was  affotded;  and  when  the  replication  to  the  Statute  of 
Limitations  was  put  in,  it  was  with  an  express  understanding,  that 
the  plaintiff  should  have  any  benefit  that  could  be  derived  under 
any  form  of  replication.  It  would  be  a  reproach  to  the  law,  to  say 
that  in  a  case  of  this  kind,  there  is  no  remedy.  The  law  adapts 
itself  to  circumstances  ;  and  no  action  is  of  a  more  liberal  char- 
acter than  the  present.  It  is  of  simple,  but  of  comprehensive 
form ;  and  is  well  suited  to  meet  the  present  claim.  No  doubt, 
where  there  is  an  express  contract  between  parties,  the  law  will  not 
imply  one.  Where  the  parties  fix  their  own  designs  and  intentions, 
the  law  will  not  alter  them,  by  any  silent  implication.  But  where 
an  assent  is  given  under  a  mistake,  parties  are  not  held  to  it.  If 
money  is  paid  voluntarily ;  paid  and  received  by  consent,  under  a 
mutual  misapprehension  of  the  party's  rights,  and  in  a  case  where 
it  cannot  be  conscientiously  retained;  in  such  case,  an  action  for 
money  had  and  received  by  the  defendant  for  the  plaintiff's  use,  will 
lie,  on  the  implied  assumpsit,  to  recover  such  money  back  again, 
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although  no  such  intention  actually  existed  at  the  time.  Now  here, 
if  the  services  were  voluntarily  rendered  by  the  plaintiff  for  the 
defendant,  and  at  his  special  request,  under  a  mutual  mistake  of  the 
parties'  rights,  and  under  circumstances  that  would  render  it  uncon- 
scionable and  unjust,  for  the  defendant  to  request  and  have  such 
services  without  rendering  a  compensation  therefor,  why  should  not 
the  law  raise  a  promise  to  pay  in  such  case — as  well  as  it  would  to 
refund  money  in  the  case  before  stated  ?  A  mistaken  intention,  a 
mere  misapprehension  in  parties,  will  riot  prevent  the  law  from  rais- 
ing a  promise  so  as  to  effectuate  justice,  and  to  do  that  which  the 
parties  would  no  doubt  have  done,  if  they  had  acted  under  a  proper 
knowledge  of  their  rights.  I  cannot,  therefore,  see  anything  in 
the  facts  stated  to  bar  the  plaintiff's  action. 

If  so,  the  next  inquiry  is  as  to  the  amount  the  plaintiff  should 
recover.  The  plaintiff  waives  the  question  of  the  Statute  of  Lim- 
itations, by  only  asking  a  compensation  for  five  years  and  six  months 
before  suit  brought,  and  from  the  time,  alleged  by  the  defendant, 
that  Sampson  came  of  age.  The  amount  of  compensation  must  be 
regulated  by  the  jury  upon  a  fair  consideration  of  all  the  circum- 
stances. On  one  hand  the  plaintiff  had  a  home,  sick  or  well,  wet 
or  dry,  cold  or  warm.  He  was  free  from  the  care  and  trouble  of 
looking  after  work ;  the  risk  of  making  bargains,  loss  of  time  in 
going  from  place  to  place',  and  the  expenses  incident  to  these  incon- 
veniences. He  was  found  in  clothing  and  in  food. 

On  the  other  hand,  the  defendant  had  the  services  of  the  plain- 
tiff from  time  to  time,  and  continually — a  regular  hand. 

The  price  paid  to  Randolph's  executors  is  not  to  be  taken  into 
the  account  as  a  payment  to  the  plaintiff;  Mr.  Urie  has  his  remedy 
over  for  it  in  another  quarter." 

Error  was  assigned  in  the  charge  of  the  court,  that  the  plaintiff 
could  recover. 

Alexander  and  Oarothers,  for  plaintiff  in  error,  were  stopped  by 
the  court. 

Penrose,  for  the  defendant  in  error. — Two  questions  are  pre- 
sented. 1st.  Is  the  plaintiff  entitled  to  recover  for  the  services  ren- 
dered by  him  for  the  defendant?  and  2d.  Is  assumpsit  the  proper 
form  of  action  for  his  case  ? 

It  is  a  universal  principle  of  law,  as  well  as  of  natural  equity,  that 
every  right  has  a  remedy  proper  for  its  recovery,  and  every  wrong 
an  appropriate  made  of  redress.  Here  the  evidence  given  estab- 
lished must  abundantly  the  services  rendered  by  the  plaintiff  for 
the  defendant,  and  proved  their  value,  and  that  value  the  verdict 
of  the  jury  has  fixed  and  ascertained,  upon  a  consideration  of  all 
the  circumstances.  The  plaintiff  below,  the  court  perceive,  waived 
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all  right  to  recover  anything  for  his  services  before  he  came  of  age 
He  agreed,  notwithstanding  the  proof  ascertained  their  value  to 
have  been  considerable,  to  permit  them  to  go  to  the  account  of  the 
care  which  the  defendant  had  taken  of  him,  while  he  was  in  his 
minority ;  although  the  evidence  proved  that  those  services  were 
much  more  than  a  compensation  for  that  care.  Going,  as  the  plain- 
tiff did,  for  a  compensation  for  his  labor  after  he  came  of  age, 
during  a  considerable  proportion  of  the  best  part  of  his  life,  spent 
industriously  in  the  service  of  the  defendant,  his  case  presented 
one  of  peculiar  equity.  It  is  in  vain  to  conjecture,  that  if  he  had 
riot  worked  during  this  period  for  the  defendant,  and  had  been 
employed  by  others,  and  received  wages  for  his  labor,  he  would  not 
have  been  able  to  have  accumulated  a  sum  so  considerable  as  that 
which  the  jury  have  awarded  to  him.  It  is  equally  out  of  place 
to  bring  into  the  argument  the  suggestion  that  he  owed  an  obligation 
to  the  defendant  for  the  mode  in  which  he  was  reared,  and  the 
excellent  character  which  he  derived  from  the  culture  of  the  defend- 
ant. These  speculations  are  illegitimate,  after  a  verdict  in  the 
cause.  They  were  topics  for  the  consideration  of  the  jury,  and 
were  urged  before  that  tribunal  with  all  the  zeal  and  ability  which 
distinguish  the  gentleman  concerned  for  the  defendant.  No  doubt 
they  had  their  appropriate  weight  with  the  jury.  The  verdict  of 
the  jury  has  ascertained  what  the  services  of  the  plaintiff  were 
worth,  after  making  to  the  defendant  a  full  allowance  for  every 
benefit  which  he  had  conferred  upon  the  plaintiff. 

The  plaintiff  then  has  rendered  to  the  defendant  services,  which 
after  deducting  everything  which  the  defendant  could  fairly  claim, 
and  allowing  him  much  more  in  the  services  of  the  plaintiff  before 
he  came  of  age,  are  worth  the  sum  of  three  hundred  and  seventy 
dollars. 

Is  he  not  bound  to  make  compensation  for  those  services  ?  Does 
not  every  principle  of  equity  and  justice  require  that  they  should 
be  compensated  ?  It  is  suggested  here  that  the  services  rendered 
were  rendered  under  a  mistake  mutual  to  both  parties. 

Suppose  this  to  be  so ;  it  in  no  degree  diminishes  the  value  of 
these  services ;  the  defendant  received,  and  has  enjoyed  the  benefit 
of  them,  and  the  plaintiff  has  parted  with  them.  And  it  is  settled 
that  a  benefit  arising  to  the  defendant,  or  a  loss  to  the  plaintiff,  is 
a  sufficient  consideration  to  support  an  action  or  an  implied 
assumpsit :  Hamaker  v.  Eberly,  6  Binn.  509.  There  is  no  express 
contract  in  such  case,  and  perhaps  in  very  many  of  them  a  contract 
was  not  contemplated  by  the  parties,  and  it  might  be  urged,  that 
to  imply  a  contract,  in  such  circumstances,  would  be  to  involve  the 
party,  to  be  affected  by  it,  in  a  mistaken  apprehension  of  his  respon- 
sibilities, producing  much,  and  unexpected  inconvenience  to  him ; 
but  the  law  which  requires  of  every  man  to  render  unto  his  fellow 
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his  due,  implies  a  contract  upon  the  plainest  principles  of  Gospel 
morality.  If  I  pay  money  to  another  by  mistake,  or  if  another 
ignorantly  or  tortiously  appropriate  my  goods,  I  may  recover  back 
the  money  paid  in  mistake,  or  I  may  waive  the  tort,  and  recover  in 
assumpsit  the  value  of  those  goods  upon  an  implied  contract ;  and 
yet  my  money  or  the  value  of  my  goods  may  have  passed  from  the 
hands  of  the  person  who  received  them,  and  he  may  be  put  to  much 
inconvenience  to  do  me  justice. 

Justice  regards  the  rights  of  both  parties,  and  does  not  give  all 
to  one ;  and  it  is  more  just  that  the  defendant  should  suffer  this  in- 
convenience than  that  I  should  be  wholly  deprived  of  my  property, 
to  which  he  has  no  right.  In  such  cases  it  may  be  often  proper  to 
refer  to  a  jury,  the  propriety  of  giving  interest  or  not,  on  the  claim 
of  the  plaintiff. 

1  Chit.  Plead.  90 ;  Arris  &  Arris  v.  Stukly,  2  Modern  260 ; 
Mathers  v.  Pearson,  13  S.  &  R.  258;  Lee  v.  Gibbons,  14  Id.  Ill; 
Hamaker  v.  Eberly,  2  Binn.  509 ;  Lemine  v.  Dorrel,  2  Ld.  Raym. 
1216 ;  Bank  of  North  America  v.  McCall,  4  Binn.  374 ;  Clinton 
v.  Strong,  9  Johns.  Rep.  370 ;  Jones  v.  Rees,  4  Yeates  109. 

The  case  at  bar  is  much  stronger  for  the  plaintiff,  than  the  case 
of  money  paid  by  mistake,  which  may  be  recovered  back.  In  the 
case  of  money  paid  by  mistake,  the  whole  subject-matter  of  the  im- 
plied contract  passes  from  the  defendant  to  the  plaintiff,  but  in  our 
case,  we  leave  with  him  our  services,  the  value  of  which  he  has  re- 
ceived, and  which  is  mingled  with  his  estate ;  we  only  ask  him  to 
pay  a  compensation  for  that  value.  Is  it  right,  is  it  just  that  he 
should  retain  both  ?  Equality  is  equity.  He  has  our  services,  let 
him  pay  their  price,  the  laborer  is  worthy  of  his  hire,  and  you 
establish  that  equality,  you  produce  that  equity. 

This  action  is  certainly  founded  in  contract,  of  which  consent  or 
agreement  is  the  essence.  But  the  existence  of  the  contract,  neces- 
sary to  support  the  implied  assumpsit,  is  a  fiction  of  law  devised  to 
promote  justice,  and  in  many  cases  is  not  only  inconsistent  with  the 
design  of  the  parties,  but  is  flatly  contradicted  by  their  acts  and 
declarations,  which  put  the  negative  upon  all  idea  of  the  assent  of 
the  party  to  a  contract.  As  in  case  of  money  obtained  by  duress 
of  the  person,  or  goods,  or  by  fraud  or  deceit.  In  point  of  fact  no 
contract  exists  here,  but  the  law  to  do  justice  implies  an  equitable 
fiction,  a  contract  in  the  favor  of  the  party  injured. 

He  may  waive  the  tort,  and  go  upon  the  contract. 

If  Johnston  had  brought  a  homine  replegiando,  instead  of  a 
habeas  corpus,  there  can  be  no  question,  but  that  he  would  have 
recovered  a  judgment,  which  would  have  restored  him  to  liberty; 
but  we  would  have  recovered  damages  for  his  detention,  and  the 
standard  of  these  damages  would  have  been  measured  by  his 
services:  Elson  v.  McCulloch,  4  Yeates  115;  Jones  v.  Reese,  4  Id. 
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109.  These  cases  establish  beyond  dispute  the  right  of  the 
plaintiff  to  recover  for  his  detention  and  services. 

It  is  a  legal  right  which  the  defendant  could  not  gainsay,  if  this 
were  a  homine  replegiando,  by  alleging  a  misapprehension  on  his 
part ;  and  it  is  a  right  which,  as  it  is  in  favor  of  liberty,  should  be 
cherished  as  sacred. 

The  right  to  recover,  in  any  form  of  action,  being  established, 
leaves  the  question,  as  to  the  proper  amount  to  be  recovered,  to 
the  jury,  who,  in  the  present  case  have  passed  upon  it,  and  clears 
the  plaintiff  of  the  principal  difficulties  in  the  case. 

If  the  right  exist  in  one  form  of  action,  it  would  be  an  anomaly 
to  say,  that  in  another  form  of  action,  and  that  of  the  most  equi- 
table character,  and  considered  always  favorable  to  the  defendant, 
that  right  could  be  defeated  by  any  other  argument  but  one  which 
went  to  show  that  the  form  of  action  was  misconceived. 

It  is  suggested  that  the  defendant  may,  in  equity  and  good  con- 
science, after  having  received  the  value  of  the  plaintiff's  services, 
retain  that  value,  and  refuse  to  pay  for  it ;  and  this  because  there 
are  some  cases,  to  which  this  has  been  likened,  where  money  paid 
by  mistake  cannot  be  recovered  back  ;  because  the  defendant  can, 
in  good  conscience  retain  the  money  so  paid. 

It  may  be  remarked,  that  although  the  reason  of  those  cases 
which  establish  the  general  rule,  that  money  paid  by  mistake  may 
be  recovered  back  by  the  payor,  has  been  invoked  to  sustain  the 
plaintiff's  claim,  it  is  not  conceded  that  his  claim  is  not  distinguish- 
able from  them,  and  supported  upon  far  more  favorable  principles. 
He  asks  to  take  nothing  from  the  defendant,  for  which  he  has  not 
given  the  full  value,  while  the  defendant  unjustly  claims  both  the 
labor  and  its  price.  Suppose  the  plaintiff  had  placed  in  the 
possession  of  the  defendant  a  specific  chattel,  which  by  mistake, 
both  parties  suppose  to  be  the  property  of  the  defendant,  but 
which  was  afterwards  discovered  to  be  the  property  of  the  plaintiff; 
should  the  defendant  determine  to  retain  that  chattel,  would  any 
principle  of  equity  protect  him  from  the  payment  to  the  plaintiff 
of  the  value,  or  price  of  the  article  ?  To  be  sure  if  any  circum- 
stance had  grown  out  of  the  mistake,  which  affected  that  value,  it 
would  be  for  the  jury  to  consider  of  it ;  it  certainly  would  not 
authorize  the  court  to  decide  the  question,  much  less  to  decide  the 
whole  against  him,  upon  a  conjecture  of  circumstances  beside 
the  merits  of  the  cause,  as  they  were  disclosed  by  the  evidence 
and  weighed  by  the  jury.  But  the  cases  in  which  the  defendant 
has  been  permitted  to  retain  money  paid  by  mistake  are  exceptions 
to  a  general  rule.  They  have  struck  me  as  being  of  doubtful 
equity,  and  it  would  seem  to  me,  that  it  would  be  more  consistent 
with  justice  in  every  case,  where  the  defendant  claimed  to  retain 
money  so  paid,  to  submit  the  circumstances  to  a  jury,  rather  than 
than  to  assume  the  decision  of  them  as  a  question  of  law. 
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But  in  such  cases  for  the  most  part,  it  will  be  found,  that  the 
defendant  was  protected,  owing  to  some  peculiar  or  official  advan- 
tage whidh  the  plaintiff  had  to  inform  himself  of  the  circumstances 
before  he  made  the  payment. 

Such  is  the  case  of  the  sheriff  who  by  mistake  pays  money  to  a 
creditor  whose  judgment  is  not  covered.  But  where  money  is 
received  by  an  officer  color e  offici,  to  which  he  has  no  right,  it  may 
be  recovered  back  in  the  action  of  indebitas  assumpsit :  Clinton  v. 
Strong,  9  Johns.  370. 

Here  the  master  claimed  colore  offici,  by  a  color  of  right,  services 
from  a  person  who  was  a  minor  at  the  time  he  came  into  his 
servitude.  The  relation  and  its  circumstances  gave  him  peculiar 
advantages  in  controlling  the  plaintiff,  while  his  station  in  society, 
and  his  superior  knowledge  gave  him  opportunities  of  information 
which  it  is  manifest  the  plaintiff  had  not ;  and  which  added  force 
to  the  influence  which  the  relation  conferred  upon  the  plaintiff. 
When  this  relation  is  considered,  when  it  is  considered  that  the 
defendant  has  the  value  of.  the  services  of  the  plaintiff,  I  cannot 
perceive  how  it  can  be  urged  that  in  good  conscience  he  may 
withhold  payment  for  them.  If  that  good  old  conscience  consist 
in  the  observance  of  the  golden  rule,  that  we  should  do  unto  others 
that  which  we,  in  similar  circumstances,  would  wish  that  they 
should  do  unto  us,  it  would  certainly  be  grossly  violated  by  suffer- 
ing the  defendant  to  shelter  himself  with  this  defence. 

The  anxiety  which  the  law  justly  discovers  to  produce  equality 
by  suffering  a  jury  to  make  compensation  between  parties,  where 
value  passes  from  one  to  the  other,  is  exemplified  by  referring  to 
some  of  those  cases  where  the  principle  is  conceded,  that  a  volun- 
tary curtesy  cannot  be  made  the  foundation  of  an  action  to  recover 
compensation.  Thus  it  is  properly  ruled,  that  where  one  renders 
services  in  expectation  of  a  legacy,  and  no  legacy  is  given,  he 
cannot  recover  for  those  services,  but  if  such  services  be  performed 
at  the  request  of  the  testator,  no  matter  what  his  expectations 
were,  assumpsit  may  well  be  supported  to  recover  compensation, 
and  in  that  case  the  Supreme  Court  said  that  the  judges  "  very 
properly  and  fairly  left  the  question  'of  request'  to  the  jury; 
under  all  the  circumstances.  In  such  a  case  very  slender  testimony 
would  satisfy  ingenuous  minds.  It  was  a  case  of  great  hardship," 
and  they  sustained  the  verdict  although  the  damages  were  said  to 
be  "liberal:"  Roberts  v.  Kidd,  1  Yeates  209.  It  maybe  remarked 
that  the  court  does  not  assume  to  decide  the  question  as  a 
question  of  law,  upon  the  evidence,  but  it  is  submitted  "to  the 
ingenuous  minds"  of  the  jury,  and  they  are  left  to  infer  a  "request" 
upon  very  slender  testimony,  "under  all  the  circumstances."  On 
the  principles  of  this  case  in  some  degree  we  relied.  If  in  some 
sort  his  services  were  voluntary,  he  proved  that  the  defendant 
always  directed  him  in  the  performance  of  those  services.  Here 
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•was  evidence  of  a  request  upon  more  than  "  slender  testimony," 
which,  ''under  all  the  circumstances,"  and  in  a  "hard  case,"  the 
court  "very  properly  and  fairly"  submitted  to  "the  ingenuous 
minds  of  the  jury,"  who  had  no  hesitation,  after  hearing  every 
argument  which  ingenuity  could  devise  to  evade  the  claim  of  the 
plaintiff,  and  after  making  every  allowance  which  he  could  fairly 
ask,  to  find  for  the  plaintiff.  In  a  case  of  mere  justice,  in  which 
the  court  were  justified  in  the  exercise  of  legal  astuteness,. if  it 
were  required,  to  give  the  plaintiff  his  demand.  But  it  is  said  that 
Urie  paid  five  hundred  and  fifty  dollars  to  Randolph  for  the  ser- 
vices of  the  plaintiff,  for  which  he  should  be  allowed  in  this  action. 
He  purchased  the  servitude  of  the  plaintiff  when  he  was  sixteen 
years  of  age,  when  his  services  were  worth,  as  it  was  proved,  far 
more  than  his  keeping,  and  for  those  services  until  he  was  twenty- 
one,  the  plaintiff  has  made  no  claim.  A  fair  allowance  for  this 
period  would  have  met  his  argument,  had  it  been  legitimate  in  this 
cause.  But  how  could  this  payment,  made  to  a  third  person,  who 
had  no  right,  confer  any  equity  upon  the  defendant  as  against  the 
plaintiff,  who  was  a  minor  at  the  time  and  no  party  to  the  transac- 
tion ?  If  my  horse  be  stolen,  and  has  passed  into  the  hands 
of  an  innocent  purchaser,  for  a  valuable  consideration,  that  per- 
son could  not  surely  defend  himself  against  my  right  to  recover, 
by  resting  upon  the  full  price  he  paid  to  the  thief.  But  it  is  a 
sufficient  answer  to  this  argument  to  say  that  Mr.  Urie  would  be 
entitled  to  recover  back  the  amount  which  he  paid  for  the 
plaintiff  to  Randolph,  making  all  fair  allowances :  Jones  v.  Reese, 
4  Yeates  109. 

The  very  point  which  is  raised  in  this  case  is  ruled  by  the  Su- 
preme Court  in  the  case  of  Negro  Peter  'v.  Steel,  6  Yeates  250. 
The  decision  in  that  case  is  that  indebitatus  assumpsit  on  a  quan- 
tum meruit,  will  lie  by  a  free  negro  for  work,  &c.,  against  a  person 
who  held  him  in  his  service,  claiming  him  as  a  slave. 

The  plaintiff  then  not  only  relies  on  reason  and  justice,  but  the 
stare  decisis  for  the  two  positions  which  he  assumes. 

1.  He  is  entitled  to  recover  for  the  services  rendered  by  him  to 
the  defendant.  2.  Assumpsit,  the  form  of  action  selected,  is  the 
proper  form  of  action  for  his  case. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  defendant  in  error  is  a  negro,  and  the  son 
of  a  negro  woman,  who  was  born  and  regularly  registered  a  Penn- 
sylvania servant  until  the  age  of  twenty-eight  years ;  and  she  was 
the  daughter  of  a  regularly  registered  Pennsylvania  slave  for  life. 
The  defendant  in  error  was  born  on  the  8th  of  July  1800,  during 
the  servitude  of  his  mother,  and  registered  by  her  master  in  eight 
days  after  his  birth.  He  was  held  and  considered  as  a  servant 
under  the  Abolition  Act  of  the  1st  of  March  1780,  and  as  such  had 
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been  transferred  and  sold  two  or  three  times,  and  in  the  last 
instance,  on  the  16th  of  September  1816,  to  the  plaintiff  in  error, 
for  the  price  of  five  hundred  and  fifty  dollars.  He  was  held  by  the 
plaintiff  in  error  as  a  servant,  without  any  opposition  or  doubt  or 
question  being  made  or  entertained  of  his  being  legitimately  so, 
until  the  27th  of  July  1829,  when  he  was  discharged  from  the  ser- 
vice of  the  plaintiff  in  error,  upon  a  writ  of  habeas  corpus.  This 
was  shortly  after  the  Supreme  Court  of  this  state  had  decided,  in 
the  case  of  Miller  v.  Dwilling,  14  S.  &  R.  442,  that  the  child  of  one 
bound  to  serve  to  the  age  of  twenty-eight  years,  was  not  bound  to 
servitude  for  the  same  period,  but  was  absolutely  free.  Until  this 
decision,  a  directly  opposite  opinion  was  entertained,  and  prevailed 
not  only  with  a  great  portion  of  the  community,  but  with  many  of 
the  most  distinguished  lawyers  of  the  state.  In  confirmation 
of  this,  I  refer  to  the  case  of  Stiles  v.  Nelly,  10  S.  &  R.  366. 
Although  it  appeared  upon  the  face  of  the-  record  in  the  statement 
of  that  case,  that  Nelly  was  the  child  of  one  bound  under  the  Act 
of  the  1st  of  March  to  servitude  until  twenty-eight  only,  it  never 
occurred  to  her  counsel  to  claim  her  freedom  upon  that  ground,  nor 
yet  to  any  one  of  the  learned  judges  of  the  court,  whose  duty  it 
certainly  was,  if  not  in  favorem  vitce,  in  favor  of  liberty,  a  right 
much  more  highly  estimated  by  many,  to  have  pronounced  her  free, 
for  that  cause,  if  they  had  thought  so,  although  it  was  not  men- 
tioned or  contended  lor  by  her  counsel.  I  have  no  doubt  she 
would  have  been  so  declared  at  the  time,  had  the  same  opinion 
been  entertained  by  the  judges  of  the  Supreme  Court  then  as  at 
the  time  of  the  decision  in  Miller  v.  Dwilling.  Indeed  I  know  that 
the  minds  of  some  of  our  most  distinguished  jurists  in  the  state 
vacillated  on  this  question.  And  although  the  language  of  the  Act 
of  Assembly  was  at  all  times  the  same,  and  underwent  no  change, 
yet  I  think  it  may  be  said,  that  it  was  doubtful  what  its  construc- 
tion would  be  until  it  was  judicially  declared.  In  short,  that  it 
was  doubtful  what  the  law  was  on  this  point  until  this  court  deter- 
mined it. 

Considering  this  state  of  uncertainty  as  to  what  the  law  was 
when  the  plaintiff  in  error  bought  the  defendant  as  a  servant  until 
twenty-eight,  and  the  extravagant  price  of  five  hundred  and 
fifty  dollars,  which  he  paid  for  him,  it  cannot  be  presumed  that 
the  plaintiff  doubted  that  the  defendant  in  error  was  a  servant 
until  twenty-eight.  It  must  be  presumed  that  the  defendant  in 
error  knew  his  genealogy,  at  least  as  well,  if  not  better  than  the 
plaintiff  in  error,  and  even  after  he  attained  the  age  of  twenty-one, 
lie  continued  to  live  with  the  plaintiff  in  error  as  his  servant,  with- 
out any  the  least  objection  until  he  was  twenty-seven  years  of  age. 
During  all  this  time,  at  least  it  may  be  said,  that  the  defendant  in 
error,  was  as  much  bound  to  know  his  coadition  and  rights  as  the 
plaintiff.  He  might  certainly  waive,  or  forbear  to  assert  them  as 
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long  as  he  pleased.  It  does  not  appear  that  the  plaintiff  ever  en- 
deavored or  attempted  to  use  any  unfair  means  in  order  to  prevent 
the  defendant  in  error  from  claiming,  and  obtaining  his  liberty  if 
he  chose.  The  counsel  for  the  defendant  in  error,  has  contended 
that  his  claim  may  be  likened  to  the  case  of  money  paid  through 
mistake,  which  may  be  recovered  back  as  he  alleges.  That  the  de- 
fendant in  error  performed  the  services  for  the  plaintiff  as  his  ser- 
vant, under  a  mistake  of  his  real  condition,  not  knowing  that  he 
•was  a  freeman,  and  that  the  plaintiff  in  error  being  greatly  bene- 
fited by  his  services  is  bound  by  the  ties  of  natural  justice  and 
equity  to  remunerate  him.  It  is  true  that  assumpsit  will  lie  for 
money  had  and  received,  in  all  cases  where  by  the  ties  of  natural 
justice  and  equity  the  defendant  ought  to  refund  the  money  paid 
to  him ;  except  when  he  may  with  a  good  conscience  receive  it,  and 
there  was  no  deceit  or  unfair  practice  in  obtaining  it ;  in  which  case 
although  the  money  could  not  be  recovered  by  law,  the  action  will 
lie  to  enable  the  party  who  paid  it  voluntarily,  to  recover  it  back 
again :  Morris  v.  Tarin,  1  Dall.  148 ;  Bogart  v.  Nevins,  6  S.  &  R. 
369  ;  Irvine  v.  Hanlin,  10  Id.  219.  Let  the  matter  then  be  tested 
by  this  rule,  and  the  question  will  be,  did  the  plaintiff  in  error, 
under  the  circumstances  of  this  case  receive  the  labor  and  services 
of  the  defendant  in  error  with  a  good  conscience,  in  payment  or 
satisfaction  of  the  five  hundred  and  fifty  dollars  which  he  had  ad- 
vanced for  him  ?  It  must  be  admitted  that  the  plaintiff  in  error 
was  entitled  to  have  either  the  services  of  the  defendant  in  error  or 
to  have  his  money  repaid,  that  he  had  a  just  and  conscientious 
claim  to  the  one  or  the  other :  if  so,  surely  he  might  very  fairly 
and  honestly  receive  his  money,  or  the  services  in  satisfaction  of  it 
from  the  defendant  in  error,  or  any  other  who  was  willing  to  pay 
or  perform  service  for  it.  In  such  a  case,  it  is  not  sufficient,  as  has 
been  contended,  to  affect  the  conscience  of  the  plaintiff  in  error, 
that  the  services  although  performed  willingly  by  the  defendant 
in  error,  were  performed  under  mistake ;  because,  in  the  case  of 
a  sheriff  paying  through  mistake,  money  made  by  him,  to  a  plain- 
tiff in  a  junior  execution,  when  he  ought  to  have  paid  it  on  a 
senior,  he  cannot  recover  it  back,  although  by  doing  so  he  made 
himself  liable  to  the  plaintiff  in  the  senior  execution,  to  pay  again 
to  him.  The  mistake  of  the  sheriff  in  this  case,  has  never  been 
held  to  affect  the  conscience  of  the  junior  execution  creditor,  who 
had  no  right  to  demand  the  money.  The  amount  of  his  execution 
was  justly  due  to  him,  and  he  might  therefore,  fairly  receive  it  of 
the  sheriff  or  of  other  person  who  was  willing  to  pay  it  to  him. 
It  was  the  business  of  the  sheriff  to  know  what  his  duty  was,  and 
if  he  mistook  it,  he  must  be  the  sufferer.  This  is  certainly  a  much 
harder  case  than  the  one  now  before  the  court.  In  the  case  of  the 
sheriff,  he  is  clearly  the  loser  to  the  whole  amount  of  the  money  paid 
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by  him,  but  in  the  case  under  consideration  the  defendant  was  sup- 
ported, and  maintained  entirely  at  the  expense  of  the  plaintiff  in 
error,  who  furnished  him  with  boarding,  lodging  and  clothing,  as 
also  every  other  necessary  of  life.  If  he  would  have  made  more  than 
this  for  himself,  had  he  put  in  the  same  time  under  the  idea  that 
he  was  free  and  his  own  master,  may  be  doubtful ;  at  least  it  is  not 
certain,  that  he  has  actually  sustained  any  loss. 

The  defendant  in  error  was  at  least  bound  in  gratitude  to  make 
compensation  for  the  care,  attention  and  expense  bestowed,  and  in- 
curred in  raising  and  instructing  him  from  his  birth,  until  he  be- 
came able  to  take  care  of  and  provide  for  himself.  And  as  his 
counsel  allege  that  he  is  a  man  of  considerable  merit,  it  may  be 
presumed  that  he  owes  this  in  part  to  his  good  education,  and  the 
careful  manner  in  which  he  was  brought  up.  For  all  this  he  stood 
indebted  to  the  plaintiff  in  error,  who  has  either  paid  for,  or  fur- 
nished it  himself.  Beside,  it  may  be  observed  that  the  defendant  in 
error  had  been  abandoned  by  the  master  of  his  mother  in  his  ear- 
liest stage  in  infancy,  he  would  perhaps  have  fallen  into  the  hands 
of  the  overseers  of  the  poor  of  the  township  in  which  he  was  born, 
and  I  am  inclined  to  think  that  they,  under  the  fourth  section  of 
the  Abolition  Act  of  the  first  of  March  1781,  might  have  bound 
him  out  as  an  apprentice  until  he  would  have  arrived  at  the  age 
of  twenty-eight  years ;  this  they  were  clearly  authorized  to  do  in 
certain  cases ;  so  that  the  lot  of  the  defendant  in  error  may  have 
been  better  than  otherwise  it  would,  had  he  been  given  up  shortly 
after  his  birth  by  the  master  of  his  mother;  for  certainly  he  was 
not  bound  to  maintain  him  beyond  his  pleasure,  and  if  he  did  so, 
he  ran  the  risk  of  getting  nothing  for  it. 

Upon  the  principle  that  is  contended  for,  this  action  ought  to  be 
supported  by  every  apprentice  that  is  bound  by  an  informal  or 
void  indenture.  After  he  has  served  out  his  apprenticeship,  he 
might  turn  around  and  sue  his  master  for  his  services.  So  Nelly, 
who  served  Mr.  Stiles  in  the  case  already  cited,  might  sustain 
a  suit  against  him  for  her  services  notwithstanding  she  was  ad- 
judged by  the  decision  of  the  Supreme  Court  to  be  his  servant, 
because,  according  to  the  last  decision  on  her  condition,  in  the 
case  of  Miller  and  Dwilling,  she  was  free.  Now  such  suits  and 
claims  have  never  been  thought  of,  and  I  have  no  hesitation  in  say- 
ing that  they  cannot  be  supported. 

The  case  of  Negro  Peter  v.  Steele,  3  Yeates  250,  which  has 
been  cited  and  relied  on  by  the  counsel  for  the  defendant  in  error, 
does  not  bear  upon  the  merits  of  this  case ;  it  decides  nothing  more 
than  that  the  merits,  if  the  plaintiff  has  any,  may  be  tried  in  an 
action  of  assumpsit,  which  I  think  is  perfectly  correct.  Again,  it 
has  been  said,  that  in  actions  de  homine  replegiando,  brought  by 
those  who  have  been  held  as  slaves  or  servants,  in  which  recoveries 
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ries  have  been  had,  that  damages  have  been  uniformly  given,  and 
allowed,  this  is  true,  and  in  every  such  case  damages  follow  a 
recovery  of  course ;  but  then  they  may  be  nominal  only ;  and  cer- 
tainly ought  to  be  no  more  in  a  case  where  the  defendant  in  the 
action  de  homine  replegiando,  had  the  same  ground  for  claiming 
and  accepting  of  the  service  of  the  plaintiff,  that  the  plaintiff  in 
error  had  to  the  service  of  the  defendant  in  error  in  this  case.  If 
the  holding  the  plaintiff  in  the  action  de  homine  replegiando  be 
decided  to  be  unlawful,  some  damages  must  be  given  for  that,  at 
least  nominal,  but  they  are  not  necessarily  given  upon  the  ground 
of  compensating  for  services  ;  for  the  action,  or  issue  joined  in  it, 
does  not  involve  that  question. 

It  is  not  pretended  that  there  was  any  express  contract  in  this 
case  between  the  parties  upon  which  the  plaintiff  below  can  sustain 
his  claim  against  the  defendant.  As  to  an  implied  assumpsit,  I 
think  that  none  can  be  raised.  The  defendant  below  might  have 
conscientiously  received  the  services  of  the  plaintiff  until  he  attained 
the  age  of  twenty-eight  years,  if  he  had  continued  to  render  them, 
and  would  have  had  a  right  to  consider  and  apply  them  towards  the 
satisfaction  of  the  money  which  he  paid  for  him.  Suppose  Johnston 
had  continued  to  serve  Urie  until  he  was  twenty-eight,  and  Urie 
had  brought  a  suit  against  his  vendor  of  Johnston's  servitude,  to 
recover  the  five  hundred  and  fifty  dollars,  would  not  Johnston's 
having  served  out  the  whole  term  for  which  he  was  sold  have  been 
a  bar  to  the  action  ?  Most  certainly  it  would.  See  Nickerson  v. 
Howard,  19  Johns.  Rep.  113.  Although  Johnston  was  not  bound 
by  law,  and  could  not  have  been  compelled  to  serve  Urie,  and  in 
that  way  satisfy  him  for  the  money  which  he  had  paid,  and  was 
entitled  to  be  compensated  for,  in  some  way ;  yet  having  done  so, 
he  cannot  claim  now  to  have  his  character  changed  into  a  hireling, 
and  be  paid  for  his  labor,  contrary  to  the  understanding  that  existed 
between  them  during  the  whole  time  of  such  labor  or  service. 

The  judgment  of  the  court  below  is  reversed. 

Note. — It  was  decided  by  Lord  Kenyon,  in  Alfred  v.  Marquis  of  Fitzjames, 
3  Espinasse  Rep.  3,  that  a  servant  who  comes  over  from  the  West  Indies, 
where  he  has  been  a  slave,  and  who  continues  in  the  service  of  his  master  in 
England,  without  any  agreement  for  wages,  is  not  entitled  to  any,  unless 
there  has  been  an  express  promise. — REPORTERS. 

The  reference  in  5  II.  252  to  3  Penn.  Rep.  223,  should  be  to  infra,  p.  523. 

Referred  to,  5  W.  &  S.  358 ;  29  Smith  428. 

Followed,  9  Ban-  218. 
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Eiddle  against  Poorman  et  al.,  Executors  of 
Hoffman. 

IN    ERROR. 

Where  an  attorney  gave  the  following  receipt,  "  Lodged  in  my  hands,  a 
judgment  bill  granted  by  M.  to  H.,  for  the  sum  of  $1200  due,  &c.,  which  is 
entered  up  in  B.  county,  which  I  am  to  have  recovered  if  that  can  be  accom- 
plished." Held,  that  he  was  bound  to  make  good  the  collection  of  the  judg- 
ment, so  far  as  it  was  practicable  by  the  application  of  reasonable  diligence, 
skill  and  attention,  although  he  did  not  reside  or  practice  in  the  county  where 
the  judgment  was  entered. 

ERROR  to  the  Common  Pleas  of  Franklin  county. 

This  was  an  action  on  the  case  against  the  plaintiff  in  error  for 
negligence  as  an  attorney,  brought  by  the  defendants  in  error. 

The  liability  of  the  defendant  below  depended  upon  the  construc- 
tion of  a  receipt  which  he  had  given  to  the  defendant's  testator, 
and  the  circumstances  which  occurred.  The  receipt  was  in  these 
words : 

"  Lodged  in  my  hands  a  judgment  bill  granted  by  Henry  F. 
Molwitz  to  Henry  Hoffman,  for  the  sum  of  twelve  hundred  dol- 
lars, due  with  interest  since  the  15th  May  1811,  which  is  entered 
up  in  Bedford  county,  which  I  am  to  have  recovered  if  that  can 
be  accomplished."  On  the  7th  of  June  1816,  when  this  receipt 
was  given,  the  plaintiff  in  error,  who  resided  in  Chambersburg, 
Franklin  county,  did  not  practise  in  Bedford  county.  He  had 
done  so  formerly,  but  had  discontinued  his  practice  there  for  some 
years. 

He  committed  the  collection  of  the  judgment  to  his  brother, 
Samuel  Riddle,  Esquire,  who  then  resided  in  Bedford  county, 
practised  law  there,  possessed  a  large  property,  and  enjoyed  the 
confidence  of  the  public  both  as  an  attorney,  and  as  a  man.  He 
continued  in  good  credit  and  circumstances  until  1819  or  1820;  he 
died  in  1823. 

The  real  estate  of  Henry  F.  Molwitz  was  sold  on  an  execution, 
and  on  the  6th  of  August  1816,  S.  Riddle,  as  the  attorney  of  Hoff- 
man and  Mr.  McCulloh,  the  attorney  of  a  subsequent  judgment- 
creditor,  took  a  rule  on  the  sheriff  to  bring  the  money  into  court. 
The  sheriff  filed  an  appropriation  applying  the  money  to  Hoffman's 
judgment,  and  the  subsequent  judgment-creditor  abandoned  his 
claim.  Hoffman  died  in  the  fall  of  that  year.  No  suit  was  brought 
against  the  sheriff  or  his  sureties.  The  sheriff  became  insolvent 
and  was  discharged  as  such  on  the  22d  day  of  November  1819. 

A  verdict  passed  for  the  plaintiff,  and  the  cause  was  now  argued 
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on  an  exception  to  the  charge  of  the  court,  which  is  fully  stated  in 
the  opinion  of  this  court 

Chamber*,  for  plaintiff  in  error. 
McCulloh,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  errors  assigned  in  this  case  all  relate  to  that 
part  of  the  charge  of  the  court  below  to  the  jury,  in  which  they 
told  them  "  that  if  they  believed  that  the  plaintiff  in  error  appointed 
Samuel  Riddle  to  attend  to  the  business  without  consulting  Hoffman, 
he  (the  plaintiff  in  error)  was  bound  by  his  undertaking  of  the  7th 
of  June  1816,  to  pay  such  attention  to  the  business  in  the  hands 
of  the  attorney,  he  should  appoint,  as  a  prudent  man  would  bestow 
on  such  case  of  his  own  in  the  hands  of  such  counsel  at  such  a 
distance,  to  see  that  it  was  properly  attended  to."  This  is  the  only 
part  of  the  charge  complained  of  by  the  plaintiff  in  error,  and  in 
which  he  says  there  is  error.  It  will,  therefore,  be  considered  as 
but  one  error. 

The  undertaking  of  the  7th  of  June  1816,  referred  to  by  the 
court  below,  was  a  receipt  in  writing  given  by  the  plaintiff  in  error 
to  Henry  Hoffman,  the  testator  of  the  defendants  in  error.  It 
was  drawn  up  by  the  plaintiff  in  error  himself,  in  the  following 
terms,  "  Lodged  in  my  hands  a  judgment  bill  granted  by  Henry 
F.  Molwitz  to  Henry  Hoffman,  for  the  sum  of  $1200  due,  with 
interest,  since  the  15th  of  May  1811,  which  is  entered  up  in  Bed- 
ford county,  which  I  am  to  have  recovered,  if  that  can  be  accom- 
plished." 

The  plaintiff  in  error  was,  at  the  time  of  signing  and  giving  this 
receipt,  a  practising  attorney-at-law,  resident  in  Charnbersburg, 
Franklin  county,  Pennsylvania,  where  he  gave  the  receipt.  He 
had  some  time  previous  to  that  practised  also  in  Bedford  county, 
where  the  judgment  was  entered,  but  had  discontinued  his  practice 
there  for  some  time.  His  brother,  Samuel  Riddle,  however,  resided 
in  Bedford  at  the  time,  and  attended  to  the  practice  of  the  law, 
and  to  him  the  plaintiff  in  error  committed  the  collection  of  the 
judgment  mentioned  in  the  receipt. 

It  is  admitted,  as  I  understand,  that  if  the  plaintiff  in  error  had 
employed  words  in '  the  receipt,  showing  clearly  that  he  intended 
to  collect  in  person  the  amount  of  the  judgment,  and  had  afterwards 
employed  another  to  do  it  for  him,  through  whose  negligence  the 
money  had  been  lost,  that  he  would  be  liable  for  it  to  the  testator, 
or  his  personal  representatives ;  but  it  is  contended  as  he  has  used 
words  of  a  different  import,  showing  that  he  did  not  intend  to  col- 
lect the  money  himself,  but  to  have  it  collected  by  another,  he  only 
made  himself,  by  the  tenor  of  his  receipt,  accountable  for  the  pro- 
fessional skill  of  the  attorney  to  be  employed  by  him  for  that  pur- 

3  P.  &  W.-15 
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pose,  and  for  his  ability  to  pay  over  the  money  to  the  testator  or 
his  representatives  when  collected. 

I  am  not  aware  that  it  ought  to  make  much  difference  in  the 
extent  of  a  man's  liability  under  his  engagement,  where  he  under- 
takes positively  to  have  the  thing  done,  whether  it  is  to  be  per- 
formed by  himself  in  person,  or  by  another  to  be  employed  by  him 
for  that  purpose.  For,  although  he  should  engage  positively  to  do 
it  himself,  yet  if  he  does  it  by  another  it  will  be  a  good  performance 
of  his  engagement.  In  this  case  it  appears  to  me  from  the  terms 
of  the  receipt,  that  more  was  intended  by  the  plaintiff  in  error,  and 
that  more  was  expected  by  the  testator  than  is  now  contended  for 
by  the  counsel  of  the  plaintiff  in  error.  Had  it  been  his  inten- 
tion to  have  made  himself  accountable  to  the  testator  for  putting 
the  collection  of  the  judgment  into  the  hands  of  a  skilful  and 
responsible  attorney-at-law  only,  he  would  have  used  a  different 
form  of  words;  and  instead  of  saying,  "Avhich  I  am  to  have  re- 
covered if  that  can  be  accomplished,"  he  would  have  said,  "which 
I  am  to  put  into  the  hands  of  some  competent  person  for  col- 
lection," or  words  of  similar  import.  Had  the  receipt  been  couched 
in  terms  like  these  last,  no  other  expectation  could  well  have  been 
raised  on  the  part  of  the  testator,  than  that  which  it  is  now  con- 
tended, the  words  contained  in  the  receipt,  ought  to  have  produced. 

I  believe  it  has  often  occurred  that  a  gentleman  of  the  bar,  has, 
at  the  request  of  an  acquaintance,  performed  professional  services, 
sent  a  claim  for  collection  to  another  distant  member  of  the  bar, 
within  the  circle  of  whose  practice  the  debtor  happened  to  reside, 
without  intending  to  make  himself  responsible  for  the  collection 
of  it;  but  I  can  scarcely  think  where  such  was  the  understanding 
of  the  parties,  that  a  receipt  drawn  up  in  terms  similar  to  the 
present  was  ever  given.  Indeed,  where  the  engagement  is  merely 
that  he  will  send  the  claim  to  some  competent  person  for  collec- 
tion ;  and  having  done  that  and  informed  the  creditor  of  the  person 
to  whom  it  has  been  sent,  there  is  no  pretence  for  holding  him  to 
further  liability. 

I  cannot  persuade  myself  that  this  was  all  that  was  intended  in 
the  present  case;  If  it  were,  why  were  these  words,  "which  I  am 
to  have  recovered  if  it  can  be  accomplished  "  inserted  in  the  receipt? 
They  contain  an  express  and  positive  undertaking  for  the  result, 
that  is,  for  the  collection  of  the  money  if  practicable,  and  not 
merely  for  the  employment  of  a  suitable  person  to  accomplish  that 
end;  but  that  the  end  itself,  if  practicable,  shall  be  accomplished. 
If  the  plaintiff  in  error  had  intended  to  make  himself  personally 
liable  to  the  testator  for  the  collection  of  the  judgment,  and  the  pay- 
ment of  it  over  to  him,  when  collected,  I  do  not  know  that  he  could 
have  used  terms,  so  concise  that  were  better  suited  to  raise  that 
expectation  in  the  testator,  and  to  impose  such  obligation  upon 
himself.  The  undertaking  is  very  explicit,  and  general,  without 


Oct.  1831.]  OF  PENNSYLVANIA.  227 

[Riddle  v.  Poorman.] 

any  restriction  or  qualification,  other  than  the  impossibility  of 
accomplishing  it.  How  then  can  we  by  construction  narrow  and 
restrain  the  common  and  ordinary  import  of  the  terms  contained 
in  the  receipt,  and  say  that  the  plaintiff  in  error,  thereby  bound 
himself  only  to  put  the  judgment  of  the  testator  into  the  care  of  a 
competent  person  for  collection,  and  to  inform  the  testator  of  the 
person  to  whom  he  had  confided  the  trust ;  and  that  after  having 
done  this  his  further  responsibility  was  at  an  end. 

I  repeat  again  that  the  plaintiff  in  error  undertook  expressly  to 
have  the  amount  of  the  judgment  collected  if  it  could  be  accom- 
plished. In  this  undertaking  there  was  also  an  implied  under- 
taking that  the  money,  when  collected,  should  be  paid  over  to  the 
testator,  or  his  personal  representatives.  The  testator  then  had, 
from  the  very  terms  of  the  undertaking,  every  reason  to  believe  and 
expect  that  the  plaintiff  in  error  would  at  least  cause  his  money  to 
be  collected  if  possible,  and  paid  over  to  him  or  his  representatives. 
It  also  appears  to  me  that  the  plaintiff  in  error  must  have  been  con- 
scious at  the  time  of  giving  the  receipt,  that  this  was  the  expecta- 
tion raised,  on  the  part  of  the  testator  by  the  terms  used  in  it,  and 
I  therefore  consider  him  bound  by  every  principle  of  moral  and 
legal  obligation  to  make  good  the  collection  of  the  judgment  to  the 
defendants  in  error,  so  far  as  it  was  practicable,  by  the  application 
of  reasonable  diligence,  skill  and  attention.  The  direction  of  the 
court  below  does  not  therefore  appear  to  have  been  more  unfavora- 
ble to  the  plaintiff  in  error  than  from  a  fair  interpretation  of  the 
terms  of  his  receipt  it  ought  to  have  been. 

Judgment  affirmed. 

Referred  to,  22  Smith  134. 
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Griffeth  against  Dobson. 

The  quantity  of  land  in  a  tract  for  which  ejectment  was  brought,  is  not 
essential  to  the  description  contained  in  the  writ,  if  the  land  be  otherwise 
sufficiently  described. 

A.  having  recovered  judgment  in  an  action  of  ejectment  against  B.,  an  hab. 
fac.  pass,  was  issued,  and  A.  was  put  in  possession  of  the  land  by  the  sheriff. 

B.,  a  few  days  afterwards,  and  before  the  return-day  of  the  hab.  fac.  poss. 
again  got  possession  of  the  land  by  fraud  or  deceit,  and  retained  it  by  force. 

In  a  second  ejectment  by  A.  against  B.  for  the  same  land,proof  of  these  cir- 
cumstances alone,  were  held  not  to  be  sufficient  to  entitle  the  plaintiff  to 
recover. 

ERROR  to  Cumberland  county. 

This  was  an  action  of  ejectment,  in  which  John  R.  Dobson  was 
plaintiff,  and  Thomas  Griffeth  was  defendant,  for  a  tract  of  land, 
thus  described  in  the  writ :  "That  the  said  Thomas  Griffeth  now  is 
in  the  actual  possession  of  a  tract  of  land,  situate,  lying  and  being 
in  Dickinson  township,  Cumberland  county,  bounded  by  lands  of 
Peter  Ege  and  the  Adams  county  line,  the  right  of  possession," 
&c. 

To  January  Term  1825,  an  ejectment  was  brought  for  the  same 
land,  by  the  same  plaintiff,  against  the  same  defendant ;  in  which, 
at  January  Term  1827,  a  judgment  by  default  was  rendered  for 
want  of  a  plea  by  the  defendant;  upon  this  judgment,  an  hab.  fa. 
poss.  was  issued,  and  the  plaintiff  was  put  into  possession  of  the 
land  by  the  sheriff;  two  days  afterwards,  the  defendant  obtained 
possession  from  a  tenant  whom  Dobson  had  put  into  possession  to 
keep  it  for  him,  by  fraud  and  deceit ;  and  when  in  the  possession 
thus  obtained,  he  held  it  by  force.  Upon  these  facts  the  court 
below,  at  the  instance  of  the  plaintiff's  counsel,  thus  instructed  the 
jury : 

"  It  seems  that  Griffeth,  under  his  lease  from  Groop,  got  into 
possession  in  1825.  Ejectment  was  immediately  brought  against 
him  by  Dobson,  and  a  recovery  was  had ;  and  upon  a  writ  of  hab. 
fa.  poss.,  the  defendant  was  put  out  of  possession  on  Wednesday, 
and  the  plaintiff,  by  his  agent,  Kennedy,  was  put  in ;  but  before 
the  Friday  following,  Groop  and  Griffeth  had  again  entered  the 
house  with  Kqnnedy,  and  Dobson  was  then  expelled.  If  they  did 
it  by  fraud  or  force,  it  was  in  contempt  of  the  law  and  the  process 
of  the  court ;  and  on  application,  before  the  return  of  the  execu- 
tion, the  court  would  have  awarded  another  writ  of  hab.  fa.  poss. 
This  is  the  well-settled  law  and  practice.  Such  fraudulent  and 
illegal  acts  could  not  confer  the  right  of  possession  on  Groop  and 
Griffeth,  nor  take  it  away  from  Dobson.  Therefore,  upon  this 
ground,  if  the  testimony  as  I  have  stated  it  is  true,  the  plaintiff 
should  recover." 

There  were  various  other  facts  in  the  cause,  which  gave  rise  to 
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other  points;  all  of  which  were  decided  in  favor  of  the  plaintiff,  for 
whom  the  jury  found  a  verdict.  But  the  alleged  insufficiency 
of  the  description  contained  in  the  writ,  and  the  charge  of  the 
court  in  answer  to  the  point  mentioned,  need  only  be  here  stated. 

In  this  court,  the  judgment  was  reversed,  on  the  ground,  alone, 
that  the  charge  of  the  court  below,  in  answer  to  the  point  put,  was 
erroneous. 

Carothers,  for  the  plaintiff  in  error. 
F.  Watts,  contra. 

Referred  to,  2  C.  253. 

Commented  on  and  explained,  9  W.  345,  346. 


Lusk  against  Davidson. 

It  is  essential  in  order  to  the  continuance  of  the  lien  of  a  judgment  upon 
land  which  has  been  sold  and  conveyed,  that  the  terre-tenant  be  made  a 
party  to  the  scire  facias. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

In  this  case,  Alexander  Davidson  was  plaintiff  below,  and  Thomas 
Lusk,  with  notice  to  A.  Carothers,  Esquire,  was  defendant.  The 
following  were  the  facts  of  the  case :  On  the  5th  April  1823,  and 
to  January  Term,  Davidson  obtained  a  judgment  against  Lusk, 
which  was  a  lien  upon  a  tract  of  land.  On  the  3d  of  March  1824, 
Lusk  conveyed  the  land  to  A.  Carothers,  Esquire,  who  procured 
the  deed  to  be  recorded  llth  March  1824 ;  the  land,  from  this 
period,  was  occupied  by  the  tenant  of  A.  Carothers,  Esquire. 
Upon  the  15th  of  March  1828,  within  the  five  years,  the  original 
judgment  of  Davidson  against  Lusk  was  revived  by  amicable  scire 
facias,  and  confession  of  judgment  by  Lusk.  In  this  case  the 
question  was,  whether,  after  the  lapse  of  five  years,  the  judgment 
would  remain  a  lien  upon  the  land,  in  the  possession  of  the  pur- 
chaser. The  court  below  was  of  opinion  that  it  would. 

Carothers,  for  the  plaintiff  in  error. 
S.  Alexander,  contra. 

PER  CURIAM. — By  the  third  section  of  the  Act  of  1798,  it  is 
ordered,  that  the  scire  facias  shall  be  served  on  the  terre-tenant, 
and  on  the  defendant  in  the  judgment,  where  he  can  be  found.  In 
the  view  of  the  legislature,  then,  the  terre-tenant  was  the  principal 
party,  and  the  defendant,  though  ostensibly  otherwise,  but  a  party 
secondarily  if  at  all  concerned;  and  it  is  more  reasonable  to  say 
that  the  provision  for  service  of  the  defendant  is  but  directory,  and 
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that  the  provision  for  service  of  the  terre-tenant  is  peremptory. 
Every  law  that  establishes  a  particular  procedure,  is,  strictly  speak- 
ing, directory ;  but  it  does  not  follow,  that  a  part  of  the  procedure, 
which  is  designed  to  protect  one  of  the  parties  from  collusion  by 
the  other,  may  be  dispensed  with.  Every  dictate  of  justice  sug- 
gests, that  the  terre-tenant  ought  not  to  be  bound  by  a  judgment, 
whose  operation  is  on  the  land  exclusively,  without  having  had  a 
day  in  court ;  and  we  should  strain  a  principle  of  construction 
already  carried  sufficiently  far,  were  we  to  take  for  granted,  that 
the  legislature  did  not  mean  the  provision  for  his  protection  to 
be  enforced  at  all  events.  It  is  plain,  therefore,  that  notwithstand- 
ing the  judgment  of  revival  confessed  by  the  defendant,  the  lien 
is  gone. 
Judgment  reversed,  and  judgment  rendered  for  the  terre-tenant. 

Referred  to,  Bright.  Rep.  452 ;  2  C.  186. 
Distinguished,  1  Barr  104. 
Followed,  2  W.  242. 


McCormick  against  Miller. 

A  constable  having  several  executions  against  the  same  defendant  in  his 
hands  at  the  same  time,  makes  a  levy  and  endorses  a  schedule  of  the  goods 
levied  on  one  of  the  executions,  this  is  a  good  levy  on  all  the  executions. 

The  property  of  an  absconding  debtor  against  whom  a  domestic  attachment 
had  issued  by  a  justice  of  the  peace,  is  not  vested  in  the  trustees,  until  after 
their  appointment ;  there  is  no  relation  back  to  the  time  vrhen  the  attach- 
ment issued.  . 

In  an  action  against  a  constable,  for  money  had  and  received,  being  the 
proceeds  of  a  sale  of  personal  property  upon  an  execution,  by  the  trustees 
under  a  domestic  attachment,  issued  against  the  same  defendant  whose  pro- 
perty was  sold  by  the  constable,  it  is  not  competent  for  the  plaintiff  to  estab- 
lish by  proof  that  the  judgment  upon  which  the  execution  issued  was  ob- 
tained by  the  fraud  of  the  plaintiff:  although  the  constable  had  notice  of  the 
fraud  before  he  paid  over  the  money  to  the  plaintiff  and  took  an  indemnity 
from  him. 

A  domestic  attachment  may  be  executed  by  a  deputy  constable ;  and  the 
proper  direction  to  be  given  to  process  by  a  justice  of  the  peace,  is  to  the 
constable,  although  it  may  be  known  that  it  will  be  executed  by  his  deputy. 

WRIT  of  error  to  the  Common  Pleas  of  Cumberland  county. 

This  was  an  action  on  the  case  for  money  had  and  received, 
which  originated  before  a  justice  of  the  peace,  from  whose  judgment 
the  plaintiff  appealed. 

The  plaintiff,  to  support  this  action,  gave  in  evidence  the  docket 
of  justice  Doyle,  containing  the  record  of  the  issuing  of  a  domestic 
attachment  at  the  suit  of  Alexander  Barr  against  John  Hamilton. 
The  writ,  directed  to  the  constable  of  Carlisle,  was  issued  on  the 
9th  March  1819,  returnable  on  the  15th  March,  at  11  o'clock,  A.  M., 
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This  writ  was  executed  by  Richard  Miles,  who  on  the  10th  March, 
attached  the  personal  property  of  John  Hamilton,  as  per  endorse- 
ment on  writ. 

At  the  time  the  writ  issued,  Richard  Miles  was  a  general  deuuty 
of  the  constable  of  Carlisle,  appointed  with  the  approbation  of  the 
Court  of  Quarter  Sessions,  and  so  entered  on  the  record  of  that 
court. 

On  the  16th  March  1819,  Henry  Miller  sold  the  personal 
property  of  John  Hamilton,  which  had  been  attached,  at  public 
vendue,  for  one  hundred  and  four  dollars  and  ninety-seven  cents. 

The  defendant  then  gave  in  evidence,  the  docket  of  'Squire 
Heap,  containing  the  record  of  a  suit  of  Isaiah  Graham  v.  John 
Hamilton,  and  four  other  suits  against  the  same  defendant,  in 
which  the  writ  of  summons  issued  on  the  5th  March  1819,  and 
was  returnable  on  the  9th  March ;  on  that  day  the  justice  entered 
a  judgment  in  each  of  the  cases  for  the  plaintiff;  the  judgment  of 
Isaiah  Graham,  was  for  nineteen  dollars  and  ninety-nine  cents 
and  costs.  Executions  were  immediately  issued  upon  all  the  judg- 
ments, directed  to  Henry  Miller.  And  upon  the  execution  of 
Isaiah  Graham,  there  was  a  levy  endorsed  9th  March  1819,  of 
the  personal  property  of  John  Hamilton.  No  endorsement  upon 
any  other  of  the  executions,  except  the  name  of  the  plaintiff.  The 
property  so  levied  was  the  same  which  Henry  Miller  sold  on  the 
16th  March. 

Richard  Miles,  sworn. 

Miller  was  there  the  same  day,  I  served  the  attachment ;  at 
any  rate  before  the  sale  of  the  property,  he  said  he  was  indemnified. 
He  said  he  had  levied  the  property  the  day  before.  I  was  acting 
constable  of  the  borough  of  Carlisle.  The  property  was  in  West 
Pennsborough  township,  Cumberland  county. 

The  plaintiff  requested  the  court  to  charge  the  jury  on  the  fol- 
lowing points : 

1.  That  upon  the  issuing  of  a  domestic  attachment  it  becomes  a 
lien  upon  all  the  personal  property  of  the  defendant  in  the  county, 
and  therefore  the  plaintiff  is  entitled  to  recover  the  whole  amount 
of  the  sale,  after  deducting  costs. 

2.  That  there  being  no  levy  upon  any  of  the  executions  given  in 
evidence,  except  that  of  Isaiah  Graham,  Esquire,  at  all  events,  the 
plaintiff  is  entitled  to  the  balance  of  the  proceeds  of  sale,  after 
deducting  that  judgment  and  costs  of  sale. 

3.  If  the  jury  believe,  that  at  the  time  these  suits  before  the 
justice  were  instituted,  the  plaintiffs  therein  knew  that  John  Ham- 
ilton had  absconded,  and  at  the  time  the  judgments  were  rendered, 
that  a  domestic  attachment  had  issued,  and  that  they  are  now  the 
real  defendants  in  this  suit,  they  cannot  defend  themselves  by 
those  judgments  against  the  plaintiff's  claim. 
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4.  If  the  jury  believe,  that  Henry  Miller  knew  of  the  claim  of 
the  trustees  under  the  domestic  attachment,  before  he  applied  the 
money  to  the  judgments  and  executions,  and  declared,  that  he  was 
indemnified  for  thus  paying  over  the  money,  it  is  a  waiver  of  the 
necessity  of  a  demand  of  a  copy  of  the  warrant,  as  required  by 
the  Act  of  1772,  even  if  such  demand  is  necessary,  in  a  case  of 
this  kind. 

The  court  answered  the  first,  second  and  third  points  in  the 
negative ;  and  said,  that  their  answers  to  those  points  rendered  the 
fourth  unimportant. 

Defendant's  points : 

1.  If  John  Phillips  continued  to  act  as  constable,  the  deputation 
of  Richard  Miles  was  illegal  and  void ;  and  he  could  not  execute 
the  attachment  in  West  Pennsborough  township. 

2.  The  attachment  was  not  directed  to  the  constable  of  Carlisle, 
nor  to  a  person  who  was  a  constable ;  it  is  illegal,  and  can  vest  no 
title  in  the  plaintiff. 

3.  The  lien  of  constable  Miller  attached  when  he  made  his  levy 
on  the  9th  of  March,  and  neither  the  constable,  nor  any  other 
person,  could  execute  the  attachment  on  the  same  property  on  the 
10th.     And  any  such  executing,  could  not  affect  the  first  consta- 
ble's right. 

4.  If  all  the  executions  were  in  the  hands  of  Constable  Miller 
when  he  made  the  levy,  he  had  a  right  to  proceed  upon  them  all, 
and  to  apply  the  proceeds  to  their  satisfaction ;  the  fact  of  a  levy 
being  endorsed  only  on  one,  would  not  defeat  the  right ;  the  law 
considers  that  as  being  done,  which  ought  to  have  been  done ;  this 
right  was  in  full  force,  and  unexpired  when  this  suit  was  brought ; 
and  it  is  a  question  for  the  jury  to  determine,  from  all  the  facts, 
whether  the  levy  and  sale  was,  or  was  not  made  in  pursuance  of 
them  all. 

5.  The  suit  of  plaintiffs   cannot  be  sustained  without  having 
proved  a  demand  on  the  constable  (the  defendant),  for  a  copy  of 
his  warrant  or  warrants,  before  the  suit  was  brought. 

6.  The  executions   in   the   hands  of  the   constable,   when    he 
made  the  levy  and  sale,  are  a  complete  bar  to  any  recovery  against 
him. 

7.  The  judgments   before   'Squire   Heap   are   conclusive,   and 
not  open  to  investigation  in  this  suit — as  to  regularity  or  other- 
wise. 

8.  Plaintiffs  have  not  proved  any  debt  to  be  owing  by  Hamilton 
to  Barr,  and  without  such  proof  the  plaintiff  cannot  recover. 

The  court  answered  all  these  points  in  the  affirmative,  except 
the  fifth  and  eighth,  which  were  in  the  negative.  An  exception 
was  taken  to  the  opinion  of  the  court,  and  was  here  assigned  for 
error. 
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F.  Watts  and  Carothers,  for  plaintiff  in  error. 
S.  Alexander,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — The  plaintiff  gave  in  evidence  the  docket  of  Jus- 
tice Doyle,  of  Carlisle,  containing  the  record  of  a  domestic  attach- 
ment, at  the  suit  of  Alexander  Barr  against  John  Hamilton,  an 
absconding  debtor.  It  was  is'sued  on  the  oath  of  Barr,  stating 
that  Hamilton  had  absconded,  &c.,  &c.,  six  days,  on  this  affidavit, 
made  9th  March  1819;  the  writ  of  attachment  issued  the  same 
day,  directed  to  Richard  Miles,  deputy  constable  of  Carlisle. 
Richard  Miles  was  a  general  deputy  of  the  constable  of  Carlisle, 
duly  appointed  and  approved  by  the  court ;  this  writ  was  executed 
on  the  10th  of  March  1819,  and  goods  in  West  Pennsborough 
township  were  attached. 

The  defendant  gave  in  evidence  the  record  of  an  action  before 
John  Heap,  Esquire,  at  the  suit  of  Isaiah  Graham  against  John 
Hamilton,  and  four  other  suits  before  the  same  justice  against  the 
same  defendant,  commenced  the  oth  of  March  1819,  on  all  of 
which  judgments  were  entered  the  9th  of  March  1819,  and  exe- 
cutions issued  the  same  day  and  directed  to  the  defendant,  who 
levied  on  the  same  9th  of  March,  on  the  goods  which,  on  the 
next  day,  Miles,  constable  of  Carlisle,  laid  the  attachment.  Con- 
stable Miller  advertised  and  sold  the  goods  on  the  16th  of  March, 
and  paid  the  amount  of  sales  (about  one  hundred  and  four  dollars) 
towards  satisfying  the  debt  and  costs  due  on  the  execution  in  his 
hands..  Constable  Miller,  when  he  made  the  levy,  endorsed  on 
the  execution  of  Graham  the  schedule  of  the  property  levied  on ; 
he  did  not  endorse  it  on  the  others ;  but  it  was  in  proof  he  had  the 
others  in  his  hand,  and  got  them  all  at  the  same  time. 

Many  propositions  of  law  were  submitted  to  the  court  by  the 
counsel  on  each  side,  and  answered  by  the  court,  and  every  one 
was  discussed  here,  with  some  zeal.  I  shall  only  notice  such  of 
them  as  are  necessary  to  decide  the  cause. 

It  was  contended  that  because  Miller  had  not  endorsed  a  list 
of  the  goods  levied  on  each  execution,  and  in  fact  had  not  en- 
dorsed it  on  any  but  one,  therefore  he  could  only  retain  for  the 
amount  of  that  one  execution.  The  endorsement  on  the  exe- 
cution is  not  the  levy,  but  one  of  the  evidences  of  it.  The  sche- 
dule of  property  (part)  was  levied  on,  if  the  articles  are  numerous, 
is  seldom  written,  in  the  first  instance,  on  the  execution.  The 
sheriff  tells  the  defendant,  I  levy  on  such  articles,  specifying 
them ;  and  after  this  puts  the  list  in  writing,  generally  before 
leaving  the  ground. 

A  sheriff  having  two  or  more  executions  in  his  hands,  seizes 
goods ;  this  is  the  levy ;  he  endorses  a  list  of  the  goods  on  one 
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of  the  executions,  or,  more  generally,  on  a  separate  paper ;  this  is 
good  for  all ;  he  is  not  required  to  make  a  separate  schedule  for 
each ;  he  seldom  annexes  the  list  to  any  execution  until  he  is 
making  his  return,  and  then  annexes  it  to  one  and  refers  to  it  in 
the  returns  to  the  others ;  so  he  may  make  the  list  on  one  execu- 
tion and  refer  to  it  in  his  return  on  the  others ;  and  the  return  is 
never  written  on  the  others  until  the  return-day.  I  do  not  say 
this  is  the  most  correct  course  for  a  sheriff,  but  it  is  so  universal, 
and  without  exception,  that  I  cannot  say  it  is  bad.  The  levy, 
however,  all  this  time,  is  on  all  the  executions,  if  it  was  so  made, 
and  so  expressed  to  be  at  the  time  it  was  made ;  and  whether  it  is 
so  or  not,  is  a  fact,  and  was  so  left  by  the  court,  who  told  the  jury 
a  levy  was  indispensable.  But  executions  in  the  constable's  hands 
and  a  levy  made  before  the  attachment  was  executed,  would  bar 
the  plaintiff's  recovery. 

It  was  next  contended  that  the  right  to  the  goods  was  in  the 
trustees  as  soon  as  they  were  appointed ;  and  by  relation,  this  right 
commenced  at  the  time  the  attachment  issued.  This  is  so,  ex- 
pressly in  the  case  of  an  attachment  issued  out  of  the  Court  of 
Common  Pleas  (unless  in  certain  excepted  cases),  but  it  is  made  so 
by  express  enactment ;  and  I  am  not  aware  that,  at  present,  we 
have  any  case  in  which  any  person  has,  by  relation,  a  right  to  the 
property  of  goods  before  the  act  which  vested  them  in  him  took 
place,  unless  such  right  is  given  by  express  legislative  enactment. 
In  the  act  about  attachments  to  be  granted  by  justices  of  the  peace, 
there  is  nothing  vesting  the  property  in  the  trustees  before  their 
ippointment,  which  is  to  be  after  the  return  of  the  attachment  pro- 
cess. But  many  things,  in  fact  everything  in  law,  indicate  a  con- 
trary intention. 

The  executions,  then,  being  levied  before  the  attachment  was 
executed,  and  the  goods  sold  on  the  levy,  the  plaintiffs,  who  were 
not  appointed  trustees  till  several  days  after  the  levy,  cannot  take 
them. 

But  it  wa,s  said  these  judgments  were  fraudulent,  in  this  at  least, 
that  the  several  plaintiffs  knew  that  John  Hamilton  had  absconded, 
and  that  a  summons  taken  out  with  such  knowledge  and  served  by 
leaving  a  copy  with  'his  wife  at  his  house,  was  a  fraud  on  other 
creditors ;  that  those  plaintiffs  who  then  got  execution  and  obtained 
their  debts,  must  give  up  the  money  when  an  attachment  was  sub- 
sequently taken  out.  In  the  first  place,  there  was  no  evidence 
that  Hamilton  had  absconded  when  the  several  plaintiffs  sued  him, 
except  the  affidavit  of  Barr,  filed  with  the  justice,  when  he  got  his 
attachment ;  and  although  that  was  sufficient  to  obtain  his  writ,  it 
is  no  evidence  hi  this  case  against  this  defendant.  Our  law  ex- 
pressly authorizes  process  to  appear  and  answer,  to  be  served  by 
leaving  a  copy  at  the  defendant's  house  with  his  family ;  and  a 
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judgment  obtained  on  process  so  served,  is  in  all  respects  regular ; 
at  least,  until  something  is  proved  which  will  avoid  it.  But  how- 
ever this  might  be  the  subject  of  inquiry,  if  this  suit  had  been 
against  the  plaintiffs  in  those  suits,  it  was  not  offered  to  be  proved, 
that  the  defendant  knew  anything  of  it.  He  was  bound  to  execute 
the  executions  put  into  his  hands.  By  the  Act  of  21st  March 
1772,  no  suit  was  to  be  instituted  against  a  constable  for  anything 
done  in  obedience  to  a  warrant  under  the  hand  and  seal  of  a  jus- 
tice, until  demand  in  person  or  by  written  notice,  &c.,  of  a  copy 
of  his  warrant,  and  refusal  for  six  days  to  give  such  copy ;  and  if 
suit  is  brought  against  such  constable  without  joining  the  justice, 
or  against  the  constable  and  justice,  the  constable  who  produces 
at  the  trial  and  proves  such  warrant,  under  the  hand  and  seal  of 
a  justice,  shall  have  a  verdict  in  his  favor,  whether  the  justice  has 
jurisdiction  or  not.  I  am  aware  the  protection  given  by  this  act, 
has  been  greatly  curtailed  by  some  decisions  which  would  confine 
it  to  actions  sounding  in  tort,  or  to  suits  brought  by  defendants, 
whose  goods  are  taken  under  process;  but  in  cases  where  the  jus- 
tice has  jurisdiction,  and  his  process  is  regular,  even  without  the 
protection  of  this  act,  a  constable  would,  I  apprehend,  be  safe  from 
the  imputation  arising  from  fraud  in  the  plaintiff  in  the  suit.  If 
the  goods  taken  were  not  the  property  of  Hamilton,  and  the  con- 
stable levied  on  goods  of  a  third  person,  it  might  be  one  thing ; 
if  the  constable  were  even  bound  to  look  at  the  judgment,  which 
he  is  not,  and  it  appeared  regular  on  the  face  of  it,  and  the  execu- 
tion was  regular,  I  know  of  no  authority  which  will  justify  a  suit 
against  a  constable  who  executes  an  execution  in  such  case,  because 
the  defendant  alleges  he  can  prove  by  something  extrinsic  the 
record,  that  the  plaintiff  ought  not  to  recover — nor  can  I  find  any 
principle  which  would  justify  it — it  would  be  subjecting  one  man 
to  pay  money,  or  costs  at  least,  for  the  fault  of  another,  and  that, 
when  he  not  only  did  not  know  of  such  fault  but  might  never  have 
heard  of  it  until  too  late. 

By  an  Act  of  Assembly,  the  constable  is  liable  to  a  suit  and  very 
summary  proceedings,  if  he  does  not  produce  the  plaintiff's  receipt, 
or  the  money,  or  some  other  sufficient  return  on  the  return-day  of 
his  execution.  The  record  of  the  justice  shows  that  the  plaintiffs 
were  paid,  and  satisfaction  entered;  but  whether  the  constable  paid 
the  money  to  the  plaintiffs  or  to  the  justice  and  he  paid  it  to  the 
plaintiffs  does  not  appear;  nor  is  there  any  evidence  that  the 
plaintiffs  in  this  suit,  gave  him  notice  not  to  pay  it.  The  only 
evidence  at  all  referring  to  this  subject,  is  that  of  Miles,  who  says, 
that  on  the  day  he  executed  the  attachment  Miller  told  him  he  had 
levied  on  those  goods,  and  that  he  was  or  would  be  indemnified. 
The  court  were  right  in  directing  the  jury,  that  in  this  case,  in 
this  suit  against  Miller,  they  were  not  bound  to  find  against  him, 
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though  they  should  believe  the  plaintiffs  in  the  executions  had 
obtained  their  judgment  unfairly,  a$  it  was  not  alleged  that  Miller 
knew  of  such  unfairness,  if  any  existed. 

Much  was  said  about  the  authority  of  a  constable  and  a  deputy 
constable.  I  see  no  reason  why  a  constable,  who  has  according  to 
law  appointed  a  deputy,  who  has  been  approved  by  the.  court, 
should  not  still  be  constable,  and  capable  to  act  and  execute  pro- 
cess ;  nor  why  a  general  deputy  of  a  constable,  when  so  appointed, 
cannot  execute  one  kind  of  process  as  well  as  any  other  kind. 
As  to  the  power  of  a  constable  out  of  his  district,  or  his  liability 
for  not  executing  process  out  of  his  district,  except  where  there  is 
no  constable  in  the  township,  or  the  constable  of  the  township  is 
the  defendant,  or  the  plaintiff,  or  a  relation  of  the  party  or  parties 
— I  say  nothing.  Although  it  is  expected  that  the  process  will  be 
executed  by  a  deputy  constable,  yet  it  ought  to  be  directed  to  the 
constable  of  the  township. 

Judgment  affirmed. 

Referred  to,  7  Barr  213,  220. 
Distinguished,  2  W.  52. 
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Commonwealth  ex.  rel.  Taylor  against  Hasson. 

A  citizen  of  Maryland,  having  by  deed,  manumitted  his  slave  of  sixteen 
years  of  age,  "  from  and  after  the  day  on  which  he  shall  arrive  to  the  a^e 
of  twenty-eight  years,"  and  by  the  same  instrument  sold  and  transferred  his 
servitude  to  a  citizen  of  Pennsylvania,  it  was  held,  that  such  slave  so  man- 
umitted, was  bound  to  serve  in  Pennsylvania  until  he  arrived  at  the  age  of 
twenty-eight  years. 

ERROR  to  Cumberland  county. 

The  Commonwealth  ex  relatione  William  Taylor  against  James 
Hasson.  Homine  replegiando. 

Jonas  Owens,  a  citizen  of  the  state  of  Maryland,  being  the 
owner  of  a  slave  named  William  Taylor,  the  relator,  executed  the 
following  deed : 

"  To  all  whom  it  may  concern,  be  it  known,  that  I,  Jonas 
Owens,  of  Cecil  county,  in  the  state  of  Maryland,  for  divers  good 
causes  and  considerations,  me  thereunto  moving,  and  also  in  con- 
sideration of  the  sum  of  five  hundred  dollars  current  money,  to  me 
in  hand  paid,  have  released  from  slavery,  liberated,  manumitted 
and  set  free,  and  by  these  presents  release  from  slavery,  manumit 
and  set  free  my  negro  boy,  William  Taylor,  aged  sixteen  years  the 
22d  October  last  past ;  my  negro  girl  named  Harriet  Wilson,  aged 
eleven  years  the  3d  September  last  past,  and  able  to  work  and  gain 
a  sufficient  livelihood  and  maintenance ;  and  him,  the  said  negro 
boy,  William  Taylor,  and  her,  the  said  negro  girl,  named  Harriet 
Wilson,  I  do  declare  to  be  free,  manumitted  and  discharged  from  all 
manner  of  servitude  or  service,  to  me,  my  heirs,  executors,  admin- 
istrators or  assigns,  from  and  after  the  day  on  which  they  shall 
respectively  arrive  to  the  age  of  twenty-eight  years.  And  whereas, 
the  unexpired  time  or  term  of  service  of  the  aforesaid  negroes, 
William  Taylor  and  Harriet  Wilson,  have  this  day  been  by  me  sold 
to  James  Hasson,  of  Cumberland  county,  in  the  state  of  Pennsyl- 
vania. Therefore,  know  all  men  by  these  presents,  that  I,  the  said 
Jonas  Owens,  for  and  in  consideration  of  the  sum  of  five  hundred 
dollars,  current  money,  to  me  in  hand  paid,  before  the  sealing 
and  delivery  hereof,  the  receipt  whereof  is  hereby  acknowledged, 
have  granted,  bargained  and  sold,  and  by  these  presents  do  grant, 
bargain  and  sell  unto  the  said  James  Hasson  the  aforesaid  negro 
boy,  called  William  Taylor,  and  the  aforesaid  negro  girl,  called 
Harriet  Wilson,  until  they  shall  have  respectively  arrived  at  the 
age  of  twenty-eight  years.  To  have  and  to  hold  the  said  William 
Taylor  and  Harriet  Wilson  for  and  during  the  time  aforesaid,  that 
is  to  say,  from  the  day  of  the  date  hereof,  until  they  shall  respect- 
ively arrive  at  the  age  of  twenty-eight  years,  unto  him  the  said 
James  Hasson,  his  heirs  and  assigns,  and  to  and  for  no  other  use, 
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intent  and  purpose,  whatsoever.  In  witness  whereof,  the  said 
Jonas  Owens  hath  hereunto  subscribed  his  name,  and  affixed  his 
seal,  this  seventh  day  of  May,  A.  D.,  1828." 

James  Hasson,  the  defendant,  brought  Taylor  into  Pennsylvania ; 
and  by  virtue  of  the  deed  of  manumission  and  transfer  claimed  to 
have  his  services  until  he  arrived  at  the  age  of  twenty-eight  years. 
Whether  Taylor  could  be  thus  held  in  Pennsylvania,  was  the  ques- 
tion upon  which  the  court  below  (Reed,  president),  delivered  the 
following  opinion: 

BY  THE  COURT. — It  is  supposed  the  case  of  Scott  v.  Waugh,  15 
S.  &  R.  17,  settles  a  principle,,  by  which  this  case  may  be  decided. 
If  Taylor  was  not  a  slave  in  Maryland,  but  quasi  a  servant  for 
years,  there  is  no  law  to  prohibit  his  being  held  in  the  same  condi- 
tion in  Pennsylvania.  If  he  had  been  bound  by  indenture  to  an 
apprenticeship  in  Maryland,  he  could  not  have  been  held  here, 
unless  the  indenture  provided  for  it:  6  Binn.  202.  That  case, 
however,  arises  from  the  nature  of  the  contract,  under  which  the 
service  was  claimed,  but  in  this  case,  the  service  is  not  claimed 
under  any  special  contract,  but  under  a  general  principle.  Slaves 
manumitted  with  a  portion  of  service  reserved,  is  valid :  Scott  v. 
Waugh.  The  transfer  was  not  against  the  right  and  interest  of 
Taylor,  but  in  favor  of  both ;  for  after  twenty-eight  years  of  age 
he  becomes  free.  As  Owens  had  an  interest  in  the  service  of 
Taylor,  by  the  general  principle  of  our  laws,  and  under  the  consti- 
tution ;  and  as  the  transportation  of  slaves  only  is  prohibited,  and 
he  was  not  a  slave,  the  same  general  principles  of  law,  and  the  pro- 
visions of  the  constitution  would  justify  a  sale  of  such  services,  and 
if  the  interest  and  right  of  the  person  sold  were  not  injured,  but 
advanced,  such  sale  would  be  valid. 

Judgment  for  the  defendant. 

F.  Watts  and  Williamson,  for  plaintiff  in  error. 
Carothers,  for  the  defendant  in  error. 

Judgment  affirmed. 
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Bower  against  Oyster. 

There  can  be  no  such  thing  as  a  valid,  efficacious,  parol  mortgage.  1  he 
interest  which  a  tenant  hath  in  lands,  which  he  holds  by  parol  from  the  ten- 
ant in  fee-simple,  as  a  pledge  or  security  for  the  payment  of  a  debt,  is  divested 
by  a  sale  made  by  order  of  the  Orphans'  Court  for  the  payment  of  the  debts 
of  the  intestate  debtor. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

This  was  an  action  of  ejectment,  in  which,  in  the  court  below, 
Jacob  Bower  was  defendant,  and  Abram  Oyster  and  George  Oyster 
were  plaintiffs.  John  Wormley,  in  his  lifetime,  was  the  owner  of 
the  house  and  lot  in  Wormleysburg,  for  which  the  ejectment  was 
brought,  and  both  plaintiffs  and  defendant  claimed  title  under  him. 
In  1820,  Wormley  being  indebted  to  Bower,  they  made  a  parol 
agreement,  by  which  the  possession  of  the  house  and  lot  in  con- 
troversy, was  delivered  to  Bower,  to  hold  as  security  for  the  pay- 
ment of  his  debt,  and  until  it  was  paid.  The  proof  was,  that  the 
annual  value  of  the  house  was  about  equal  to  the  interest  of  the 
debt.  After  1825,  Wormley  became  insolvent  and  died  intestate. 
In  1820,  William  Line,  Esquire,  became  the  administrator  of 
Wormley,  and  applied  to  the  Orphans'  Court  for  an  order  to  sell 
his  real  estate,  for  the  payment  of  debts>  and  among  other  parcels 
of  real  estate,  which  he  was  ordered  by  the  court  to  sell,  was  the 
house  and  lot  for  which  this  ejectment  was  brought.  He  sold  it  to 
the  plaintiffs,  Abram  and  George  Oyster,  and  the  question  was, 
whether  they  were  entitled  to  recover  from  Bower,  without  paying 
his  debt,  due  to  him  by  Wormley. 

The  following  points  were  put  to  the  court  below,  upon  which 
they  were  requested  to  charge  the  jury : 

1.  A  parol  mortgage  or  pledge  of  real  estate,  accompanied  by 
the  actual  loan  of  money,  and  delivery  of  possession  to  the  mort- 
gagee, is  not  within  the  Statute  of  Frauds,  &c.,  and  is  good  and 
available  against  the  mortgagor,  and  all  claiming  under  him,  sub- 
sequent to  the  date  of  such  parol  contract. 

2.  That  a  sale  made  by  the  administrator  of  such  mortgagor 
under  an  order  of  Orphans'  Court,  for  the  payment  of  debts,  would 
not  defeat  the  mortgagee's  right  of  possession,  until  his  debt  was 
actually  paid. 

3.  That  such  sale  by  an  administrator,  would  not  have  the  same 
effect  as  a  sale  upon  a  judgment,  prior  in  date  to  such  parol  mort- 
gage- 

4.  And  if  the  jury  find  that  the  defendant,  as  early  as  April 
1820,  entered  into  a  parol  agreement  with  John  Wormley,  in  his 
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lifetime,  by  which  he  agreed  and  actually  loaned  to  said  Wormley 
four  hundred  and  fifty-six  dollars,  and  said  Wormley  to  secure  the 
payment  thereof,  then  agreed,  and  actually  delivered  to  the  defend- 
ant, the  possession  of  the  house  and  lot  of  ground  in  dispute,  to  be 
held  by  him  until  the  said  money  was  repaid ;  and  that  defendant 
took  possession,  and  still  holds  the  same  under  the  parol  contract, 
and  the  money  is  yet  unpaid  ;  and  that  at  the  time  of  Wormley's 
death,  no  judgment  existed  against  his  estate,  prior  in  point  of 
date  and  lien,  to  the  date  of  said  contract ;  and  that  when  the 
plaintiffs  purchased,  they  had  notice  of  the  defendant's  title  and 
claim,  and  that  he  claimed  to  hold  possession,  until  his  debt  was 
paid ;  then  the  plaintiffs  cannot  disturb  defendant's  possession,  with- 
out payment  be  made  of  his  debt. 

The  court  (Reed,  president,)  answered  the  first  point  in  the 
affirmative,  and  the  second,  third  and  fourth  in  the  negative ;  and 
was  of  opinion  that  the  plaintiffs  were  entitled  to  recover.  The 
jury  found  accordingly. 

Metzgar  and  Carothers,  for  plaintiff  in  error. 
F.  Watts,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — In  this  case,  although  four  points  were  submitted 
by  the  counsel  for  the  plaintiff  in  error  to  the  court  below  for 
their  decision,  yet  they  present  but  two  questions,  which  will  be 
considered. 

The  first  is,  whether  a  parol  mortgage  of  land  accompanied  by 
possession  in  the  mortgagee,  to  secure  the  payment  of  a  debt  owing 
to  him  by  the  mortgagor,  by  specialty,  is  good  against  subsequent 
purchasers,  for  a  valuable  consideration,  and  entitled  to  preference 
in  respect  to  a  lien,  as  against  subsequent  judgment-creditors,  or 
is  sufficient  to  create  a  lien  upon  the  land  ? 

The  second  is,  whether  a  sale  by  order  of  the  Orphans'  Court, 
to  raise  money  to  pay  the  debts  of  the  mortgagor  after  his  death, 
discharges  the  land  from  the  effect  of  the  lien,  if  any  it  has,  of 
such  a  mortgage  ? 

The  first  point,  which  involves  the  first  question,  was  answered 
in  the  affirmative  by  the  court  below,  and  of  course,  not  excepted 
to  by  the  plaintiff  in  error,  who  was  the  defendant  claiming  under 
the  parol  mortgage.  If  this  point,  however,  had  been  correctly 
answered  it  would  have  removed  the  very  foundation  of  the  defence 
set  up  by  the  plaintiff  in  error,  and  have  rendered  the  decision  of 
the  other  points  unnecessary. 

There  can  be  no  such  thing  as  a  valid  and  efficacious,  parol  mort- 
gage. If  it  be  considered  as  passing  any  estate  or  interest  in  the 
land,  the  Statute  against  Frauds  and  Perjuries  interposes,  and 
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declares  that  a  parol  contract  shall  not  create  or  pass  a  greater 
interest  or  estate  in  the  land  than  at  will.  It  will  also  be  found 
that  the  Act  of  1705,  which  directs  the  mode  of  proceeding  upon 
mortgages  by  scire  facias,  after  the  debt  has  become  payable,  to 
enforce  the  payment  of  it  by  a  sale  of  the  mortgaged  land,  that 
the  only  mortgage  recognised  or  mentioned  is  that  by  deed  ; 
that  is,  made  in  writing  under  the  hand  and  seal  of  the  party. 
Again,  the  8th  section  of  the  Act  of  1715  declares  that  no  deed, 
or  mortgage  or  defeasible  deed,  thereafter  to  be  made,  shall  be 
good  or  sufficient  to  convey  or  pass  any  freehold  or  inheritance, 
,or  to  grant  any  estate  therein,  for  life  or  years,  unless  such  deed 
be  acknowledged  or  proved  and  recorded  within  six  months  after 
the  date  thereof.  Also,  by  the  Act  of  the  28th  of  March  1820,  it 
is  declared  that  "  no  mortgage  or  defeasible  deed  in  the  nature  of 
a  mortgage,  shall  be  a  lien  until  such  mortgage  or  defeasible 
deed  shall  have  been  recorded  or  left  for  record,"  as  therein- 
before directed,  except  such  mortgage  as  shall  be  given  for  the 
purchase-money  of  the  mortgaged  premises,  when  sixty  days  are 
allowed  for  the  recording  of  them.  It  is  also  clearly  manifest 
that  the  Acts  of  Assembly  just  mentioned,  which  prescribe  the 
mode  of  proceeding  to  enforce  payment  of  debts  due  upon  mort- 
gages, and  direct  the  probate  or  acknowledgment  and  recording 
of  them,  are  only  applicable  to  such  mortgages  as  are  in  writing, 
and  cannot,  by  any  possible  construction,  be  extended  to  parol 
mortgages.  If  the  legislature  had  ever  dreamed  of  there  being 
such  a  thing  as  parol  mortgages,  some  notion  or  mention  would 
certainly  have  been  made  of  them  in  some  of  these  acts.  If  it 
could  have  been  conceived  that  parol  mortgages  could  have 
legitimately  existed,  after  these  various  enactments  with  respect  to 
written  mortgages,  there  was  quite  as  much  reason  for  prescribing 
a  remedy  for  the  recovery  of  money  due  upon  them.  But  if 
there  were  the  least  shadow  of  doubt  with  respect  to  this  matter, 
the  Act  of  the  28th  of  March  1820  at  once  removes  it ;  for  it 
declares  in  the  most  positive  terms  that  no  mortgage  shall  be  a 
Uen  until  it  shall  have  been  recorded,  or  left  in  the  proper  office 
for  that  purpose,  after  having  been  first  duly  proved  or  acknowl- 
edged. Now,  it  is  obvious  that  these  prerequisites  can  only  be 
observed  and  complied  with  in  the  case  of  written  mortgages,  and 
therefore  no  others  can  be  made  to  create  a  lien  upon  lands  or  real 
estate. 

To  say,  after  all  these  provisions  of  the  legislature  on  this 
subject,  that  a  parol  mortgage  is  good  and  effectual  for  the  purpose 
of  passing  any  other  interest  or  estate  in  lands  than  at  will,  or  to 
create  a  lien  upon  them,  would  not  only  be  repugnant  to  the  spirit 
and  terms  of  the  Act  of  Assembly  referred  to,  but  would  give  to 
parol  mortgages  of  land,  accompanied  by  a  corresponding  change 
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of  the  possession,  much  more  power  and  efficacy  than  is  allowed  to 
written  mortgages,  which  are  certainly  entitled  to  much  higher 
consideration  and  respect,  because  of  the  unchangeable  certainty 
with  which  they  may  be  made  to  appear,  as  well  as  the  greater 
degree  of  deliberation  and  solemnity  with  which  they  are  generally 
executed.  This,  however,  cannot  be ;  it  is  too  unreasonable  to  be 
admitted,  and  therefore  is  not  the  law. 

As  to  the  second  question,  I  think  that  the  court  below  was 
right.  It  is  expressly  provided  by  the  21st  section  of  the  Act  of 
the  19th  of  April  1794,  commonly  called  the  Intestate  Law,  that 
no  lands,  tenements  and  hereditaments,  sold  by  order  of  the  Or- 
phans' Court  under  that  act,  "  shall  be  liable  in  the  hands  of  the 
purchaser  for  the  debts  of  the  intestate."  Now,  had  the  parol 
mortgage,  which  the  plaintiff  in  error  claims  to  have  been  made  by 
the  intestate  to  him,  been  valid,  so  as  to  have  given  him  a  lien 
upon  the  house  and  lot  of  ground,  to  recover  the  possession  of 
which  from  him  this  action  was  brought,  still,  I  apprehend,  by  the 
terms  of  the  act  la-st  mentioned,  the  lien  would  have  been  dis- 
charged by  the  sale,  under  the  order  of  the  Orphans'  Court,  at 
which  the  plaintiffs  in  error,  under  the  greatest  possible  effect 
that  could  be  ascribed  to  the  mortgage,  had  no  right  to  claim  or 
hold  possession  of  the  property,  but  as  a  security  for  the  payment 
of  his  debt.  A  mortgage  has  been  considered  in  Pennsylvania 
merely  a  security  for  the  payment  of  the  debt,  and  as  giving  the 
mortgagee  a  specific  lien  upon  the  land  mortgaged  for  the  payment 
of  it.  In  this  case,  the  debt  for  which  the  plaintiff  in  error  claimed 
to  hold  the  possession  of  the  house  and  lot,  was  one  of  the  debts 
owing  by  the  intestate  at  the  time  of  his  decease ;  and  to  raise 
money  for  the  purpose  of  paying  these  debts,  the  house  and  lot  was 
decreed  by  the  Orphans'  Court  to  be  sold,  and  was  sold  accordingly. 
By  the  very  terms,  then,  of  the  act  last  referred  to,  the  property 
was  not  to  be  liable  for  the  debt  of  the  plaintiff  in  error,  or  any 
other  of  the  debts  of  the  intestate,  in  the  hands  of  the  purchasers. 
It  can  make  no  difference  that  the  plaintiff  in  error's  debt  was 
claimed  to  be  a  mortgage  debt  upon  this  property,  for  the  term 
"  debts,"  which  is  the  word  used  in  the  act,  without  qualification 
or  restriction  attending  it,  must  be  considered  as  embracing  all 
debts,  whether  due  upon  mortgage,  judgment,  specialty,  note  or 
book  account ;  and  if  so,  then  the  property,  according  to  the  direc- 
tion of  the  act,  would  no  longer  be  liable  for  his  debt,  after  it  had 
passed  into  the  hands  of  the  purchasers  by  the  sale  under  the 
decree  of  the  Orphans'  Court. 

The  case  of  Molier  and  Noe,  4  DalL  450*  has  been  mentioned 
by  the  counsel  for  the  plaintiff  in  error.  The  principle  established 
by  this  court  in  that  case,  is  in  favor  of  this  construction,  and 
against  the  plaintiff  in  error.  It  was  decided  there  that  the  sale 
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under  the  order  of  the  Orphans'  Court,  discharged  the  property  sold, 
from  the  lien  of  judgments  obtained  against  the  intestate  in  his  life- 
time, and  remaining  unsatisfied,  and  liens  on  the  property  at  the 
time  of  his  death ;  but  that  they  ought  to  be  paid  out  of  the  money 
arising  from  the  sale,  according  to  their  priority.  The  dictum  of 
the  late  chief  justice  in  that  case,  which  has  been  relied  on  by  the 
counsel  of  the  plaintiff  in  error,  was  uncalled  £»r  by  the  case  itself, 
and  the  question  not  involved  in  it.  And,  although  it  was  purely 
obiter,  I  admit  that  it  is  entitled  to  great  respect,  coming  from  so 
distinguished  a  source.  But  as  the  case  did  not  present  the  ques- 
tion, we  may  well  presume,  that  it  was  not  argued  by  counsel,  and 
that  it  did  not  occur  to  him  that  if  there  had  been  first,  a  judg- 
ment, next,  a  mortgage,  and  then  a  second  judgment,  all  liens 
against  the  property,  at  and  before  the  decease  of  the  intestate,  and 
continuing  to  be  so,  up  to  the  time  of  sale  under  the  order  of  the 
Orphans'  Court,  that  what  he  said  in  regard  to  a  mortgage-debt, 
could  not  well  be  carried  into  effect.  After  delivering  the  opinion 
of  the  court,  that  the  sale  of  the  property  under  the  decree  of  the 
Orphans'  Court  discharged  it  from  the  liens  of  the  judgments 
obtained  against  the  intestate  in  his  lifetime,  he  says,  "  I  conceive 
them  (mortgages)  to  stand  on  a  different  footing  from  judgments, 
because  the  mortgagee  is,  strictly  speaking,  the  owner  of  the  land 
and  may  recover  it  in  ejectment.  The  mortgagor  has  no  more  than 
an  equity  of  redemption ;  nor  have  the  Orphans'  Court  power  to 
sell  a  greater  estate  than  he  is  lawfully  possessed  of."  Now 
suppose  that  the  property  had  in  the  case  last  put,  been  worth  the 
amount  of  the  first  judgment  and  lien,  and  the  plaintiff  in  that 
judgment  had  bought  it  at  the  sale  made  under  the  decree  of  the 
Orphans'  Court,  at  the  price  just  equal  to  the  amount  of  his  judg- 
ment, and  it  being  the  first  lien  according  to  the  decision  of  the 
court  in  Molier  v.  Noe,  would  have  entitled  the  purchaser  to  the 
money ;  so  that  it  would  have  been  sufficient  for  him  to  have  given 
the  administrator  a  receipt  for  the  amount  of  his  judgment ;  and 
to  have  taken  of  the  administrator,  a  receipt  for  the  payment  of  the 
purchase-money.  But  if  the  dictum  of  the  late  chief  justice  were 
correct,  the  mortgagee,  although  his  mortgage  was  posterior  in  date 
to  the  lien  of  the  judgment  of  the  purchaser,  would  have  a  right  to 
proceed  on  his  mortgage,  and  sell  the  property  over  again,  or  to 
proceed  by  action  of  ejectment  and  take  the  possession  of  it  from 
the  purchaser,  because  the  sale  made  under  the  order  of  the  Orphans' 
Court,  must  be  considered  as  selling  merely  the  equity  of  redemp- 
tion, and  not  the  legal  and  absolute  estate.  It  is  manifest,  however, 
that  this  could  not  be,  because  it  would  in  effect  be.  to  make  a  sub- 
sequent mortgage  prevail  over  a  prior  judgment;  and  that  too, 
without  the  least  default  on  the  part  of  the  judgment-creditor ;  or, 
in  other  words,  to  postpone  the  lien  of  the  judgment  to  that  of  the 
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mortgage,  which  was  posterior  in  point  of  time.  And  according  to 
this  opinion  of  the  late  chief  justice,  if  the  property  had  been  sold 
for  more  than  the  amount  of  the  first  judgment,  the  surplus  would 
have  been  applicable  to  the  payment  of  the  second  judgment,  to  the 
exclusion  of  the  mortgage,  because  it  was  money  which  arose  from 
the  sale  of  the  equity  of  redemption,  or  perhaps  for  this  reason, 
which  would  be  still  worse,  the  second  judgment  would  be  entitled 
to  a  preference  over  the  first,  which  would  be  repugnant  to  the 
principle  decided  in  Holier  v.  Noe,  as  also  in  many  other  cases 
decided  since  that;  upon  this  subject,  the  principles  which  he 
advances  in  support  of  his  opinion  have  been,  as  I  conceive,  repu- 
diated by  the  subsequent  decisions  of  this  court,  on  the  subject  of 
mortgages,  in  some  of  which  he  joined,  because  he  delivered  the 
opinion  of  the  court  himself. 

In  the  first  place,  it  has  been  decided  that  a  mortgage  in  this 
state  is  considered  merely  a  security  for  the  debt:  Schuylkill 
County  v.  Hoburn,  7  S.  &  R.  419 ;  Simpson  v.  Ammons,  1  Binn. 
177  ;  Wentz  v.  Dehaven,  1  S.  &  R.  317  ;  and  in  this  last  case,  that 
it  may  be  released  by  parol ;  and  in  all  of  them,  that  as  far  as 
respects  third  persons,  the  mortgagor  is  treated  as  the  owner  of  the 
land  to  all  intents.  So  that  I  apprehend,  a  freeholder,  who  has 
mortgaged  his  freehold,  would  still  remain  a  freeholder,  and  would 
be  qualified  to  serve  as  a  road-viewer,  or  appraiser  of  goods  dis- 
trained for  rents,  or  a  juror,  or  member  of  an  inquest,  in  the  case 
of  a  proceeding  by  a  landlord  before  two  justices  of  the  peace,  to 
recover  possession  of  the  leased  premises,  after  the  lease  had 
expired ;  in  which  several  situations,  none  other  than  a  freeholder, 
by  our  Acts  of  Assembly  can  serve.  So  a  widow  is  entitled  to  a 
dower  out  of  the  land  mortgaged,  before  the  marriage ;  and  in 
which  the  husband  had  the  equity  of  redemption,  at  the  time  of  his 
death :  Reed  v.  Morrison,  12  S.  &  R.  18. 

In  the  next  place,  it  has  been  decided,  that  land  taken  in  execu- 
tion under  a  judgment  of  later  date  than  other  judgments,  and  a 
mortgage  upon  the  same,  and  sold  by  the  sheriif,  shall  be  discharged 
from  the  liens  of  such  judgments  and  the  mortgage,1  and  that  the 
money  arising  from  the  sale,  shall  be  appropriated  to  the  payment 
of  the  respective  judgments  and  mortgage  according  to  the  priority 
of  their  liens  :  Kauffelt  v .  Bower,  7  S.  &  R.  64  ;  Semple  v.  Burd, 
Id.  286 ;  Willard  v.  Norris,  2  Rawle  56 :  The  Corporation  of  the 
Widow's  Fund  v.  J.  B.  Wallace,2  decided  in  Philadelphia,  in 
January  1834,  and  Hoover  v.  Shields,  2  P.  &  W.  135. 

1  Certain  mortgages  are  now  protected.  See  acts  collected,  Br.  Pur.  Dig. 
tit.  Deeds  and  Mortgages,  pi.  104-112.  But  Orphans'  Court  sales  discharge 
the  lien  of  a  prior  mortgage,  except  in  the  city  of  Philadelphia  and  several 
counties.  See  note  (d)  Pur.  Dig.,  p.  479. 

1  3  Rawle  109. 
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Again,  so  far  is  the  mortgagee  from  being  considered  the  owner 
of  the  mortgaged  land,  that  although  the  mortgage  be  of  the  fee- 
simple,  yet  his  interest  is  considered  of  a  mere  chattel  character; 
and  upon  his  death  will  pass  to  his  executors  or  administrators,  and 
not  to  his  heirs,  as  it  would  do,  were  it  considered  his  estate. 

Hence  his  executors  or  administrators  may  assign  or  dispose  of 
it,  and  the  assignee  may  maintain  an  action  of  ejectment  to  recover 
the  possession,  unless  the  debt  be  paid  to  him.  So  that  here  again 
the  opinion  of  the  chief  justice,  which  was  that  because  the  mort- 
gagee might  maintain  an  action  of  ejectment  to  recover  possession 
of  the  land,  he  was  therefore  the  owner  of  it,  is  not  sustained.  He 
has  merely  a  right  to  the  possession  of  it,  unless  the  debt  be  paid, 
and  if  not  paid,  to  receive  the  rents  and  profits  of  the  land  until  his 
debt  be  satisfied.  Further,  it  has  been  decided  by  this  court  that 
the  interest  of  the  mortgagee,  whether  the  mortgage  be  legal  or 
equitable,  cannot  be  taken  in  execution,  and  for  this  reason,  because 
the  mortgage  gives  no  title  to  the  land  and  vests  no  real  estate  in 
the  mortgagee,  but  is  to  be  considered  as  a  mere  chose  in  action  or 
evidence  of  a  debt :  Rickert  and  others  v.  Madeira,  1  Rawle  328. 

Judgment  affirmed. 

Referred  to,  1  H.  102 ;  2  Smith  305  ;  4  Id.  202 ;  14  Id.  268. 
Followed,  2  W.  146;  3  Barr  234 ;  6  C.  384. 


Metzler  against  Kilgore. 

In  regard  to  the  entry  of  judgment,  and  their  priority  of  lien,  a  day  is  not 
susceptible  of  juridical  division.  In  the  appropriation,  therefore,  of  the  pro- 
ceeds of  land  sold  by  the  sheriff,  judgments  entered  upon  the  same  day,  when 
the  fund  is  insufficient  to  discharge  them  all,  are  to  be  paid  pro  raid;  although 
it  may  appear,  that  one  was  entered  at  an  hour  of  the  day  earlier  than  the 
others. 

APPEAL  from  the  decree  of  the  Court  of  Common  Pleas  of  Cum- 
berland county,  appropriating  the  proceeds  of  the  sale,  by  the 
sheriff,  of  the  real  estate  of  Jesse  Kilgore. 

Kilgore  gave  an  amicable  judgment  to  Thomas  Metzler,  one  to 
Henry  Leppert  and  one  to  Abraham  Higernell ;  all  of  which  were 
entered  on  record  on  the  same  day,  in  the  order  in  which  they  are 
here  mentioned.  As  to  Metzler  *s  judgment,  the  entry  on  the 
docket,  as  to  date,  was  "entered  14th  November  1828."  Lep- 
pert's  was  "entered  14th  November  1828,  at  5  o'clock  P.  M." 
Higernell's  was  "  entered  14th  November  1828,  at  9  o'clock  P.  M." 
The  court  below  was  of  opinion,  that  where  it  appeared  by  the 
record  that  a  judgment  was  entered  at  an  hour  of  the  day  earlier 
than  another,  it  was  entitled  to  priority  in  payment,  and  decreed 
accordingly. 
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F.  Watts  and  Penrose,  for  appellant. 
Oarothers,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — A  judgment  is  exclusively  a  matter  of  record, 
and,  as  such,  triable  only  by  itself;  insomuch  that  it  can  neither 
be  established,  falsified  nor  explained  by  inferior  evidence.  When 
the  legislature  abolished  the  fiction  of  date  by  relation,  no  change 
was  wrought  in  this  principle,  the  actual  date  directed  to  be  written 
in  the  margin  being  made  part  of  the  record  by  force  of  the  statute. 
Consistently  with  a  sound  construction,  then,  how  far  may  the 
legislature  be  supposed  to  have  gone  ?  The  letter  of  the  enacting 
clause  is  satisfied  by  a  specification  of  the  day,  and  there  is  no  intent 
apparent  in  it  to  dispense  with  the  common-law  principle  of  unity, 
in  respect  to  the  day,  as  a  point  of  time.  But  if  the  day  were  sus- 
ceptible of  juridical  division,  it  would  be  no  easy  task  to  determine, 
in  the  absence  of  legislative  provision,  how  the  fact  of  actual  pri- 
ority should  be  ascertained.  It  could  not  be  by  the  order  of  the 
docket,  which  every  one  knows  to  be  accidental ;  and  it  would  be 
a  violation  of  the  common  law  to  resort  to  parol  proof.  There 
seems  to  be  an  irresistible  tendency  in  this  species  of  evidence  to 
draw  to  it  the  exposition  of  written  contracts ;  but  it  has  not  yet 
seized  on  our  judicial  records,  and  it  is  our  business  to  guard  them 
against  it.  All  judgments,  whether  in  vacation  or  term-time,  are 
equally  acts  of  the  court,  and  our  jurisprudence  would  be  brought 
to  an  alarming  pass,  if  these  were  to  rest,  in  any  respect,  in  the 
memory  of  witnesses.  The  date  of  a  judgment  is  unquestion- 
ably a  part  of  it ;  and  it  would  not  only  violate  a  principle  of  the 
common  law,  but  be  attended  with  infinite  danger  to  fix  the  instant 
of  its  rendition  by  parol  proof,  a  recourse  to  which  can  be  justified 
only  by  an  overruling  necessity ;  such,  for  instance,  as  requires  that 
the  contents  of  a  lost  record  be  established  by  inferior  evidence. 
No  such  necessity  can  exist  in  a  contest  for  precedence  among 
creditors,  and  accordingly  it  seems  to  be  agreed,  though  the  point 
has  not  been  directly  decided  by  the  court  in  the  last  resort,  that 
where  there  is  no  minute  of  the  precise  time  of  the  entry,  there  can 
be  no  division  of  the  day  :  1  Penn.  Black.  418.  It  is  where  there 
is  in  fact  such  a  minute  that  a  doubt  is  entertained,  it  being  sup- 
posed that  a  fractional  difference  ought  to  be  recognised  wherever 
it  appears  by  the  record.  But  how  can  it  so  appear  ?  The  precise 
time  cannot  be  recorded  under  the  authority  of  the  statute,  which 
sanctions  nothing  that  it  does  not  enjoin  ;  for  if  it  were  the  business 
of  the  prothonotary  to  minute  it  in  a  particular  case,  or  by  request, 
it  would  be  his  business  to  do  so  in  every  case,  and  it  will  not  be 
pretended  that  he  would  be  answerable  for  having  omitted  it,  as  for 
the  neglect  of  an  ordinary  duty.  If,  then,  it  is  neither  enjoined  nor 
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sanctioned  by  the  statute,  its  legal  effect  can  be  no  greater  than 
that  of  any  other  voluntary  act,  which  happens  to  be  no  part  of  the 
record.  It  would  be  too  much,  perhaps,  to  say  that  nothing  is 
part  of  the  record  here,  which  would  not  be  so  in  England ;  but, 
on  the  other  hand,  it  is  not  to  be  conceded  that  everything  shall 
import  absolute  verity,  which  may  be  written  in  a  docket  by  a 
prothonotary's  clerk.  If  such  a  minute  were  to  have  the  attributes 
of  a  record,  parol  evidence  would  be  inadmissible  to  disprove  or 
explain  it,  and  if  it  were  conclusive,  the  power  to  make  it  would, 
with  the  best  dispositions  on  the  part  of  the  officer,  be  liable  to 
great  abuse.  The  respective  prothonotaries  might  have  no  com- 
mon standard  of  time,  and  in  the  case  of  a  measuring  cast,  the 
question  of  priority  between  judgments  in  different  courts  would 
depend  on  the  regularity  of  their  watches.  Even  as  regards 
judgments  in  the  same  courts,  it  would  be  dangerous  to  make  an 
officer  the  sole  and  exclusive  arbiter  of  the  date.  It  may  be 
alleged  that  the  same  danger  is  to  be  apprehended  in  regard  to  the 
memorandum  of  the  day.  But  there  is  comparatively  little  room 
for  management  or  mistake  where  the  race  is  not  a  close  one,  in 
respect  to  which  alone  fractional  differences  are  important ;  in 
fact,  where  the  entries  are  separated  by  an  interval  of  twenty-four 
hours,  there  is  no  race  at  all,  and  consequently  no  dispute  about 
periods  or  dates.  It  would  seem  pregnant  with  inconvenience, 
and  perhaps  danger  of  injustice,  so  to  construe  the  statute  as  to 
give  a  minute  of  the  precise  time,  the  effect  of  record  evidence ; 
and  short  of  that  it  is  not  easy  to  see  how  it  can  have  effect  at 
all.  As  a  voluntary  memorandum,  it  would  be  inadmissible  on 
any  principle  of  evidence,  further  than  to  refresh  the  memory  of 
him  that  made  it,  preparatory  to  evidence  by  him  of  the  fact,  for 
it  certainly  would  not  be  competent  evidence  unsustained  by  his 
oath ;  and  thus  the  matter  would  come  to  the  same  thing  as  if 
there  had  been  no  memorandum  at  all,  the  question  depending,  in 
the  end,  on  the  recollection  of  the  officer.  Thus  we  should  ex- 
pose the  rights  of  the  parties  to  the  danger  of  blunder  or  mal- 
practice, in  the  first  instance,  and  the  perils  of  parol  proof  in  the 
second.  An  argument  has  been  attempted  from  the  practice  of 
endorsing  the  hour  of  delivering  writs  of  fieri  facias  to  the  sheriff, 
though  the  statute  requires,  as  in  the  case  of  a  judgment,  no  more 
than  the  day  to  be  stated.1  Such  a  practice,  doubtless,  has  pre- 
vailed, and  so  uninterruptedly,  perhaps,  as  to  make  the  endorse- 
ment prima  facie  evidence  of  the  hour.  But  an  execution  is  not 
a  matter  of  record,  and  to  permit  the  memorandum  of  a  fact 
connected  with  it  to  acquire  the  consistence  of  evidence  from 

1  Otherwise  now  by  Act  16th  June  1836,  |40,  P.  L.  768.     But  see  Heale's 
Appeal,  8  Wright  438. 
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usage,  is  a  violation  of  no  fundamental  principle  of  the  com- 
mon law.  The  exact  time  of  delivery  may  be  ascertained,  like 
any  other  matter  in  pais,  by  proof,  according  to  the  ordinary 
rules  of  evidence ;  as  in  a  contest  about  the  relative  priority 
of  delivery  and  an  act  of  bankruptcy :  Selw.  N.  P.  173.  The 
analogy,  therefore,  does  not  hold.  Extreme  cases  have  been 
put  to  show  that  injustice  would  be  done  by  refusing  to  inquire 
into  the  fact  of  actual  priority,  inasmuch  as  a  lien,  perfect 
at  the  time  of  its  creation,  might  otherwise  be  impaired  by  the 
subsequent  acts  of  the  debtor ;  and  a  loan,  obtained  on  the  secu- 
rity of  a  judgment  acknowledged,  when  it  appeared  by  the  records 
that  the  property  was  not  encumbered,  is  put  not  merely  as 
a  possible,  but  a  probable,  instance.  We  are  apt  to  contem- 
plate rules  of  property,  with  which  we  have  long  been  familiar, 
as  essential  principles  of  abstract  justice ;  and  such  it  is  usual  to 
consider  the  lien  of  a  judgment,  without  reflecting  that  it  is  the 
creature  of  positive  enactment,  and  that  to  allow  the  creditor  who 
first  obtains  a  judgment,  a  monopoly  of  the  debtor's  land,  is  con- 
trary to  a  fundamental  principle  of  equity  which  abhors  inequality. 
The  argument  is  founded  on  assumption  of  the  very  matter  in 
controversy :  the  lender's  supposed  right  to  be  secure  from  the 
interference  of  subsequent  encumbrances,  in  consequence  of  know- 
ing that  no  one  had  preceded  him ;  for  if  it  be  established  that  frac- 
tional parts  of  the  day 'are  to  be  excluded  from  the  date,  the 
knowledge  of  the  law  which  every  one  is  bound  to  have,  instead 
of  inducing  a  false  estimate  of  his  position,  would  induce  him  to 
hold  the  money  loaned  till  the  day  had  gone  by.  If,  however,  a 
different  course  were  pursued,  he  could  not  complain  of  the  conse- 
quence as  a  violation  of  his  right,  which  is  just  what  the  law 
makes  it.  But  the  fractional  principle  will  be  nearly  imprac- 
ticable in  its  application,  and  a  little  more  agreeable  to  our  notions 
of  abstract  right  than  the  rule  now  to  be  established.  How  would 
it  be  applied  to  two  judgments,  the  date  of  the  one  being  a  day 
certain,  and  of  the  other  a  particular  hour  of  the  same  day  ? 
Jf  the  first  were  deemed  prior,  as  including  the  whole  day,  the 
party  would  be  rewarded  for  want  of  attention  to  precision,  or 
gain  an  advantage,  perhaps,  by  having  purposely  omitted  to  mark 
the  precise  time,  in  order  to  conceal  his  own  posteriority ;  and,  on 
the  other  hand,  if  the  second  were  for  these  reasons  deemed  prior, 
it  might  happen  that  the  first  would  be  postponed  for  a  want 
of  precision,  not  required  by  any  law,  and  in  regard  to  an  act 
done  at  a  time  when  the  party  may  have  had  no  reason  to  antici- 
pate a  dispute  or  the  importance  of  being  particular.  In  the 
case  of  equities  so  balanced,  it  seems  to  me  that  justice  would 
dictate  a  contribution.  Again  :  take  the  case  of  several  judg- 
ments, all  of  which  but  one  contain  .a  minute  of  the  hour,  and 
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a  more  complicated  difficulty  will  arise.  If,  as  was  decreed 
here,  the  judgment  which  contains  no  minute  of  the  hour,  is  to 
share  with  the  first,  in  the  order  of  specific  date,  and  afterwards, 
out  of  what  remains,  successively  in  the  same  way  with  all  the 
others,  it  will,  by  a  few  operations,  be  frittered  away  to  nothing, 
and  virtually  postponed;  the  other  judgments,  taking  the  whole, 
though  not  according  to  their  specific  dates,  by  which  the  last  might 
not  be  reached,  but  each  getting  at  least  something  out  of  the  share ( 
first  set  apart  for  the  one  without  specific  date.  If,  to  avoid  that 
result,  the  one  without  specific  date  is  to  take  a  proportion  of  the 
whole  fund  in  the  first  instance,  and  with  a  view  to  contribution  by 
all,  how  is  the  residue  to  be  applied  ?  If  to  the  remaining,  in  the 
order  of  their  specific  dates,  the  first  of  them  will  be  paid  in  full, 
and  with  obvious  injustice  to  the  one  which  had  just  before  received 
but  a  proportion,  and  which  will  in  turn,  however,  fare  better  than 
the  younger  ones  of  specific  date,  which  happen  to  receive  nothing 
at  all.  It  might  appear,  that  those  which  get  nothing,  ought  not  to  be 
represented  in  adjusting  the  proportions  of  those  that  get  something. 
But  they  must  necessarily  be  represented  in  relation  to  the  judg- 
ment without  specific  date,  else  they  are  postponed  to  it,  though 
standing  on  terms  of  equality  with  it ;  although,  if  it  were  out  of 
the  way,  they  might  be  reached.  If  to  escape  from  these  difficul- 
ties, all  the  judgments  of  specific  date  are  paid  in  proportion,  what 
becomes  of  the  principle  of  preference,  according  to  actual  priority  ? 
A  few  such  examples — and  many  more  might  be  given — are  suffi- 
cient to  show,  that  to  do  exact  justice,  on  the  principle  of  fractional 
priority,  is  impossible. 

In  contemplation  of  law,  then,  these  judgments  are  of  equal 
date ;  and  how  are  they  to  be  paid  ?  In  Adams  v.  Dyer,  8  Johns. 
268,  a  preference  was  given  to  a  creditor  whose  judgment  had  no 
priority,  but  whose  execution  was  actually  begun  before  any  other 
had  been  delivered ;  but  the  decision  is  unsupported  by  the  Attor- 
ney-General v.  Andrew,  Hardr.  23,  upon 'which  the  court  relied. 
That  was  a  contest  between  a  subject  and  the  crown,  which  claimed 
a  preference  by  virtue  of  the  royal  prerogative ;  and  the  point 
turned  on  the  stat.  33  Hen.  8,  which  of  course  could  not  affect  a 
question  of  preference  here.  It  may  well  be,  however,  that  a 
tenant  by  elegit,  shall  not  be  disturbed  by  a  title,  whose  origin  is 
no  earlier  than  that  of  his  own ;  but  where  satisfaction  is  to  be 
made  by  the  price  of  the  land,  instead  of  the  land  itself,  there  is  no 
impediment  in  the  way  of  exact  justice  by  distribution  among  the 
creditors  according  to  their  liens.  And,  however,  it  may  be  else- 
where, it  has  never  been  thought  material  in  Pennsylvania  to  inquire 
how,  or  on  whose  judgment,  the  money  has  been  made;  in  fact  it 
sometimes  happens,  that  the  seizing-creditor  gets  nothing.  It 
results,  of  necessity,  then,  that  creditors  whose  title  is  the  same,  are 
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to  have  their  satisfaction  in  common ;  and  that  such  has  been  the 
practice,  is  shown  by  Emerick  v.  Garwood,  1  P.  A.  Browne's  Rep. 
20,  and  Steele  v.  Taggart,  Id.,  in  note.  The  rights  of  purchasers, 
however,  may  depend  on  other  considerations ;  and  we,  therefore, 
intimate  no  opinion  in  relation  to  the  principle  discussed,  further 
than  as  regards  its  application  to  the  liens  of  creditors. 

Decree  reversed,  and  distribution  ordered  pro  rata. 

» 

Referred  to,  2  W.  303 ;  8  W.  &  S.  307  :  10  H.  363,  s.  c.  2  Gr.  131 :  11  H. 
300 ;  8  Wr.  439. 
Followed,  2  Smith  461. 


Bank  against  Irvine. 

A.  endorsed  B.'s  note  payable  in  sixty  days,  which  was  intended  should  be 
presented  to  a  bank  for  discount;  and  at  the  same  time  he  also  endorsed 
another  note  in  blank  and  without  date,  with  which  it  was  designed  the  first 
note  should  be  renewed  when  it  fell  due.  The  first  note  was  discounted  by 
the  bank,  and  when  it  became  due,  was  not  renewed,  and  was  not  protested. 

Twenty-two  months  afterwards,  the  blank  note  was  procured  from  the 
drawer  by  the  cashier  of  the  bank  who  dated  it  and  laid  it  before  the  directors 
to  be  discounted,  in  renewal  of  the  first  note  ;  it  was  discounted,  and  when  it 
became  due  was  protested  for  non-payment ;  of  which  regular  notice  was 
given  to  the  drawer.  Held,  that  if  the  cashier,  as  the  agent  of  the  bank,  pro- 
cured the  second  note  by  improper  means,  from  the  drawer,  and  contrary  to 
the  original  design  of  the  endorser,  when  he  put  it  into  the  possession  of  the 
drawer,  the  bank  could  not  recover  in  an  action  against  the  endorser. 

ERROR  to  the  Court  of  Common  Pleas  of  Cumberland  county. 

This  was  an  action  by  the  Lancaster  Bank  against  Matthew 
Irvine,  endorser  of  a  note  discounted  by  the  bank. 

On  the  24th  December  1821,  James  Duffy  drew  his  note  for  five 
hundred  dollars,  payable  to  the  order  of  Matthew  Irvine,  sixty  days 
after  date,  at  the  Lancaster  Bank ;  the  note  was  endorsed  by  Mat- 
thew Irvine.  At  the  same  time  he  endorsed  a  blank  note  in  order 
to  enable  the  drawer  to  renew  the  first  note,  when  it  would  become 
due,  and  delivered  it  to  the  drawer ;  the  first  note  was  discounted 
by  the  bank,  and  when  it  decame  due,  was  not  renewed,  and  was 
not  protested,  but  laid  over  until  the  24th  November  1823,  when 
the  cashier  of  the  bank  called  upon  Duffy,  the  drawer ;  and,  as  was 
alleged  and  proved,  procured  by  improper  means  from  him,  the 
blank  note  which  Irvine  had  endorsed,  dated  it  and  laid  it  before 
the  directors  of  the  bank,  to  be  discounted  in  renewal  of  the  first 
note;  it  was  also  for  five  hundred  dollars.  This  note  was  dis- 
counted ;  and  when  it  became  due,  was  protested  for  non-payment, 
of  which  notice  was  given  to  Irvine,  the  endorser.  It  did  not 
appear  by  evidence  that  the  interest  which  accrued  upon  the  first 
note,  from  the  time  it  became  due,  until  the  date  of  the  second  note. 
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had  been  paid  by  any  one.  This  action  was  brought  against  Irvine 
upon  his  endorsement  of  the  second  note.  Several  points  were  put 
to  the  court  by  the  defendant's  counsel  which  were  answered  to  the 
jury.  The  only  one  which  it  is  necessary  to  state  here,  is  this 
answer  to  the  first  point:  "If  the  note  in  question  was  procured  by 
improper  means,  by  the  cashier,  as  the  agent  of  the  bank,  from 
James  Duffy ;  and  contrary  to  the  original  design  of  the  endorser, 
when  he  put  it  into  the  possession  of  the  drawer,  it  would  be  a  bar 
to  the  plaintiff's  recovery."  The  jury  found  a  verdict  for  the  de- 
fendant, upon  which  judgment  was  rendered ;  to  reverse  which,  this 
writ  of  error  was  sued  out ;  and  the  opinion  of  the  court  as  above 
stated  was  assigned  for  error  and  was  argued  by 

Car  others,  for  plaintiff  in  error,  who  contended,  that  inasmuch 
as  the  endorser  had  put  his  endorsement  into  the  possession  of  the 
drawer  without  date,  and  which  might  be  used  at  any  time,  he  would 
be  liable  at  any  time  when  it  should  be  used.  That  no  fraud  of  a 
third  person,  in  procuring  the  note  from  the  drawer  would  change 
this  liability ;  and  quoad  hoc  the  cashier  was  a  third  person ; 
though  he  was  an  agent  of  the  bank,  it  was  for  other  specific  pur- 
poses. That  if  the  fraud  was  not  on  the  part  of  the  bank  the 
plaintiff  was  entitled  to  recover. 

F.  Watts  and  Penrose,  for  defendant  in  error,  were  stopped  by 
the  court. 

Judgment  affirmed. 
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Barter  against  The  Commonwealth. 

The  government  of  every  incorporated  town,  has  a  right  to  improve  the 
streets  for  public  purposes,  whether  as  highways  or  places  for  cisterns  or  wells. 

The  practice  for  the  inhabitants  to  sink  wells  in  the  street,  is  by  sufferance, 
and  in  subjection  to  the  corporate  franchise.  The  title  of  the  corporation  to 
the  soil  for  uses  that  conduce  to  the  public  enjoyment  and  convenience,  is 
paramount  and  exclusive;  and  no  private  occupancy  for  whatever  time,  and 
whether  adverse  or  by  permission,  can  vest  a  title  inconsistent  with  it. 

A  by-law  or  ordinance  of  a  city  corporation,  which  enacts  a  penalty  for  a 
misdemeanor,  with  imprisonment,  in  default  of  payment,  on  conviction  by 
the  mayor  or  an  alderman,  is  void. 

The  charter  of  the  city  of  Lancaster,  does  not  confer  upon  the  councils,  the 
right  to  vest  in  the  mayor  and  aldermen  jurisdiction  to  convict  summarily,  or 
to  entertain  an  action  of  debt  for  a  penalty.  If  the  charter  did  give  the 
right  to  confer  a  power  to  imprison  on  summary  conviction,  and  without 
appeal  to  a  jury,  it  would  be  so  far  unconstitutional  and  void. 

Jurisdiction  is  expressly  given  to  the  mayor's  court,  "  for  the  recovery  of 
fines,  forfeitures,  penalties,  debts  and  other  demands,  cognisable  in  the  city 
court,"  the  exercise  of  which,  stands  clear  of  all  objections  on  constitutional 
grounds. 

CERTIORARI  to  Nathaniel  Lightner,  Esquire,  Mayor  of  the 
city  of  Lancaster.  The  circumstances  of  the  case  were  as  fol- 
lows : 

Before  Lancaster  was  incorporated  as  a  city,  or  had  any  regu- 
lations respecting  wells  of  water  in  the  public  streets,  the  citizens 
were  in  the  habit  of  sinking  wells  in  the  streets,  so  near  the  side- 

Note. — ROGERS,  J.  was  sitting  at  a  nisi  prius  in  Philadelphia  and  took  no 
part  in  the  decisions  made  at  this  court. 
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walks  as  not  to  interfere  with  the  right  of  passage  in  the  streets. 
George  Kleiss  had  a  well  of  this  description,  sunk  by  those  under 
whom  he  claimed  his  property,  many  years  since.  This  well  was 
situated  in  Vine  street,  near  the  property  of  said  George  Kleiss, 
and  used  by  him  in  his  brewery.  Sometime  in  1827,  Dr.  Clark- 
son  Freeman  applied  to  the  Select  and  Common  Councils  to  have 
that  well  opened  as  a  public  well.  Dr.  Freeman  having  a  large 
tavern  house  on  the  opposite  side  of  the  street,  this  well  would  be 
of  great  service  to  him.  The  councils  passed  a  resolution  to  have 
that  well  opened,  and  a  pump  placed  therein,  provided  the  pump 
were  furnished  by  individual  expense.  The  pump  was  furnished, 
and  the  mayor  issued  an  order  to  the  street  commissioner  and  high 
constable  to  open  said  well  and  place  the  pump  therein.  When  the 
pump  was  put  in,  George  Kleiss  finding  himself  injured  by  it,  had 
it  carefully  removed  and  the  well  again  closed.  The  city  councils 
then,  on  the  17th  of  November  1827,  met  and  enacted  the  follow- 
ing ordinance : 

"An  Ordinance  respecting  pumps  in  the  City  of  Lancaster. 

"  Whereas,  it  is  of  importance  to  the  citizens  of  Lancaster  that 
every  stream  of  water  susceptible  of  improvement  in  the  said  city 
should  be  rendered  serviceable,  by  means  of  pumps  or  otherwise,  so 
as  to  be  useful  in  case  of  fire ;  to  furnish  water  to  cleanse  the 
streets,  and  thereby  purify  the  atmosphere,  and  render  the  same 
salubrious  and  healthy,  and  in  cases  where,  in  the  opinion  of  the 
councils,  it  is  necessary  to  authorize  the  putting  in  of  pumps  in  the 
public  streets,  it  is  highly  important  that  the  same  should  be  pro- 
tected from  injury  and  damage : 

"  Therefore,  be  it  ordained,  &c.,  that  in  all  cases  where  a  pump 
has  heretofore  been  put  in,  or  directed  to  be  put  in,  or  shall  here- 
after be  put  in  any  wells  of  water,  in  any  of  the  public  streets  of 
the  city  of  Lancaster,  by  an  ordinance,  resolution  or  other  direc- 
tion of  said  councils,  no  person  or  persons  shall,  at  any  time  here- 
after, remove,  cut  down  or  wilfully  break,  injure,  destroy  or  in  any 
way  damage  and  injure  the  same,  or  in  any  way  stop  or  prevent  the 
same  from  being  used,  without  the  consent  of  the  mayor  of  the  city ; 
and  each  an<J  every  person  so  offending  shall,  on  conviction  thereof 
before  the  mayor  or  any  of  the  aldermen  or  justices  of  the  peace  in 
the  city,  be  adjudged  guilty  of  a  misdemeanor,  and  to  forfeit  and 
pay  a  fine  of  one  hundred  dollars,  for  each  offence,  and  in  case 
such  offender  shall  neglect  or  refuse  to  satisfy  such  fine,  and  no 
goods  can  be  found,  whereof  to  levy  the  same  by  distress,  he  or  she 
shall  be  committed  to  the  jail  or  house  of  correction  in  this  city,  for 
the  space  of  thirty  days." 

After  enacting  this  ordinance,  the  mayor  gave  orders  to  the 
street  commissioner  and  high  constable,  to  open  the  said  well  again 
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and  place  a  pump  therein,  which  was  done  on  the  5th  of  December 
1827,  and  on  the  same  day  Martin  Barter  the  defendant,  as  the 
agent  of  George  Kleiss,  removed  and  took  out  the  said  pump,  and 
on  the  same  day  Dr.  Clarkson  Freeman,  made  the  following  com- 
plaint to  the  mayor. 

"  City  of  Lancaster,  88. 

"  The  information  of  Clarkson  Freeman,  of  the  city  of  Lancaster, 
Doctor,  made  and  exhibited  before  me,  Nathaniel  Lightner,  mayor 
of  the  said  city,  upon  the  solemn  oath  of  the  said  Clarkson  Free- 
man, the  fifth  day  of  December,  Anno  Domini,  one  thousand  eight 
hundred  and  twenty-seven,  who  saith,  that  on  the  fourth  day  of 
December  (the  present  month),  a  certain  Martin  Barter,  of  the 
said  city,  laborer,  did  wilfully  remove,  cut  down,  damage,  injure 
and  destroy  a  certain  pump,  which  the  same  day  had  been  placed 
in  a  well  of  water,  in  Vine  street  near  the  intersection  of  Queen 
street,  in  said  city,  in  pursuance  of  a  resolution  of  the  councils  of 
said  city,  and  did  thereby  stop  and  prevent  the  said  pump  from 
being  used,  contrary  to  the  provisions  of  an  ordinance  of  the  said 
city  of  Lancaster,  passed  by  the  Select  and  Common  Councils  of 
said  city,  on  the  17th  of  November  1827,  entitled  '  an  ordinance 
concerning  pumps  in  the  city  of  Lancaster.'" 

Whereupon  the  mayor  issued  his  precept,  and  the  said  Martin 
Barter  was  brought  before  him,  on  the  llth  day  of  December 
1827,  and  put  in  the  following  plea : 

"Lancaster  City,  ««. 

"  And  the  defendant  in  his  proper  person  comes,  &c.,  and  for 
plea  in  his  behalf,  states :  That  the  above  prosecution  ought  not 
further  to  be  sustained  against  him,  because,  he  says,  the  said 
Nathaniel  Lightner,  mayor  of  the  said  city  of  Lancaster,  has  no 
right,  power,  authority  or  jurisdiction  to  hear,  try  and  determine 
the  said  complaint,  and  inflict  the  penalty  imposed  by  the  said  or- 
dinance, because  by  the  llth  section  of  the  Act  of  Assembly, 
incorporating  the  city  of  Lancaster,  the  power  of  inflicting  penal- 
ties for  the  violation  of  any  of  the  ordinances  of  the  said  city,  is 
given  to  the  Mayor's  Court  of  said  city,  neither  the  constitution 
nor  the  legislature  of  this  Commonwealth,  have  in  any  case,  given 
the  mayor,  aldermen  or  justices  of  the  peace,  in  and  for  said  city, 
this  power  and  jurisdiction,  and  neither  the  mayor,  nor  any  alder- 
man or  justice  of  the  peace,  in  and  for  the  said  city,  have  any 
power,  authority  or  jurisdiction,  except  what  is  given  to  them  by 
the  constitution  and  laws  of  this  Commonwealth.  They  can  de- 
rive no  jurisdiction  from  an  inferior  source. 

"  The  defendant,  therefore,  prays  judgment  of  the  said  mayor, 
whether  he  will  further  sustain  their  complaint  and  prosecution 
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aforesaid,  and  that  the  said  defendant  may  be  discharged  therefrom 
without  delay." 

Which  plea  was  overruled  by  the  said  mayor,  who  thereupon 
convicted  the  said  Martin  Barter,  aud  made  the  following  record 
of  the  same : 

"  City  of  Lancaster ',  88. 

"Be  it  remembered,  that  on  the  fifth  day  of  December,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-seven, 
at  the  city  of  Lancaster,  Clarkson  Freeman,  of  the  said  city,  Doc- 
tor, appeared  before  me,  Nathaniel  Lightner,  Esquire,  mayor  of 
the  said  city,  and  upon  his  solemn  oath,  then  and  there  by  me 
administered,  gave  me,  the  said  mayor,  information,  that  Martin 
Barter  of  the  said  city,  laborer,  did,  on  the  fourth  day  of  the 
present  month,  December,  wilfully  remove,  cut  down,  damage  and 
destroy  a  certain  pump,  which  the  same  day  had  been  placed  in  a 
well  of  water  in  Vine  street,  near  the  intersection  of  Queen  street, 
in  said  city,  in  pursuance  of  a  resolution  of  the  councils  of  said 
city,  and  did  thereby  stop  and  prevent  the  said  pump  from  being 
used,  contrary  to  the  form  and  provisions  of  an  ordinance  of  the 
city  of  Lancaster,  passed  by  the  Select  and  Common  Councils  of 
said  city,  on  the  seventeenth  day  of  November,  one  thousand  eight 
hundred  arid  twenty-seven,  entitled  '  an  ordinance  concerning 
pumps  in  the  city  of  Lancaster;'  and  afterwards,  upon  the  eleventh 
day  of  December,  in  the  year  aforesaid,  the  said  Martin  Barter, 
who  was  previously  summoned,  in  pursuance  of  my  summons  for 
that  purpose,  to  appear  before  me,  the  said  mayor,  upon  the  said 
eleventh  day  of  December,  at  11  o'clock  in  the  forenoon  of  that  day, 
at  my  office  in  said  city,  to  answer  the  matter  of  complaint  con- 
tained in  the  said  information ;  the  said  Martin  Barter  appears  be- 
fore me  to  answer  and  make  defence  to  the  matter  contained  in  the 
said  information,  and  having  heard  the  same,  for  plea  saith,  that  I, 
the  said  Nathaniel  Lightner,  mayor,  have  no  right,  power,  author- 
ity  or  jurisdiction,  to  hear,  try  and  determine  the  said  complaint, 
and  inflict  the  penalty  imposed  by  the  said  ordinance ;  upon  which 
ground  of  defence  (after  hearing  the  argument  of  Ebenezer 
Wright,  Esquire,  counsel  for  the  said  Martin  Barter),  I,  the  said 
mayor,  do  determine  and  decide,  that  I  have  the  power  and  juris- 
diction to  hear,  try  and  determine  the  same.  And  then  the  said 
Martin  Barter,  for  further  plea,  says  he  is  not  guilty  of  the  said 
offence.  Whereupon,  I,  the  said  mayor,  do  proceed  to  examine 
into  the  truth  of  the  said  information,  in  presence  and  hearing 
of  the  said  Clarkson  Freeman  as  of  the  said  Martin  Barter, 
and  thereupon,  on  the  same  day  and  year  last  mentioned,  at  the 
city  aforesaid,  George  Stauffer,  high  constable,  and  George  Brun- 
gard,  street  commissioner,  of  said  city,  credible  witnesses  in  this 
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behalf,  come  before  me,  the  said  mayor,  and  are  by  me,  the  said 
mayor,  severally  sworn,  and  do  before  me,  the  said  mayor,  severally 
take  their  corporal  oaths,  upon  the  Holy  Gospel  of  God,  to  speak 
the  truth,  the  whole  truth  and  nothing  but  the  truth,  of  and  upon 
the  matters  contained  in  the  said  information  (I,  the  said  mayor, 
having  sufficient  and  competent  power  and  authority  to  administer 
such  oaths),  and  the  said  George  Stauffer,  and  the  said  George 
Brungard,  being  so  sworn,  on  their  said  oaths  respectively  say  and 
depose,  in  the  presence  and  hearing  of  the  said  Martin  Barter,  that 
they  did,  on  Wednesday  the  4th  day  of  December,  the  present 
month,  with  workmen  by  tb^em  employed  (one  of  them  being  the 
said  Martin  Barter),  in  compliance  with  a  resolution  of  the  select 
and  common  councils  of  said  city,  place  and  put  a  new  pump  in  a 
well  of  water  in  Vine  street,  near  the  intersection  of  Queen  street, 
in  said  city,  and  on  the  same  day,  in  about  a  half  hour  after  the 
pump  had  been  so  placed  in  the  said  well,  they  saw  the  same  Mar- 
tin Barter,  who  is  now  before  the  mayor,  employed  in  cutting  down 
the  same  pump,  and  saw  him  cut  down,  destroy  and  remove  the 
same,  and  two  other  credible  witnesses,  to  wit:  William  Jordan 
and  Robert  Porter,  are  also  produced  in  this  behalf,  who  are  now 
before  me  severally  sworn,  and  take  their  corporal  oaths  upon  the 
Holy  Gospel  of  God,  to  speak  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  of  and  upon  the  matters  contained  in  the 
said  information,  and  the  said  William  Jordan  and  Robert  Porter, 
being  so  sworn  on  their  oaths  respectively  say,  that,  on  the  4th  day 
of  December,  the  present  month,  after  the  said  new  pump  had  been 
placed  in  the  said  well,  they  saw  Martin  Barter,  with  an  axe,  cut 
down,  and  saw  him  destroy  and  remove  the  same  pump ;  and  the 
said  Martin  Barter  being  asked  by  me,  the  said  mayor,  if  he  has 
got  or  can  produce  any  evidence  to  contradict  the  proof  aforesaid, 
he,  the  said  Martin  Barter,  does  not  produce,  nor  does  he  say  he 
can  produce  any  evidence  to  contradict  the  same,  nor  does  he  show 
me  any  sufficient  cause  why  he  should  not  be  convicted  of  the 
premises  aforesaid.  WHEREFORE,  it  manifestly  appears  to  me, 
the  said  mayor,  that  the  said  Martin  Barter,  is  guilty  of  the 
premises  charged  upon  him,  in  and  by  the  said  information.  There- 
fore, it  is  considered  and  adjudged  by  me,  the  said  mayor,  that  the 
said  Martin  Barter,  according  to  the  form  of  the  said  ordinance  of 
the  city  of  Lancaster,  be  convicted,  and  he  is  accordingly  by  me 
convicted  of  the  offence  charged  upon  him  by  the  said  information, 
and  I  do  adjudge  that  the  said  Martin  Barter,  for  the  said  offence 
hath  forfeited  the  sum  of  one  hundred  dollars,  to  be  paid  and  dis- 
tributed as  follows :  one-third  part  thereof  to  the  said  Clarkson 
Freeman,  who  gave  the  information,  and  the  other  two-thirds  to  the 
treasurer  of  the  city  of  Lancaster,  for  the  use  of  the  mayor,  alder- 
men and  citizens  of  Lancaster,  agreeably  to  the  provisions  of 
3  P.  &  W.— 17 
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anotner  ordinance,  entitled,  'An  Act  concerning  fines  and  for- 
feitures.' 

"In  witness  whereof  I,  the  said  Nathaniel  Lightner,  mayor  of 
the  city  of  Lancaster,  to  this  record  of  conviction,  as  aforesaid, 
have  set  my  hand  and  seal,  the  eleventh  day  of  December,  in 
the  year  of  our  Lord,  one  thousand  eight  hundred  and  twenty- 
seven." 

The  plaintiff  in  error  assigned  the  following  errors : 

1.  George  Kleiss,  who  employed  Martin  Barter,  the  defendant, 
to  remove  the  pump  mentioned  in  the  conviction,  is  the  owner  of 
the  well  in  which  the  said  pump  was  placed,  by  order  of  the  city 
councils,  and  had  a  brewery  furnished  from  the  said  well.     And 
said  well  was  dug  at  the  expense  of  those  under  whom  he  claims, 
and  has  been  used  by  him  and  his  predecessors,  for  more  than 
twenty  years,  and  being  the  private,  individual  property  of  the  said 
George  Kleiss,  the  city  of  Lancaster  has  no  right  to  the  same,  nor 
had  the  councils  any  authority  to  direct  the  pump  to  be  placed  in 
said  well. 

2.  The  ordinance  of  the  17th  of  November  1827,  is  unconstitu- 
tional, illegal  and  void,  and  creates  an  arbitrary  power,  alike  hostile 
xnd  destructive  to  vested  rights  and  civil  liberty. 

3.  The  conviction  is  erroneous  and  illegal,  inasmuch  as  it  does 
not  follow  the  ordinance  which  gave  the  power  to  the  mayor  to 
convict. 

4.  The  conviction  is  illegal,  the  mayor  having  no  power  to  make 
it. 

The  cause  was  argued  by 

W.  Hopkins,  for  the  plaintiff  in  error,  who  referred  to  1  Burr. 
417 ;  Commonwealth  v.  McDonald,  16  S.  &  R.  396 ;  The  Act  to 
incorporate  the  city  of  Lancaster,  sect.  5,  24 ;  7  Penn.  Laws  95 ; 
The  Constitution  of  Pennsylvania,  art.  9,  sect.  6 :  Purd.  Dig.  25 ; 
14  Vin.  343 ;  Commonwealth  v.  Smith,  4  Binn.  117 ;  Common- 
wealth v.  Reigart,  14  S.  &  R.  216 ;  1  Burns's  Jus.  416,  417. 

Montgomery  and  Champneys,  for  the  defendant  in  error. — They 
cited  The  Commonwealth  v.  The  Judges,  3  Binn.  373 ;  Eason  v. 
Smith,  8.  S.  &  R.  343;  2  Cromp.  Pra.  273;  3  Black.  Com.  112; 
Watson  v.  Mercer,  17  S.  &  R.  343 ;  2  Ld.  Raym.  901,  912 ;  5 
Cowen  538;  7  Id.  349;  Commonwealth  v.  Duquet,  2  Yeates  493; 
2  Cowen  525;  the  Act  of  the  26th  of  August  1721,  1  P.  F.  Smith 
130  ;  the  Act  of  the  9th  of  April  1760,  1  Id.  227  ;  the  Act  of  the 
21st  of  February  1767,  1  Id.  268 ;  Jacob's  Law  Die.  326,  tit. 
Prohibition;  Province  Laws  19,  20;  1  Wood.  Lee.  495;  3  Burr. 
1858 ;  12  Mod.  686 ;  Purd.  Dig.  760 ;  The  Mayor  v.  Mason,  4 
Dall.  266 ;  Cro.  Cha.  178. 
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The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — That  the  government  of  every  incorporated 
town,  has  a  right  to  improve  the  streets  for  public  purposes, 
whether  as  highways  or  places  for  cisterns  or  wells,  is  a  proposition 
about  which  there  can  be  little  dispute.  It  is  difficult  to  imagine 
a  subject  to  which  the  incidental  rights  of  a  municipal  corporation, 
more  appropriately  extend;  and  these,  where  they  exist  at  all,  are 
necessarily  exclusive.  It  has  doubtless  been  a  practice,  for  the 
inhabitants  to  sink  wells  in  the  street,  at  their  particular  cost,  but 
being  beneficial  to  the  public,  as  well  as  the  individual,  and  there- 
fore, affording  no  occasion  to  contest  the  right,  these  have  been  by 
sufferance  and  in  subjection  to  the  corporate  franchise.  The  title 
of  the  corporation  to  the  soil,  for  uses  that  conduce  to  the  public 
enjoyment  and  convenience,  is  paramount  and  exclusive1  and  no 
private  occupancy  for  whatever  time,  and  whether  adverse  or  by 
permission,  can  vest  a  title  inconsistent  with  it.  The  case  of  the 
Commonwealth  v.  McDonald,  by  which  this  salutary  principle  has 
been  conclusively  established,  is  founded  in  the  purest  reason,  and 
fortified  by  the  strongest  authorities.  Without,  then,  attempting 
to  fix  the  limits  of  our  own  power,  in  respect  to  prerogative  writs, 
it  is  sufficient  to  say  that  the  suggestion  of  right  on  which  the  pro- 
hibition is  prayed  for  here,  is  altogether  groundless  in  fact,  so  that 
were  we  to  take  the  existence  of  the  power  •  for  granted,  we  should 
certainly  not  deem  the  present  case  a  proper  one  for  the  exercise 
of  it.  The  principal  question,  therefore,  is  that  which  regards  the 
competency  of  the  corporation  to  make  the  by-law  on  which  the 
defendant  has  been  convicted. 

In  this  by-law,  the  mischief  to  be  suppressed  is  declared  a  mis- 
demeanor to  which  a  penalty  is  annexed,  with  imprisonment  in 
default  of  payment,  on  conviction  by  the  mayor  or  an  alderman. 
No  power  to  commit  is  given  to  one  of  these  in  the  charter,  nor 
is  it  vested  in  the  corporation,  either  expressly  or  by  necessary 
implication,  without  which,  an  exercise  of  legislative  authority, 
such  as  was  assumed  in  the  enactment  of  the  ordinance,  may  not 
be  supported  on  the  principles  of  the  common  or  statute  law ;  and 
for  this  we  have  an  abundance  of  authority.  In  Clarke's  Case,  5 
Co.  64,  the  defendant  attempted  to  justify  an  imprisonment  of  the 
plaintiff,  under  a  by-law  of  the  town  of  St.  Albans,  by  which  it 
was  ordained,  that  any  one  who  should  refuse  to  pay  certain  assess- 
ments, might  be  imprisoned ;  and  the  plea  was  adjudged  ill.  It 
was  held  even  that  the  plaintiff's  assent  to  the  ordinance,  would 
not  have  altered  the  law,  though  it  was  conceded,  that  a  reason- 
able penalty  might  have  been  inflicted.  So  a  by-law  that  an 
offender  shall  forfeit  forty  shilings  and  be  imprisoned  in  default  of 
payment,  has  been  held  ill :  1  Roll.  Abr.  364 ;  and  in  the  first 
resolution,  in  the  King  v.  Clerk,  1  Salk.  349,  it  was  conceded, 

1  But  see  6  Wh.  45. 
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that  a  corporation  might  have  the  power  to  commit  by  custom,  but 
not  by  charter  or  by-law;  and  the  same  principle  was  resolved 
in  Wood  v.  The  Mayor  and  Commonalty  of  London,  Id.  370. 
So  too,  in  the  King  v.  The  Merchant  Tailors  of  London,  2  Lev. 
200.  The  foundation  of  the  principle  is  said,  in  Clarke's  Case, 
to  be  the  often  quoted  provision  in  Magna  Charta,  Nullus  liber 
homo  capiatur  vel  imprisonetur  nisi  per  legate  judicium  PARIUM 
SUOKUM,  vel  per  legem  terrae  ;  the  substance  of  which  is  secured 
to  us  in  the  Bill  of  Rights.  Now  if  the  charter  even  purported  to 
confer  a  power  to  imprison  en  summary  conviction  and  without 
appeal  to  a  jury,  it  would  be  so  far  unconstitutional  and  void. 
But  it  purports  to  give  no  such  power,  being  framed  on  the  model 
of  the  charter  of  Philadelphia,  under  which  it  is  remarkable, 
that  notwithstanding  the  natural  tendency  toward  excess  in  every 
depository  of  power,  but  one  ordinance  has  been  passed,  which 
could,  by  any  construction,  be  made  to  authorize  the  enforce- 
ment of  a '  penalty  by  summary  conviction.  Of  the  one  hundred 
and  sixty-one  contained  in  Mr.  Lowber's  edition  of  the  ordinances, 
the  one  passed  on  the  13th  July  1809,  to  punish  for  removing, 
injuring  or  defacing  stones  or  marks  placed  to  regulate  the  ascent 
or  descent  of  streets,  alone  imposes  a  penalty  to  be  recovered 
by  conviction,  before  the  mayor,  recorder  or  an  alderman :  Lowb. 
Ord.  228 ;  and  the  conviction  thus  spoken  .of  was  probably 
intended  to  signify  a  recovery  by  action,  the  word  having  been 
used  incontestably  in  that  sense,  in  an  ordinance  passed  the  14th 
June  1790,  id.  124-5.  This  temperate  and  guarded  use  of 
their  powers  is  highly  creditable  to  the  councils  of  that  city. 
Admitting  then,  as  seems  to  have  been  done  by  Lord  Mansfield, 
in  Hesketh  v.  Braddock,  3  Burr.  1858,  that  a  corporation  may 
provide  by  its  inherent  powers,  for  the  recovery  of  a  penalty 
from  its  own  ^members  by  action  of  debt  in  its  own  court,  the 
question  occurs,  what  is  the  individual  jurisdiction  of  these  alder- 
men, or  what,  in  subordination  to  the  constitution  is  the  legis- 
lative power  of  this  corporation,  by  the  provisions  of  its  charter  ? 
By  the  eighteenth  section,  the  mayor  and  aldermen  are  to  have 
the  jurisdiction  of  justices  of  the  peace,  and  subject  to  the  same 
right  of  appeal  to  the  Common  Pleas;  but  this,  which  is  the  only 
jurisdiction  that  is  given  to  them  individually,  is  insufficient  to 
authorize  them  to  convict  summarily,  or  even  to  entertain  an  action 
of  debt  for  a  penalty :  Zeigler  v.  Grain,  1  S.  &  R.  102.  If 
then,  the  legislature  did  not  think  fit  to  vest  such  a  jurisdiction, 
was  the  corporation  competent  to  vest  it  ?  It  is  proper  to  remark, 
that  as  justices  of  the  peace,  the  aldermen  are  not  officers  of  the 
corporation.  In  that  aspect  their  duties  and  jurisdiction  are,  in 
their  nature  and  extent,  the  duties  and  jurisdiction  of  the  justices 
in  the  adjoining  townships,  and  bear  exactly  the  same  relation  to 
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the  government  and  ordinances  of  the  city.  They  are  corporate 
officers,  only  in  their  character  of  aldermen,  properly  so  called,  or 
in  other  words,  judges  of  the  mayor's  court ;  and  how  the  corpora- 
tion can  confer  a  jurisdiction  on  a  justice  of  the  peace,  whose 
functions  are  independent  of  it,  or  even  on  its  own  officer,  which 
the  legislature  has  not  expressly  authorized  it  to  confer,  I  am 
unable  to  imagine.  Even  were  its  inherent  legislative  power 
extendable  to  its  officer,  it  could  not  be  extended  to  the  Common 
Pleas,  so  as  to  confer  appellate  jurisdiction  on  that  court,  without 
which  the  summary  proceeding  of  the  corporate  officer  would 
be  unconstitutional.  No  such  power  was  intended  to  be  exercised 
by  it.  By  the  fifth  section  of  the  charter,  the  councils  are  authorized 
to  make  such  by-laws,  not  being  repugnant  to  any  constitutional 
principle,  "as  shall  be  necessary  or  convenient  for  the  government 
and  welfare  of  the  said  city,  and  the  same  to  enforce,  put  in  use  and 
execution  by  constables  or  other  proper  officers."  This  evidently 
has  reference  to  executive  officers.  In  addition,  the  councils  are  to 
have  the  powers  that  belonged  to  the  government  of  the  place  when 
it  was  a  borough,  as  well  as  those  that  are  vested  in  the  select  and 
common  councils  of  Philadelphia,  none  of  which  relate  more 
specifically  to  the  delegation  of  judicial  authority,  than  those 
granted  generally  in  the  preceding  part  of  the  section.  How,  then, 
is  the  criminal  justice  of  the  corporation  to  be  administered?  By 
the  eleventh  section,  it  is  provided  that  the  mayor  and  aldermen, 
shall  not  only  hear  and  determine  crimes  and  misdemeanors  against 
the  laws  of  the  Commonwealth,  but  "also  inquire  of,  hear,  try  and 
determine  all  offences,  which  shall  be  committed  within  the  said 
city,  against  any  of  the  laws,  ordinances,  regulations  or  constitu- 
tions, that  shall  be  made,  ordained  and  established,  in  pursuance  of 
this  act,  and  punish  the  offender  or  offenders,  as  by  the  said  laws, 
ordinances,  regulations  or  constitutions,  shall  be  prescribed  or 
directed;"  and,  in  order  to  do  this,  they  are  authorized  to  hold  a 
court  of  record,  with  the  jurisdiction  of  a  Court  of  Quarter  Ques- 
sions,  to  inquire  of  offences  against  the  Commonwealth.  And  by 
the  twenty-fourth  section  it  is  directed,  that  "for  the  recovery  of 
fines,  forfeitures,  penalties,  debts  and  other  demands,  cognisable  in 
the  city  court,  the  ordinary  forms  of  law  SHALL  BE  PURSUED  in  the 
process,  judgment,  and  several  kinds  of  executions,  as  if  the  same 
were  cognisable  in  the  courts  of  the  county."  Here,  then,  is  a 
court  of  record,  to  which  proceeding  by  the  forms  of  the  common 
law,  jurisdiction  is  explicitly  given,  the  exercise  of  which  stands 
clear  of  all  objections  on  constitutional  ground ;  and  to  it  must  be 
referred  the  punishment  by  indictment  or  penal  action,  as  may  be 
prescribed  in  the  ordinance,  of  every  offence  by  which  a  fine,  for- 
feiture or  penalty  has  been  incurred  in  consequence  of  a  breach  of 
the  corporation  laws.  It  might  perhaps  be  convenient,  to  give  tho 
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aldermen  separately,  jurisdiction  of  penal  actions,  as  in  other  cases 
of  debt,  where  the  amount  is  the  same ;  but  that  can  be  done  only 
by  the  legislature.1  It  is,  however,  not  the  matter  in  hand,  and 
we  at  present  decide  no  more,  than  that  this  conviction  cannot  be 
sustained.  Conviction  quashed. 

1  See  Acts  15th  April  1835,  |  7,  P.  L.  292;  5th  April  1849,  g  7,  P.  L.  410. 
Referred  to,  9  W.  386;  4  H.  94;  11  Wr.  332;  3  N.  493,  s.  c.  4  W.  N.  C. 
390. 

Commented  on,  6  Wh.  45. 

Followed,  5  R.  123  ;  3  W.  364  ;  5  Wr.  273. 


Barge  against  Commonwealth. 

IN    ERROR. 

In  cases  of  misdemeanor  as  well  as  felony,  where  the  defendant's  special 
plea  in  bar,  has  been  determined  against  him  on  matters  of  law,  a  judgment 
of  respondeat  ouster,  is  the  proper  judgment  to  be  rendered. 

ERROR  to  the  Mayor's  Court  of  the  city  of  Lancaster. 

In  that  court  an  indictment  was  found  against  Jacob  Barge,  the 
plaintiff  in  error,  for  fornication  and  bastardy,  when  the  following 
proceedings  were  had : 

November  15th  1827. — Defendant,  by  his  counsel,  Reah  Frazer, 
pleads  "  autrefois  acquit"  and  "not  guilty."  Attorney- General 
replies,  that  there  is  no  record  of  an  acquittal  as  alleged  by  the 
defendant  from  the  charge  contained  in  this  indictment^  Issue  to 
the  court. 

November  16th  1827. — After  defendant's  counsel  procured  and 
read  a  record  of  the  Court  of  Quarter  Sessions  of  Lancaster 
county,  and  after  argument.  Judgment  for  the  Commonwealth  on 
the  issue. 

Mr.  Champneys,  deputy  attorney-general,  then  moved  the  court 
that  judgment  be  pronounced  against  the  defendant,  to  which 
defendant's  counsel  objected,  and  asked  for  a  trial  before  the  jury, 
on  the  plea  of  not  guilty.  After  argument,  the  court  overruled 
the  objection,  refused  a  trial  on  the  plea  of  not  guilty,  and  pro- 
nounced judgment  against  the  defendant  and  sentenced  him. 

The  plaintiff  in  error  assigned  these  errors : 

1.  The  court  erred  in  directing  the  issue  in  the  plea  of  "autre- 
fois acquit,"  and  the  replication  of  "no  such  record"  to  the  court, 
as  the  same  should  have  been  referred  to  the  jury. 

2.  There  is  error  in  the  court  passing  "judgment  for  the  Com- 
monwealth on  the  issue." 

3.  The  court  erred  in  refusing  the  defendant  a  trial,  on  the  plea 
of  not  guilty;  pronouncing  judgment  and  passing  sentence  against 
him  without  a  trial  before  the  jury,  and  a  conviction  by  the  same 
tribunal. 
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R.  Frazer,  for  plaintiff  in  error. 

The  plea  of  not  guilty  has  not  been  disposed  of,  it  is  yet«unde- 
termined.  It  was  rightly  put  in ;  with  the  plea  of  autrefois  acquit, 
as  double  pleading  is  allowed  as  well  in  criminal  as  civil  cases  in 
Pennsylvania.  The  judgment  is  therefore  erroneous  as  all  pleas 
must  be  disposed  of  before  judgment. 

The  court,  without  knowing  his  guilt,  sentenced  him  because  he 
had  pleaded  autrefois  acquit.  He  referred  to  the  Commonwealth 
v.  Demuth,  12  S.  &  R.  389. 

The  principle  upon  which  the  court  relied  is  authority  for  the 
judgment  found  in  1  Chit.  Grim.  Law  375,  451,  is  rested  on  the 
case  of  The  Queen  v.  Goddard,  2  Ld.  Raym.  922,  which  is  referred 
to.  In  that  case  it  is  a  mere  dictum,  and  not  the  point  before  the 
court:  2  Haw.,  b.  2,  ch.  31,  sect.  6  and  7 ;  3  Salk.  171 ;  2  Wils. 
R.  367.  Judgment  of  respondeat  ouster  should  have  been  given. 
The  plea  of  autrefois  acquit  is  like  a  plea  in  abatement,  if  it  be  of 
a  matter  of  fact,  and  it  is  found  against  the  defendant,  final  judg- 
ment is  given  as  a  punishment  for  his  falsehood,  but  when  the  plea 
is  of  a  matter  of  law,  as  the  defendant  cannot  be  presumed  to  be 
acquainted  with  matters  of  law,  he  ought  not  to  be  punished  by  a 
final  judgment,  because  he  has  been  mistaken  in  his  plea. 

Champneys,  for  the  defendant  in  error. 

The  constitution  of  our  courts,  and  the  policy  of  the  law  requires 
no  different  rule  from  that  established  by  the  common  law  of  Eng- 
land. The  rule  there  sustains  the  judgment  of  the  mayor's  court : 
1  Chit.  Crim.  Law  375,  451 ;  Haw.,  b.  2,  ch.  23,  sect.  128;  2  Ld. 
Raym.  922. 

v 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — No  adjudged  case  supports  the  dictum  of  Lord 
Holt  in  the  Queen  v.  Goddard,  that  a  defendant  can  plead  over  but 
in  treason  or  felony ;  nor  has  it  to  the  extent  been  adopted  by  any 
elementary  writer  but  Lord  Hale,  who,  of  course,  had  not  in  view 
a  distinction  presently  to  be  mentioned  which  has  sprung  up  since 
his  day.  Hawkins,  after  noticing  the  defendant's  privilege  in 
felony,  says  that  in  this  respect  an  appeal  or  indictment  differs 
from  an  appeal  of  mayhem,  and  from  all  other  civil  actions  except 
certain  writs  of  assize  ;  "for  it  seems  to  be  an  established  rule,"  he 
adds,  "  that  in  appeals  of  mayhem  and  all  other  civil  actions,  those 
above  named  only  excepted,  if  a  plea  in  abatement  triable  BY  THE 
COUNTRY  be  found  against  the  defendant,  he  shall  not  afterwards  be 
suffered  to  plead  over  any  new  matter,  but  final  judgment  shall  be 
given  against  him:"  B.  2,  ch.  23,  sect.  128.  He  is  certainly  for 
restricting  the  judgment  of  respondeat  ouster  to  cases  of  felony  if 
the  plea  in  abatement  or  bar  has  been  determined  against  the  de- 
fendant on  matter  of  fact ;  but  nothing  is  said  by  him  to  affect  the 
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right  of  the  defendant  to  a  like  judgment  in  cases  of  misdemeanor 
or  where  such  a  plea  has  been  determined  against  him  on  matter  of 
law.  Mr.  Starkie  thinks  a  defendant  ought  on  principle,  to  be 
concluded  even  in  felony  where  facts  necessary  to  constitute  guilt, 
have  been  admitted  by  him  on  demurrer :  Criminal  Pleading  848. 
Mr.  Chitty  adopts  the  principle  of  Lord  Holt,  but  in  referring  to 
The  Queen  v.  Goddard,  expresses  a  doubt  of  its  authority :  Criminal 
Law  461,  note.  Lord  Hale  in  his  Pleas  of  the  Crown  248,  255, 
256,  says  that  judgment  of  respondeat  ouster  is  in  favorem  vitce  ; 
whence  an  inference  that  it  is  an  indulgence,  and  peculiar  to  capital 
cases ;  yet  an  undoubted  practice  has  sprung  up  since  his  time,  by 
which,  in  cases  of  misdemeanor,  the  defendant  has  judgment  of 
respondeat  ouster  upon  an  adverse  determination  of  his  plea  in 
abatement  in  matter  of  law.  This  stops  short  of  the  rule  in  felony, 
by  which  no  plea,  whether  in  abatement  or  in  bar,  or  whether 
determinable  as  matter  of  law  or  matter  of  fact,  precludes  the 
defendant  from  the  benefit  of  the  same  judgment.  But  it  is  well 
settled  by  authorities  collected  in  Starkie's  Crim.  Plead.  436,  and 
Chitty's  Crim.  Law  451,  that  if  a  plea  in  abatement  be  determined 
against  the  defendant  on  demurrer,  the  judgment  is  that  he  answer 
over ;  and  why  not  if  a  special  plea  in  bar  be  thus  determined, 
provided  it  contain  no  confession  of  facts  that  constitute  guilt  ? 
The  difference  which  there  is  between  the  effect  of  a  verdict  and  of 
a  demurrer,  in  the  determination  of  a  plea  in  abatement,  arises 
from  the  presumption  the  law  makes  that  every  plea  which  is  found 
to  be  false  in  fact,  was  known  to  be  so  by  him  who  pleaded  it,  and 
he  is  concluded  for  having  pleaded  false;  but  he  is  not  presumed 
to  have  known  the  matter  of  law  which  he  left  to  the  court,  and  is 
consequently  not  to  be  concluded  .  by  the  determination  of  it : 
Chitty  Crim.  Law  451.  Now  it  is  difficult  to  see  why  the  same 
just  and  salutary  discrimination  shall  not  be  made  in  respect  to  the 
determination  of  a  special  plea  in  bar.  Whether  the  defendant  has 
already  had  a  verdict  of  acquittal,  is  a  fact  of  which  he  is  com- 
petent to  judge;  but  whether  it  were  on  a  sufficient  indictment,  is  a 
matter  which  he  leaves  to  the  court,  and  is  presumed  for  that  reason 
not  to  know,  so  that  consistently  with  the  principle  indicated  by 
Mr.  Chitty,  he  may,  at  the  same  time,  reserve  the  benefit  of  his 
plea  of  not  guilty.  But  it  seems  that  in  The  King  v.  Gibson,  8 
East  112,  Lord  Ellenborough  has  said  that  if  persons  indicted  ot 
misdemeanors  had  been  considered  entitled  to  the  privilege  of 
PLEADING  DOUBLE  as  in  felony,  there  would  have  been  many 
instances  of  it  in  the  books.  The  argument,  then,  is  found  at  last 
to  rest  on  a  technical  rule  of  pleading  which,  having  been  abolished 
in  civil  cases  in  order  to  allow  a  defendant  as  many  pleas  as  justice 
may  require,  where  property  to  the  value  of  a  shilling  is  involved, 
is,  nevertheless  we  are  told,  to  be  sternly  enforced  where  the 
defendant's  character,  liberty,  and  perhaps  the  peace  of  his  family, 
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are  jeoparded.  No  case  can  be  produced  where  the  point  was  so 
ruled ;  for  The  King  v.  Gibson  was  itself  the  case  of  a  plea  in  an 
abatement,  and  if  it  were  not,  the  case  is  not  authority  here,  nor 
to  be  cited  as  such.  The  same  justice,  not  to  say  humanity,  which 
originally  dictated  a  judgment  of  respondeat  ouster  in  felony, 
dictates  the  same  judgment  in  cases  of  misdemeanor  where  the 
defendant's  special  plea  in  bar  has  been  determined  against  him  on 
matter  of  law,  and  the  case  ought,  therefore,  to  have  been  put  to 
the  jury  on  the  plea  of  not  guilty. 

Judgment  reversed. 

Followed,  8  W.  &  S.  83. 


Stultzfoos's  Appeal. 

Appeal  of  Still tzfoos  and  others  in  the  matter  of 
the  distribution  of  the  money  arising  from  the 
estate  of  J.  Hamilton,  deceased. 

A  decree  of  the  Court  of  Common  Pleas,  which  does  not  distribute  the 
whole  fund  raised  upon  the  sheriffs  or  coroner's  sale  of  real  estate,  is  not 
final ;  and  in  case  a  creditor  is  not  satisfied  with  a  partial  appropriation  of 
the  fund,  he  must  wait  until  a  decree  is  made  distributing  the  entire  fund, 
when  he  may  appeal,  and  have  redress  for  any  error  committed  in  such  par- 
tial appropriation. 

A  specialty  creditor  who  is  entitled  to  be  paid  out  of  the  proceeds  of  real 
estate  of  his  deceased  debtor,  sold  by  the  sheriff  and  brought  into  court,  is 
entitled  to  'be  paid  interest  to  the  time  the  fund  is  raised,  and  not  up  to  the 
time  of  the  decree. 

In  such  distribution  a  specialty  creditor,  whose  claim  is  for  unliquidated 
damages  on  articles  of  agreement,  for  a  breach,  before  the  distribution,  is 
entitled  to  be  paid,  although  the  covenants  were  not  broken  at  the  death  of 
the  decedent,  in  such  case  a  verdict  and  judgment  may  be  necessary  to 
ascertain  the  sum ;  but  where  the  agreement  or  bond  is  to  pay  a  certain  sum 
on  a  particular  event,  and  that  event  has  happened,  it  is  as  much  a  matter  of 
calculation,  as  if  to  be  paid  at  a  certain  time,  and  that  time  has  arrived. 

Under  certain  circumstances  the  Supreme  Court  will  suspend  their  decree, 
upon  appeal  from  a  decree  of  the  Common  Pleas  for  the  distribution  of  the 
proceeds  of  real  estate,  sold  by  the  sheriff  or  coroner,  for  further  proof. 

THIS  was  an  appeal  from  the  decree  of  the  Court  of  Common 
Pleas  of  Lancaster  county,  distributing  the  money  raised  by  the 
sale  of  the  real  estate  of  James  Hamilton,  deceased,  which  sale  was 
made  by  the  sheriff  on  execution  after  the  death  of  Hamilton.  The 
appeal  was  taken  by  John  Stultzfoos,  Peter  Eckert  and  Abraham 
Royer.  They  claimed  to  be  paid,  as  specialty  creditors,  upon  a 
covenant  of  title,  the  amount  of  damages  which  they  had  incurred 
by  an  eviction.  Hamilton,  the  intestate,  having  previously  taken 
in  right  of  his  wife,  the  real  estate  of  his  father-in-law,  one  Carri- 
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gan,  who  died  intestate  in  1791,  articled  to  convey,  clear  of  all 
encumbrances,  to  Peter  Eckert,  Abraham  Royer  and  Christian 
Royer,  and  executed  separate  deeds  to  them  for  the  land,  which  he 
had  taken  at  the  appraisement. 

In  1796,  he  received  one  hundred  pounds  of  the  purchase-money, 
and  gave  to  the  purchasers  a  bond  of  indemnity  against  all  claims 
and  demands  of  all  persons  against  said  land.  In  1800,  Hamilton 
received,  as  guardian  of  his  daughter,  Catharine,  three  hundred 
pounds,  and  executed  a  release  for  it,  covenanting  against  her,  or 
any  claiming  under  her,  any  part  of  the  land  so  sold.  Catharine 
intermarried  with  George  Jenkins,  and  in  1818  brought  an  eject- 
ment against  the  purchasers,  and  in  1825  this  ejectment  was  finally 
decided  in  their  favor,  and  the  plaintiff  recovered  forty-one  acres 
and  two  quarters,  the  value  of  which,  costs  on  eviction,  counsel  fee, 
&c.,  amounting  to  sixteen  hundred  and  ninety-eight  dollars  and 
forty-five  cents,  exclusive  of  mesne  profits ;  which  were  agreed  to 
be  three  hundred  dollars.  The  appellants  claimed  these  sums  on 
the  said  covenants  of  Hamilton,  who  died  before  they  were  broken, 
or  any  damages  had  been  incurred  upon  them.  In  1827,  the 
appellants  had  petitioned  the  Common  Pleas  to  make  distribution 
of  the  fund,  and  claimed  as  specialty  creditors  of  Hamilton.  The 
court  then  directed  the  payment  of  certain  judgments  rendered 
against  Hamilton,  and  rejected  the  application  of  the  appellants,  but 
did  not  distribute  the  whole  fund.  The  appellants  then  appealed 
to  the  Supreme  Court,  and  the  Supreme  Court  quashed  the  appeal, 
because  no  final  decree  had  been  made,  and  remanded  the  record 
directing  the  court  below  to  proceed  to  a  final  distribution,  and  de- 
cree. On  the  22d  of  January  1830,  the  appellants  again  moved 
the  court  of  Common  Pleas  to  make  a  final  decree,  which  that  court 
did,  by  rejecting  the  claim  of  the  appellants,  and  distributing  the 
balance  of  the  fund  to  other  specialty  creditors,  and  to  simple  con- 
tract creditors,  computing  interest  on  the  debts  by  specialty  up  to 
the  time  of  the  decree,  and  on  the  simple  contract  debts  to  the  24th 
of  June  1825,  when  the  fund  was  raised  upon  the  sale  of  the  real 
estate  of  Hamilton.  An  affidavit  was  filed  at  the  time  of  the  de- 
cree, that  a  judgment  of  one  Gray  son,  assignee  of  Whitaker,  executor 
of  Wray,  against  the  intestate  was  satisfied  by  the  payment  of  a 
judgment  against  one  George  Jenkins,  in  favor  of  the  same  plain- 
tiff, to  the  same  term ;  which  George  Jenkins,  it  was  testified  by 
the  same  affidavit,  was  the  principal  debtor  in  the  bond  on  which 
both  of  the  said  judgments  were  entered,  and  that  Hamilton  was 
but  a  surety.  Accompanying  this  affidavit,  William  Jenkins,  the 
assignee  of  George,  filed  a  paper  disclaiming  the  payment  of  this 
judgment  against  Hamilton  as  unjust  and  illegal.  Upon  this 
evidence  the  appellants  and  others,  creditors  of  Hamilton,  moved 
the  court  to  exclude  this  judgment  from  the  distribution,  "  and 
that  the  money  drawn  from  the  prothonotary  illegally  and  inad- 
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vertently  thereon,"  "be  refunded  for  distribution."  The  court 
had,  in  1827,  decreed  this  judgment  among  others  to  be  paid,  and 
in  their  decree  now,  recited  the  decree  then,  and  distributed  the 
balance,  which  remained  and  did  not  exclude  the  judgment  of 
Gray  son. 

The  following  errors  were  assigned 

1.  That  the  appellants  were  entitled,  under  the  14th  section  of 
the  Act  of  Assembly,  regulating  intestate  estates,  passed  the  10th 
of  April  1794,  to  be  paid  out  of  the  money  paid  into  court  the 
damages,  and  all  the  costs,  incurred  by  them  by  the  failure  of  Ham- 
ilton's title  to  them  and  their  eviction,  with  reasonable  counsel 
fees. 

2.  That  if  any  incertitude  arose  in  the  mind  of  the  court,  with 
respect  to  the  liquidation  of  the  claims  of  the  appellants  which 
they  thought  ought  to  have  been  passed  upon  by  a  jury,  it  was 
the  right  and  duty  of  the  court  to  have  directed  an.  issue  to  try 
and  ascertain  them,  and  not  to  allow^a  right  to  perish  for  want  of 
a  remedy. 

3.  The  court  erred  in  not  directing  the  money,  ordered  by  the 
court  to  be  paid  in  the  suit  of  John  Grayson,  assignee  of  John 
Whitaker,  executor  of  Stephen  Wray,  deceased,  v.  John  Hamilton's 
executors,  to  be  refunded,  as  it  had  been  paid  before  said  order 
was  made,  by  the  real  debtor,  Hamilton  being  surety  merely,  and 
was  refused  to  be  received  by  the  plaintiff 

Hopkins,  for  the  appellants. 
Porter,  contra. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — J.  Hamilton  died  indebted  to  sundry  persons  or 
judgments  in  his  lifetime,  to  the  appellants  on  specialties,  but  on 
which  nothing  was  due  at  Hamilton's  death,  but  on  which  moneys 
were  due  before  the  money  brought  into  court,  and  are  still  due ; 
and  also  on  sundry  simple  contracts  on  which  suits  had  been  brought 
and  judgments  obtained  at  the  time  of  the  decree. 

On  the  30th  of  June  1827,  the  Common  Pleas  made  a  partial 
distribution  of  the  money  in  court,  directing  certain  judgments  to 
be  paid.  They  also  decided  that  they  would  not  notice  the  claim 
of  the  appellants,  because  nothing  was  due  on  it  at  the  death  of 
James  Hamilton,  but  they  did  not  distribute  the  whole  fund.  The 
appellant's  appeal.  See  13  S.  &  R.  299.  The  appeal  was  dis- 
missed, because  that  court  had  made  no  final  decree,  and  this  court 
would  not  hear  a  discussion  and  give  a  decision  on  every  inter- 
locutory decree  in  such  case. 

When  the  cause  went  back,  the  court,  after  stating  that  they 
had  before  directed  payment  to  certain  judgment-creditors,  pro- 
ceed to  say  we  could  not  then,  nor  can  we  now,  recognise  the  claim 
of  Stultzfoos,  P.  Eckert  and  C.  Royer,  and  then  proceed  to  direct 
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payment  to  Catharine  Henderson  and  Nathaniel  Watson's  executor 
with  interest,  until  the  31st  of  January  1831,  and  state  that  "  this 
is  done  in  consequence  of  the  decision  in  Shultz's  Appeal,  11  S. 
&  R.  182,  which  decides  that  where  the  estate  of  a  deceased  person 
is  not  sufficient  to  pay  specialties,  and  simple  contract  creditors,  the 
creditors,  by  specialty  shall  have  interest  up  to  the  payment  of 
their  respective  debts,"  and  then  proceeded  to  distribute  the  remain- 
ing money,  pro  rata,  among  the  creditors,  by  simple  contract  who 
had  obtained  judgments.  The  appellants  have  brought  this  matter 
again  before  this  court. 

The  case  in  11  S.  &  R.  182,  is  inapplicable  to  this  case.  There 
the  money  was  not  raised  on  an  execution,  nor  raised  at  all  so  far 
as  we  know,  but  the  administrator  having  ascertained  that  there 
would  not  be  sufficient  assets  to  pay  all  the  debts,  had  applied  to 
court  to  appoint  auditors. 

But  in  this  case  the  money  was  raised  by  a  sale  of  lands  of 
Hamilton,  and  brought  into  court  for  distribution.  So  far  as  that 
money  would  go  in  the  discharge  of  the  debts,  they  were  paid  by 
the  levy  of  that  money ;  and  interest  ceased  on  the  24th  of  June 
1825.  That  part  of  the  decree  allowing  to  Catharine  Henderson 
and  Watson's  executors,  interest  after  the  24th  of  June  1825,  is 
reversed. 

It  has  been  contended  that  because  the  judge  decided  against 
the  appellants  several  years  ago,  and  the  appeal  then  taken,  was 
dismissed,  that  there  is  no  redress  now.  It  is  often  right  where 
there  is  money  enough  to  pay  one  class  of  creditors,  those  by  judg- 
ments, for  example,  to  pay  them,  and  not  detain  the  money  while 
other  creditors  who  must  come  after  them,  are  disputing ;  but  if 
one  creditor  by  judgment  thinks  himself  then  aggrieved,  he  cannot 
appeal  to  the  final  decree,  and  must  be  heard  in  this  court  then, 
although  the  court  rejected  his  claim  a  year  before  the  final  decree. 
The  reason  first  given  by  the  court,  to  wit :  that  no  money  was 
due  on  the  specialty,  when  Hamilton  died,  has  not  been  even 
attempted  to  be  supported  here,  and  could  not  be :  Frazer  &  Dun- 
woody's  Administrators,  1  Binn.  254. 

It  was  also  said  that  the  appellants  had  not  brought  suit  on 
their  agreements  and  bond,  nor  is  this  necessary.  The  order  of 
payment  is  fixed  at  the  death  of  the  debtor.1  A  bond  creditor  took 
the  money  from  one  who  had  obtained  judgments  on  a  simple  con- 
tract and  levied  and  sold  the  land :  Bank  v.  Stambaugh's  Adminis- 
trators, 3  S.  &  R.  299 ;  Reed  v.  The  Commonwealth,  11  Id. 
441.  Where  the  claim  is  for  unliquidated  damages  on  articles 
of  agreement  a  verdict  and  judgment  may  be  necessary  to  ascer- 
tain the  sums,  but  where  the  agreement,  or  bond  is  to  pay  a  certain 
sum  on  a  particular  event,  and  that  event  has  happened,  it  is  as 
much  a  matter  of  calculation,  as  if  to  be  paid  at  a  certain  time,  and 

1  For  the  present  order  of  payment  of  a  decedent's  debts,  see  Act  24th 
February  1834,  g  21,  P.  L.  76. 
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that  time  has  arrived.  The  facts  proved  are,  that  the  appellant 
having  doubts  about  the  title  of  Catherine,  one  of  the  daughters, 
took  on  the  31st  May  1796,  a  bond  of  indemnity  for  400/L  then 
paid,  and  afterwards  on  20th  May  1800,  Catherine  and  her  father, 
representing  her  as  of  age,  executed  a  release.  She  afterwards 
proved  that  she  was  at  that  time  above  eighteen,  but  under  twenty- 
one,  and  recovered  her  share.  At  that  time,  her  father  received 
three  hundred  pounds.  The  measure  of  damages  on  eviction  is 
the  purchase-money,  and  interest  from  eviction,  when  there  is  no 
fraud.  Probably  Hamilton  thought,  as  well  as  the  appellants,  a 
woman  is  of  age  at  eighteen,  an  opinion  too  common,  and  origi- 
nating from  our  Act  of  Assembly  directing  female  children  to  be 
bound  as  apprentices  till  that  age. 

The  appellants  then  are  entitled  to  400?.,    .         .         .  $1066.66 
And  interest  from  16th  May  1825,  the  time  judgment 
in  ejectment  was  confirmed,  till  24th   June  1825, 

when  the  money  was  raised,             .         .         .         .  6.89 

The  costs  on  the  ejectment,  .....  127.48 
Counsel  fees  for  two  trials  in  Common  Pleas  and 

Supreme  Court,     . 200.00 

Costs  in  Supreme  Court,    ......  40.97 

Mesne  profiits  agreed  to  be, 300.00 

$1742.00 

The  court  direct  that  proof  be  received  as  to  whether  the  judg- 
ment of  Grayson,  assignee  of  Whitaker,  executor  of  Ray,  was  on  a 
bond  in  which  George  Jenkins  was  the  principal  and  J.  Hamilton 
the  surety,  or  whether  Hamilton  was  the  principal  debtor.  The 
paper  filed  on  the  affidavit  of  William  Jenkins  being  in  the  hand- 
writing of  the  counsel  in  the  cause,  although  not  good  as  an 
affidavit,  yet  considered  as  a  paper  signed  and  filed  by  William 
Jenkins,  one  of  the  assignees  of  G.  Jenkins,  and  which  disclaims 
all  right  to  the  money,  is  enough  to  put  us  on  further  inquiry.  It 
was  said  the  administrators  of  G.  Jenkins,  were  entitled  to  this 
money,  but  this  is  not  so,  unless  the  assignees  of  G.  Jenkins  have 
paid  all  the  debts  he  owed  at  the  time  of  the  assignment  in  trust 
for  his  creditors.  Notice  for  taking  depositions  must  be  served  on 
the  assignees  of  G.  Jenkins,  and  also  on  his  administrators. 

And  this  sum  on  Grayson's  judgment  to  be  retained  until  the 
hearing  of  that  matter. 

That  the  appellants  receive  the  amount  above  stated,  of  seven- 
teen hundred  and  forty-two  dollars,  and  that  the  remaining  sum 
except  the  amount  of  Grayson's  judgment,  be  distributed  according 
to  the  decree  of  the  court,  except  the  interest  of  the  judgment  of 
Catherine  Henderson,  and  Watson's  executors,  is  not  to  be  calcu- 
lated after  the  25th  of  June  1825. 
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Backman  against  Reigart  et  al.,  assignee  of 
Hamilton. 


Where  a  submission  to  arbitration  was  in  an  amicable  action  in  case,  of 
"  all  matters  in  variance  in  the  above  suit,"  an  award  for  "  $217  as  a  compen- 
sation for  having  built  upon  the  ground"  of  plaintiff,  "and  that  the  alley 
between  the  late  dwelling  of  plaintiff  "  and  the  house  of"  defendant,  "  as  also 
the  pump  and  well  of  water,"  &c.,  "  be  enjoyed  in  common  between"  plain 
tiff  and  defendant,  and  that  the  defendant  "  pay  $179,  amount  of  former  costs 
as  per  bill,  together  with  the  costs  of  the  present  suit,"  is  a  bad  award. 

The  action  entered,  was  by  the  agreement  entitled  in  case;  and  an  intent 
is,  therefore,  manifest  to  submit  nothing  that  might  not  be  adjudicated  under 
a  declaration  in  that  form. 

Where  such  submission  was  endorsed  "under  the  arbitration  law  of  1810," 
it  is  an  express  declaration,  that  the  proceedings  are  under  that  act,  which  in 
terms  restrains  the  submission  to  "  matters  in  variance  in  such  suit  or  action 
be  ween  the  parties"  and  such  award  under  such  submission  is  void. 

In  case  of  discrepancy  between  the  submission  to  arbitration,  and  the  entry 
made  of  it  by  the  prothonotary,  the  former  must  prevail. 

WRIT  of  error  to  the  Common  Pleas  of  Lancaster  county. 

Error  was  brought  by  the  plaintiff  in  error,  who  was  defendant 
below,  to  reverse  a  judgment  entered  on  a  report  of  arbitrators 
against  him. 

The  submission  was  in  the  following  words: 

"Amicable  action  on  the  case.  We  do  agree  to  submit  all 
matters  in  variance,  in  the  above  suit,  to  Casper  Shaffner,  Jr., 
Jacob  Sherer  and  John  Whiteside,  or  any  other  two  of  them,  who 
are  to  audit  the  same,  and  make  report  to  the  next  Court  of 
Common  Pleas,  for  the  county  of  Lancaster.  Ex  parte  rule  on  one 
day's  notice." 

This  agreement  was  endorsed  "under  the  arbitration  law  of 
1810." 

The  following  entry  was  made  on  the  docket : 

"Amicable  action  on  the  case.  And  now,  January  2d  1821,  by 
agreement  of  the  parties,  in  writing  filed,  all  matters  in  variance 
in  this  'suit  between  the  parties,  are  submitted  to  Casper  Shaffner, 
Jr.,  Jacob  Sherer,  and  John  Whiteside,  Esquire,  or  any  two  of 
them,  who  are  to  audit  the  same,  and  make  report  to  the  next 
Court  of  Common  Pleas,  for  the  county  of  Lancaster,  and  are  to 
meet  at  the  house  of  John  Bachman  in  Lancaster,  on  Wednesday 
the  3d  of  January  instant,  at  3  o'clock  p.  M." 
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The  arbitrators  made  the  following  report,  on  which  judgment 
was  entered : 

"  We,  the  subscribers,  having  met  and  heard  the  parties,  and 
the  proofs  of  them  adduced,  do  award,  in  favor  of  the  plaintiffs, 
and  find  for  them  the  sum  of  two  hundred  and  seventeen  dollars, 
as  a  compensation  for  having  built  upon  the  ground  of  William 
Hamilton,  and  that  the  alley  between  the  late  dwelling  of  William 
Hamilton  in  West  King  street,  and  the  house  of  John  Backman, 
as  also  the  pump  and  well  of  water  in  the  back  yard,  on  the  line 
between  said  lots  of  Hamilton  and  Backman,  be  enjoyed  in  com- 
mon, between  them  and  their  heirs  and  assigns,  and  that  the 
defendant  pay  one  hundred  and  seventy-nine  dollars  and  fifty-eight 
cents,  the  amount  of  former  costs,  as  per  bill,  together  with  the 
costs  of  the  present  suit." 

Several  errors  were  assigned,  the  following  only  arc  material 
to  be  stated : 

"  1.  The  referees  have  awarded  beyond  the  submission  of  the 
parties,  and  have  found  damages  for  an  alleged  encroachment, 
committed  on  the  lands  of  William  Hamilton,  over  which  they  had 
no  control,  and  have  attempted  to  transfer  to  defendants  certain 
rights,  over  the  real  property  of  the  plaintiff  not  submitted  to 
them,  and  have  also  found  costs  not  incurred  in  this  nor  in  any 
other  suit  between  the  same  partfes. 

"  The  whole  proceedings  having  been  under  the  Act  of  21st 
March  A.  D.  1806,  the  agreement  to  refer  should  have  been 
proved,  by  the  subscribing  witness,  before  it  was  filed  by  the 
prothonotary. 

"  3.  There  was  no  notice  served  on  the  plaintiff  in  error,  of  the 
award,  according  to  the  provisions  of  the  Act  of  the  25th  of 
March  A.  D.  1806." 

Champneys,  for  the  plaintiff  in  error. — The  form  of  action  is 
case,  and  under  that  form  of  action  no  award  could  be  made  trans- 
ferring a  right  to  the  realty.  In  an  action  on  the  case,  nothing 
can  be"  submitted,  except  what  could  be  recovered  in  that  action. 
If  the  award  exceed  the  submission,  it  is  plain  that  it  is  void :  1 
Saund.  n.  1,  216;  1  Bac.  Abr.  213,  214,  222,  225;  Kyd  on 
Awards  142,  143,  157,  195;  Pratt  v.  Hackett,  6  Johns.  Rep.  14. 
He  contended  that  the  submission  was  under  the  Act  of  1806, 
Purdon  44,  and  not  under  the  Act  of  1810.  Endorsing  the  sub- 
mission "under  the  Arbitration  Law  of  1810,"  could  not  change 
the  character  of  the  agreement,  or  give  it  a  character  which  it  did 
not  possess.  It  was  obviously  the  intention  to  make  the  award 
final,  which,  of  course,  it  would  not  be,  under  the  Act  of  1810. 
That  the  submission,  being  under  the  Act  of  1806,  the  proceedings 
were  erroneous,  inasmuch  as  there  was  no  proof  of  the  execution 
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of  the  submission  before  it  was  filed,  nor  was  a  copy  of  the  award 
served  on  the  defendant  as  is  required  by  that  act. 

•  Rogers,  for  the  defendant  in  error. — The  remedy  of  the  defend- 
ant below,  if  he  were  dissatisfied  with  the  award,  was  by  appeal. 
He  contended  that  this  award  could  be  enforced  by  execution,  and 
it  was  therefore  good.  That  it  was  competent  to  the  defendant  to 
submit  causes  of  action,  real  and  personal,  in  the  same  suit,  and  he 
was  concluded  by  his  submission :  Massey  v.  Thomas,  6  Binn. 
333;  Davis  v.  Havard,  15  S.  &  R.  165 ;  Harris's  Adm'rs.  v.  Harris 
Adm'rs.,  6  Binn.  422 ;  Hewitt  t>.  Ferman,  16  S.  &  R.  135. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  distinction  between  a  reference  "  of  all 
matters  in  dispute  between  the  parties  in  the  cause,"  and  a  refer- 
ence "of  all  matters  in  dispute  in  the  cause  between  the  parties," 
has  been  thought  too  nice  for  the  general  understanding;  and  to 
effect  the  object  of  the  former  more  certainly,  it  has  been  recom- 
mended by  Judge  Buller,  that  the  reference  be  "  of  all  matters  in 
variance  between  the  parties"  omitting  the  words  "in  the  cause," 
and  of  the  latter,  that  it  be  "  of  all  matters  in  dispute  in  the  cause," 
omitting  the  words  "between  the  parties,"  thus  making  the  dis- 
tinction between  the  parties  and  the  cause  more  striking.  Now  if 
a  compliance  with  this  recommendation  can  serve  to  make  the 
meaning  of  the  parties  more  palpable,  we  have  the  benefit  of  it,  the 
agreement  containing  a  submission  "  of  all  matters  in  variance  in 
the  above  suit,"  without  a  word  being  said  about  the  parties.  The 
submission  is,  indeed,  entered  on  the  docket  as  "  of  all  matters  in 
variance  in  the  suit  between  the  parties ;"  but  as  the  prothonotary 
had  no  authority  to  modify  the  agreement,  the  original  paper  filed 
as  the  ground  of  the  entry,  must,  in  case  of  a  discrepance,  be 
allowed  to  prevail.  Even  if  the  matter  stood  on  the  entry,  the 
power  of  the  arbitrators  would  be  restrained  by  any  reasonable 
construction,  to  matters  in  the  cause.  The  action  entered  was 
by  the  agreement  entitled  in  case  ;  an  intent  is  therefore  manifest 
to  submit  nothing  that  might  not  be  adjudicated  under  a  declara- 
tion in  that  form.  But  not  only  is  money  awarded  in  satisfaction 
of  the  costs  of  a  former  action,  as  well  as  damages  sustained 
from  an  intrusion  into  the  plaintiff's  ground,  but  an  alley,  a 
pump,  and  a  well,  are  directed  to  be  enjoyed  by  the  parties 
in  common.  It  would  require  little  to  show  that  these  matters 
could  not  be  joined  in  any  form  of  action.  But  another  ingre- 
dient in  this  reference  shows  conclusively  the  nature  of  the 
matters  intended  to  be  submitted,  the  proceedings  were  declared 
to  be  under  the  Act  of  1810,  which  in  terms  restrains  the  sub- 
mission to  "matters  in  variance  in  such  suit  or  action  between 
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the  parties;"  and  hence  it  was  held  in  Shoemaker  v.  Meyer,  4  S. 
&  R.  452,  that  a  variance  between  the  terms  of  submission  expressed 
by  the  parties,  and  those  prescribed  by  the  act,  is  immaterial,  as  the 
arbitrators  must  be  guided  by  the  latter.  In  Steigleman  v.  Wolfers- 
berger,  5  S.  &  R.  167,  where  the  same  point  was  ruled,  it  was  held, 
that  as  the  arbitrators  perform  the  functions  of  both  court  and  jury, 
the  inquiry  is,  whether  they  have  confined  themselves  to  the  matters 
in  the  cause,  and  done  what  a  court  and  jury  might  do.  An  award 
then,  is  not  to  be  sustained  where  a  verdict  finding  the  same  matters 
could  not.  By  no  other  construction  could  the  provision  which 
contemplates  a  comparison  between  the  award  and  a  verdict  on 
appeal,  be  rendered  effective,  as  it  would  be  impossible  to  say  which 
of  the  two  was  more  favorable  to  the  appellant  in  order  to  determine 
the  question  of  costs.  Besides,  the  award  is  to  have  the  effect  of  a 
judgment  till  abated  on  appeal,  but  how  could  it  be  so  abated,  if 
the  arbitrators  were  allowed  to  adjudicate  what  could  not  be  reviewed 
in  a  trial  according  to  the  course  of  the  common  law  ?  It  is  utterly 
impossible  for  any  joinder  of  counts  to  enable  a  jury  to  find  a  bill 
of  costs  for  the  plaintiffs  as  well  as  damages  for  building  on  his 
ground,  and  at  the  same  time  to  settle  the  right,  and  direct  the 
enjoyment  in  common  of  an  alley,  a  pump  and  a  well.  Whatever, 
then,  be  the  form  of  the  action,  it  is  clear  the  arbitrators  determined 
matters  that  are  foreign  to  the  cause,  and  transcended  the  powers 
delegated  to  them  by  the  submission  and  the  law. 

Judgment  reversed. 


3  P.  &  W.— 18 
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Gochenauer  against  Good. 

IN   ERROR. 

Neither  the  books  of  an  incorporated  bank  nor  copies  of  them,  are  admis- 
sible in  evidence  against  any  other  than  the  bank,  without  proof  of  the 
entries  in  the  books  ;  and  the  clerk  by  whom  the  entries  were  made,  if  living, 
and  within  the  jurisdiction  of  the  court,  is  the  proper  person  to  make  such 
proof;  if  dead  or  out  of  the  jurisdiction  of  the  court,  proof  may  be  made  of 
the  handwriting  of  the  clerk. 

It  seems,  that  an  examined  copy,  taken  from  the  books  of  a  bank,  located 
at  a  great  distance  from  the  place  of  trial,  or  where  they  are  required,  to  be 
in  different  places  at  the  same  time,  with  proof  that  the  original  entries  were 
made  by  an  officer  of  the  bank,  proved  by  himself,  if  to  be  found,  and  if  not 
with  proof  of  his  handwriting,  is  evidence. 

In  an  action  by  one  endorser  against  another,  where  each  had  paid  a  moiety 
of  the  debt,  to  recover  from  the  defendant  the  amount  paid  by  the  plaintiff, 
on  account  of  the  defendant  having  a  judgment  given  to  him  by  the  principal 
debtor,  to  indemnify  him  against  liability,  under  which  the  plaintiff  alleged 
he  had  obtained  the  full  amount  of  the  debt,  such  judgment,  and  a  paper 
executed  at  the  time  it  was  given,  declaring  that  the  judgment  was  given 
for  such  indemnity,  are  evidence,  as  is  also  proof  that  the  defendant  had 
received  a  large  sum  under  such  judgment  out  of  the  estate  of  the  principal 
debtor,  although  such  judgment  of  indemnity  may  include  other  debts.  It 
was  for  the  jury  to  determine  whether  the  money  received  was  applicable  to 
such  debt,  and  proof  that  the  money  was  received  under  the  judgment,  casts 
upon  the  defendant  the  burden  of  proving  that  the  money  was  received  on  a 
different  account. 

In  such  case,  the  plaintiff  may  recover  on  counts  for  money  had  and 
received,  paid,  laid  out,  and  expended,  &c. 

ERROR  to  the  District  Court  of  Lancaster  county. 

The  action  was  assumpsit,  by  Abraham  Gochenauer,  against  John 
Good,  who  had  been  a  joint  endorser  with  him  of  a  note  of  one 
Nicholas  Marks,  discounted  by  the  Farmers'  Bank  of  Lancaster, 
and  which,  in  consequence  of  the  insolvency  of  Marks,  they  had 
been  compelled  to  pay,  each  paying  the  half.  The  action  was 
brought  by  the  plaintiff,  to  recover  from  the  defendant  the  money 
which  he  had  paid ;  and  on  account  of  an  indemnity  which  Marks 
had  given  the  defendant,  and  out  of  which  he  had  received,  as  the 
plaintiff  alleged,  the  full  amount  of  the  sum  for  which  they  were 
joint  endorsers. 

The  first  count  in  the  declaration  explains  the  case,  and  is 
material  to  understand  the  exceptions  taken  on  the  trial,  it  was  as 
follows : 

John  Good  was  summoned  to  answer  Abraham  Gochenauer,  of 
a  plea  of  trespass  on  the  case,  and  thereupon  the  said  Abraham 
Gochenauer,  by  M.  McKelley,  his  attorney,  complains  against 
the  said  John  Good,  Esquire,  for  that,  whereas,  a  certain  Nicholas 
Marks,  at  the  county  aforesaid,  on  the  22d  of  February  1816, 
by  his  certain  writing  obligatory,  sealed  with  his  seal  (and  which 
the  said  writing  obligatory  being  in  the  possession  of  John  Good, 
Esquire,  the  said  Abraham  Gochenauer  cannot  produce  to  the  court 
here),  acknowledged  himself  to  be  held  and  firmly  bound  unto  the 
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said  John  Good,  his  heirs,  executors,  administrators  or  assigns,  in 
the  sum  of  $8000,  to  be  paid  to  the  said  John  Good,  or  to  his 
certain  attorney,  his  executors,  administrators  or  assigns;  which 
said  writing  obligatory  was,  and  is  subject  to  a  certain  condition 
thereunder  written,  that  if  the  said  Nicholas  Marks  would  well  and 
truly  pay,  or  cause  to  be  paid,  to  the  said  John  Good,  or  to  his 
certain  attorney,  his  executors,  administrators  or  assigns,  the  sum 
of  $4000,  then  the  obligation  to  be  void  and  of  no  effect,  or  else 
remain  in  full  force  and  virtue.  And  the  said  Abraham  further 
says,  that  the  said  Nicholas  Marks,  by  his  certain  letter  or  power 
of  attorney,  authorized  and  empowered  any  attorney  of  any  court 
of  record  of  the  Commonwealth  of  Pennsylvania,  to  appear  for  him, 
the  said  Nicholas,  and  to  confess  judgment  against  him,  the  said 
Nicholas,  for  the  amount  of  the  penalty  of  the  aforesaid  bond.  In 
pursuance  of  which  letter  or  power  of  attorney,  judgment  was 
entered  in  the  Court  of  Common  Pleas  for  said  county  of  Lancaster, 
to  January  term  1816,  No.  399,  as  reference  thereto  being  had  will 
more  fully  appear.  And  the  said  Abraham  Gochenauer  further 
says,  that  on  or  about  the  time  of  the  sealing  and  delivering  of  the 
aforesaid  obligation,  the  said  John  Good,  Esq.,  under  his  hand  and 
seal,  at  the  county  aforesaid,  did  execute  a  collateral  instrument  of 
writing,  wherein  he,  the  said  John  Good,  Esq.,  did  covenant  that 
"the  aforesaid  bond  or  obligation,  with  the  warrant,  was  so  made 
and  executed  to  him,"  the  said  John  Good,  Esq.,  "for  the  purpose 
of  securing  and  indemnifying  him,"  the  said  John  Good,  "against, 
or  for,  on  account  and  by  reason  of  being  security  with,  and 
endorser  for  the  said  Nicholas  Marks,  for  sundry  sums  of  money, 
by  him,  the  said  Nicholas,  borrowed  and  obtained  on  loan  at  the 
Farmers'  Bank  of  Lancaster,  and  from  sundry  individuals  or  per- 
sons." And  he,  the  said  John  Good,  Esq.,  in  the  instrument  of 
writing  last  mentioned  aforesaid,  doth  further  covenant  and  promise, 
that  in  case  the  said  Nicholas  Marks  do  and  shall  well  and  truly 
pay  and  satisfy  the  several  debts,  sum  and  sums  of  money,  and  all 
interest  thereon,  for  which  the  said  John  Good  became  bound,  with 
and  for  him  as  aforesaid,  that  then,  and  from  thenceforth,  the  said 
bond  or  obligation,  together  with  the  warrant  to  confess  judgment 
thereon,  shall  cease  and  be  utterly  void  and  of  none  effect,  and  be 
surrendered  and  delivered  up  to  him,  and  satisfaction  be  entered  on 
the  record  thereof,  in  case  the  same  shall  be  entered  on  record," 
which  said  last  mentioned  instrument  of  writing  executed  as  afore- 
said, by  the  said  John  Good,  Esq.,  the  said  Abraham  Gochenauer 
brings  here  into  court.  And  the  said  Abraham  Gochenauer  further 
says,  that  in  consideration  of  the  aforesaid  writing  obligatory, 
executed  by  the  said  Nicholas  Marks  as  aforesaid,  in  favor  of  the 
said  John  Good,  Esq.,  he  the  said  John  Good,  became  liable  on 
account  of  the  said  Nicholas  Marks  for  the  sum  of  $1000,  by 
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writing  or  endorsing  his,  the  said  John  Good's  name,  on  a  note  of 
hand,  or  promissory  note,  dated  the  19th  March  1816,  at  the 
county  aforesaid,  whereby  the  said  Nicholas  Marks  promised  to  pay 
at  the  Farmers'  Bank  of  Lancaster,  the  sum  of  $1000  to  the  order 
of  the  said  John  Good,  Esq.  And  the  said  Abraham  Gochenauer 
further  says  that  the  last  mentioned  note  of  hand,  or  promissory 
note,  was  renewed,  according  to  the  custom  of  the  incorporated 
banks  of  the  Commonwealth  of  Pennsylvania,  on  the  25th  June 
1816,  at  the  Farmers'  Bank,  aforesaid,  for  the  sum  of  $950,  at 
which  said  renewal  the  said  John  Good,  Esq.,  and  a  certain  Abraham 
Shenk  became  endorsers  for  the  said  Nicholas  Marks.  And  the 
said  Abraham  Gochenauer  further  says,  that  the  last  mentioned 
note  of  hand,  or  promissory  note,  was  continued  according  to  the 
custom  of  the  said  Farmers'  Bank,  with  the  said  John  Good,  Esq., 
and  the  said  Abraham  Shenk  as  endorsers,  until  the  1st  April  1817, 
when  the  said  note  of  hand,  or  promissory  note  was  renewed, 
according  to  the  custom  of  the  said  Farmers'  Bank,  on  the  said 
first  of  April,  for  the  sum  of  eight  hundred  and  fifty  dollars,  at 
which  last  mentioned  renewal,  the  said  John  Good,  Esq.,  and  the 
said  Abraham  Gochenauer  (the  present  complainant),  became 
endorsers:  and  the  said  last- mentioned  note  of  hand,  or  promissory 
note,  was  continued  in  the  said  Farmers'  Bank,  according  to  the 
custom  of  the  said  bank,  with  the  said  John  Good,  Esq.,  and  the 
said  Abraham  Gochenauer  as  endorsers,  until  it  was  protested  on 
the  17th  October  1820,  for  the  non-payment  of  the  balance  then 
due,  which  amounted  to  a  great  sum  of  money,  to  wit:  $580. 
And  the  said  Abraham  Gochenauer  further  says,  that  on  account 
of  the  aforesaid  liability  of  them,  the  said  John  Good,  Esq.,  and 
the  said  Abraham  Gochenauer,  the  said  Farmers'  Bank  of  Lan- 
caster, on  the  27th  of  August  1821,  at  the  county  aforesaid, 
obtained  judgment  against  them,  the  said  John  Good,  Esq.,  and 
the  said  Abraham  Gochenauer,  for  the  aforesaid  sum  of  $580, 
together  with  interest  and  costs,  of  which  last-mentioned  judgment 
the  said  Abraham  Gochenauer  was  compelled  to  pay  the  sum  of 
$297,  on  the  22d  of  January  1823  (although  the  said  John  Good, 
Esq.,  by  the  said  writing  obligatory,  executed  by  the  said  Nicholas 
Marks,  as  aforesaid,  had  received  full  value  and  compensation  for 
the  whole  amount  of  the  said  judgment,  obtained  by  the  said 
Farmers'  Bank,  as  aforesaid),  whereby  the  said  Abraham  Gochen- 
auer hath  sustained  damage  and  injury  to  the  amount  of  $500,  and 
therefore,  he  brings  suit,  &c. 

The  plaintiif  added  counts  for  money  had  and  received;  and  for 
money  paid,  laid  out,  and  expended. 

The  following  bills  of  exception  were  taken  upon  the  trial  of  the 
cause : 

1.  The  cause  being  at  issue,  and  the  jury  sworn,  the  plaintiff,  to 
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maintain  the  issue  on  his  part,  having  given  in  evidence  the  record 
of  a  suit  by  the  Farmers'  Bank  of  Lancaster  v.  Nicholas  Marks, 
John  Good  and  Abraham  Gochenauer,  also  an  accommodation  note, 
dated  15th  August  1820,  for  $580,  payable  sixty  days  after  date,  at 
the  Farmers'  Bank  of  Lancaster,  drawn  by  Nicholas  Marks,  and 
endorsed  by  John  Good  and  Abraham  Gochenauer,  and  the  protest 
of  the  same,  dated  the  17th  of  October  1820,  also  the  record  of  the 
Ji.fa.  issued  on  the  said  judgment  entered  to  January  Term  1822, 
No.  97,  also,  two  receipts  from  the  sheriff  of  Lancaster  county ; 
one  bearing  date  the  22d  January  1823,  for  the  payment  of  $100, 
and  the  other,  the  29th  of  January  1823,  for  two  hundred  and 
thirty-six  dollars  and  forty  cents,  marked  No.  182,  and  having 
proved  that  he  had  paid  a  moiety  of  the  debt  and  costs  on  the  said 
Ji.fa.,  the  plaintiff  then  offered  the  contents  of  a  paper,  marked  A, 
as  follows :  "the  plaintiff  offers  the  bank  statement,  in  which  it  will 
appear  that  Nicholas  Marks  had  a  note  discounted,  endorsed  by 
John  Good,  Esquire,  for  six  hundred  dollars,  on  March  24th  1812, 
which  was  enlarged  on  the  23d  June  1812,  to  fifteen  hundred  dol- 
lars, and  on  22d  December  1812,  enlarged  to  twenty-one  hundred, 
which  note  was  renewed  from  time  to  time  with  the  same  endorser, 
John  Good,  until  the  25th  of  June  1816,  when  it  was  renewed, 
endorsed  by  John  Good,  Esquire,  and  Abraham  Shenk,  for  nine 
hundred  and  fifty  dollars,  and  so  continued,  with  the  same  endorsers, 
until  the  first  April  1817,  at  which  time  it  was  renewed,  and  en- 
dorsed by  John  Good  and  Abraham  Gochenauer,  for  eight  hundred 
and  fifty  dollars,  and  continued  with  the  same  endorsers,  until  the 
17th  October  1820,  at  which  time  it  was  protested  for  $580,  and 
suit  brought  against  Nicholas  Marks,  John  Good  and  Abraham 
Gochenauer.  The  plaintiff  offers,  in  addition,  the  record  of  a  judg- 
ment, entered  to  January  Term  1816,  No.  399,  for  four  thousand 
dollars.  John  Good  v.  Nicholas  Marks,  in  connection  with  a  col- 
lateral instrument  of  writing,  given  by  John  Good  at  the  time  of 
the  said  judgment,  to  wit,  the  22d  February  1816,  in  which  the 
said  judgment  is  declared  expressly  to  have  been  given  as  a  mere 
indemnity  for  his,  John  Good's  being  endorser  in  the  Farmers' 
Bank  of  Lancaster,  and  security  for  money  obtained  of  divers 
persons  by  the  said  Nicholas  Marks;"  which  was  objected  to  by 
defendant's  counsel ;  and,  on  argument,  the  court  sustained  the 
objection,  to  which  the  plaintiff's  counsel  did  then  and  there  except, 
and  prayed  the  court  to  seal  this,  their  bill  of  exception,  which  is 
done  accordingly. 

2.  The  plaintiff  then  offered  in  evidence,  the  contents  of  a  paper 
marked  B,  as  follows;  "The  plaintiff  offers  the  bank  statement,  to 
show  when  Abraham  Gochenauer  became  endorser  on  the  note  to 
the  Farmers'  Bank  of  Lancaster,  for  Nicholas  Marks,"  which  was 
objected  to  by  defendant's  counsel ;  and,  on  argument,  the  court 
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sustained  the  objection,  to  which  the  plaintiff's  counsel  did  then  and 
there  except,  and  prayed  the  court  to  seal  this,  their  bill  of  excep- 
tion, which  is  done  accordingly. 

3.  The  plaintiff  then  offered  to  prove  "that  John  Good,  the 
defendant,  has  received  three  thousand  dollars  of  the  estate  of 
Nicholas  Marks,"  which  was  objected  to  by  defendant's  counsel, 
and  the  court  sustained  the  objection,  to  which  the  plaintiff's 
counsel  did  then  and  there  except,  and  prayed  the  court  to  seal 
this,  their  bill  of  exception,  which  is  done  accordingly. 

The  verdict  was  for  the  defendant,  and  the  plaintiff  assigned  for 
error  respectively,  these  three  bills  of  exception. 

Champneys,  for  the  plaintiff  in  error,  argued  that  the  evidence 
ought  to  have  been  received  under  the  money  counts  in  the  declara- 
tion, which  were  sufficient  without  the  special  count:  Morris  v. 
Tarin,  1  Dall.  51 ;  Rapalje  v.  Emory,  2  Dall.  51 ;  Hassinger  v. 
Solms,  5  S.  &  R.  4.  There  is  such  a  privity  between  Gochenauer 
and  Good,  that  the  former  should  be  considered  in  the  character  of 
a  surety,  and,  as  such,  entitled  to  recover  from  the  latter :  Hays  v. 
Ward,  4  Johns.  Ch.  Rep.  123 ;  10  Johns.  Rep.  524 ;  2  Starkie's 
Ev.  102 ;  Piggot  v.  Thompson,  3  Bos.  &  Pul.  147.  The  receipt 
by  Good  of  the  fund  is  sufficient  to  make  him  liable  to  any  person 
who  was  damnified  by  Marks  in  the  transactions  for  which  it  was 
pledged  to  him. 

Montgomery,  for  the  defendant  in  error. — The  special  count  in 
the  declaration  contains  no  assumpsit,  and  the  plaintiff  is  left  to 
rest  on  the  money  counts  alone.  The  evidence  offered  must  be 
considered  with  reference  to  these  counts. 

The  bank  statement  was  not  evidence,  it  was  offered  isolated  and 
alone,  without  any  proof  of  its  authenticity.  It  was  but  secondary 
evidence ;  the  notes  themselves  should  have  been  produced.  Where 
an  original  is  of  a  public  nature,  an  examined  copy  is  evidence,  but 
this  rule  does  not  apply  to  the  books  of  a  bank  which  is  convenient 
to  the  place  of  trial.  When  the  bank  is  located  at  a  great  distance 
it  may  be  different.  But  the  books  themselves  would  not  be  evi- 
dence without  proof  that  they  were  authentic :  Farmers'  Bank  v. 
Wiedner,  12  S.  &  R.  259  ;  Philadelphia  Bank  v.  Officer,  12  Id.  49. 

The  judgment  against  Marks  in  favor  of  Good,  was  connected 
with  the  instrument  of  writing  which  was  collateral  to  it.  That 
instrument  was  not  prospective  in  its  operation  and  could  not 
refer  to  a  note  which  was  not  in  existence  at  the  time,  and 
with  which  it  was  altogether  unconnected,  except  perhaps  by  the 
bank  statement  which  was  properly  rejected  by  the  court.  And 
besides  a  note  taken  in  renewal  of  another  is  a  satisfaction  of 
the  first:  Slaymaker  v.  Gundacker's  Ex'rs.  10  S.  &  R.  82. 
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This  evidence  was  irrelevant  at  the  time  it  was  offered ;  if  any 
subsequent  evidence  then  would  render  it  relevant,  the  rejection  of 
it,  when  it  was  offered  before  such  evidence  was  given,  is  not 
erroneous :  Morrison  v.  Berkey,  7  S.  &  R.  238 ;  Eisenhart  v. 
Slaymaker,  14  Id.  246 ;  Weidler  v.  The  Farmers'  Bank,  11  Id. 
139.  The  same  remark  applies  to  the  evidence  contained  in  the 
third  bill  of  exception. 

The  court  cannot  judge  of  all  the  bills  of  exception  collectively; 
the  bills  must  be  examined  separately,  and  if  they  are  not  evidence, 
severally,  they  are  not  evidence  jointly :  Harwood  v.  Ramsey, 
15  S.  &  R.  31. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  plaintiff  in  error,  who  was  also  the  plaintiff 
below,  and  the  defendant  had  been  the  joint  endorsers  of  an  accom- 
modation note  in  the  Farmers'  Bank  of  Lancaster  for  Nicholas 
Marks.  This  note  was  protested  for  non-payment,  Nicholas  Marks, 
as  drawer,  and  the  plaintiff  and  defendant  as  endorsers  of  the 
note,  were  all  sued  by  the  bank,  and  a  judgment  obtained  against 
them  for  five  hundred  and  eighty  dollars,  with  interest  thereon, 
from  the  17th  of  October  1820,  besides  the  costs  of  suit,  which  were 
paid  equally  by  the  plaintiff  and  defendant ;  the  drawer  Nicholas 
Marks,  being  insolvent,  and  unable  to  pay  any  part  of  it.  The 
plaintiff,  however,  alleged  that  the  defendant  had  taken  a  judg- 
ment bond  of  indemnity  from  Nicholas  Marks,  for,  and  on  account 
of,  his  having  endorsed  this  note.  That  he  had  entered  up  judg- 
ment upon  the  bond,  and  had  received  moneys  from  the  estate  of 
Marks,  exceeding  in  amount  the  whole  of  the  judgment  obtained 
against  them  as  the  endorsers  of  Marks,  and  that  the  defendant 
was  therefore  bound  to  reimburse  him. 

This  action  was  brought  to  compel  the  defendant  to  do  so.  In 
the  declaration  the  plaintiff  has  given  a  particular  statement  of  the 
transaction  in  the  first  count,  to  which  he  has  added  a  count  for 
money  had  and  received,  and  another  for  money  paid,  laid  out,  and 
expended. 

The  plaintiff,  on  the  trial  of  the  cause,  after  having  given  in 
evidence  the  record  of  the  judgment  obtained  by  the  bank  against 
Marks,  the  defendant  and  himself,  upon  the  note,  as  also  the  note 
itself,  and  of  &Ji.fa.  having  been  issued  upon  the  judgment  against 
them,  and  of  his  having  paid  to  the  sheriff  on  ih&tfi.  fa.  three  hun- 
dred and  thirty-six  dollars  and  forty  cents ;  then  offered  in  evi- 
dence, "  the  bank  statement,"  by  which  it  would  have  appeared 
that  Nicholas  Marks  had  a  note  discounted,  endorsed  by  the  de- 
fendant, for  six  hundred  dollars,  on  the  24th  of  March  1812,  and 
that  it  was  continued  by  renewal  from  time  to  time,  with  the  name 
of  the  defendant  as  endorser  thereon,  until  the  first  of  April  1817, 
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when  it  was  endorsed  by  the  defendant  and  the  plaintiff  jointly, 
and  renewed,  for  nine  hundred  and  fifty  dollars,  and  continued  by 
renewal  from  that  time  with  their  endorsements  down  to  the  17th 
of  October  1820,  when  after  having  been  reduced  in  the  interim  to 
$580  it  was  protested  for  non-payment.  And,  in  addition  to  this, 
he  offered  likewise  in  evidence,  the  record  of  a  judgment  entered 
upon  a  judgment  bond  in  favor  of  the  defendant  against  Nicholas 
Marks,  the  drawer  of  the  note,  to  January  Term  1816,  for  four 
thousand  dollars,  in  connection  with  an  instrument  of  writing  of 
the  same  date,  with  the  judgment  bond,  signed  by  the  defendant 
declaring  that  the  judgment  bond  was  given  to  him  by  Nicholas 
Marks,  as  an  indemnity  for  his,  the  defendant's,  being  the  endorser 
of  Marks,  in  the  Farmers'  Bank  of  Lancaster,  and  security  for 
moneys  obtained  of  divers  persons,  by  the  said  Nicholas  Marks, 
which  was  objected  to  by  the  defendant's  counsel,  and  the  testi- 
mony overruled  by  the  court ;  to  which  the  plaintiff's  counsel 
excepted  and  this  forms  the  first  error  assigned. 

By  what  is  called  the  "bank  statement"  must  be  understood  a 
copy,  or  abstract  from  the  bank  books,  or  the  bank  books  them- 
selves, whether  the  one  or  the  other,  I  think  neither  were  admis- 
sible as  offered  in  evidence.  In  Philadelphia  Bank  v.  Officer, 
12  S.  &  R.  49,  it  was  decided  by  this  court,  that  the  entry  in  the 
books  of  an  incorporated  bank,  was  not  admissible  as  evidence 
to  show  a  deposit  of  money,  in  a  suit  to  which  the  bank  was  not 
a  party,  unless  it  be  first  proved  that  the  clerk,  who  made  the 
entry  was  dead,  or  beyond  the  reach  of  the  process  of  the  court, 
although  it  was  admitted  that  the  entry  offered  to  be  read  in  evi- 
dence in  that  case,  was  in  the  handwriting  of  James  Marshall,  who 
was  also  admitted  to  have  been  a  clerk  of  the  bank  at  the  time 
of  making  it.  I  take  it  to  be  a  general  and  established  principle, 
that  neither  copies  of  the  books  of  an  incorporated  bank,  nor  the 
books  themselves,  are  admissible  in  evidence  against  any  other 
than  the  bank,  without  proof  being  first  made,  by  whom  the 
entries  in  the  book  were  made ;  and  that  the  proper  witnesses  to 
make  such  proof  are  the  clerks  by  whom  the  entries  were  made, 
if  to  be  found  within  the  jurisdiction  of  the  court,  but  if  dead  or 
out  of  the  jurisdiction  of  the  court,  proof  may  be  made  of  their 
handwriting.  To  say  that  the  books  only  when  duly  proved,  and 
not  copies  of  them,  shall  be  admitted  in  evidence,  might  be'  to 
establish  a  rule  that  would  be  attended  with  great  inconvenience ; 
as  for  instance,  when  the  bank  is  located  at  a  great  distance  from 
the  place  of  trial,  and  the  books  in  daily  use  and  demand,  for  the  or- 
dinary transactions  of  the  bank,  with  the  public,  or  where  the  pro- 
duction of  them  was  required  at  different  places  at  the  same  time. 
In  these  cases  it  appears  to  me  that  it  would  be  almost,  if  not  alto- 
gether impracticable  to  comply  with  the  rule,  and  therefore  an 


Nov.  1831.]  OF  PENNSYLVANIA.  281 

[Gochenauer  r.  Good.] 

examined  copy  with  proof  that  the  original  entries  were  made  by 
an  officer  of  the  bank,  and  this  proved  by  the  officer  himself,  if  to 
be  found,  and  if  not,  then  upon  proof  of  his  handwriting,  might,  I 
think,  be  fairly  admitted  in  evidence :  Ridgway  v.  The  Farmers' 
Bank,  12  S.  &  R.  263 ;  Bell  et  al.  v.  Keely,  2  Yeates  255. 

But  the  record  of  the  judgment  and  the  writing  of  the  defendant 
explaining  the  purpose  for  which  the  judgment  was  given  by 
Marks,  ought  to  have  been  admitted  in  evidence,  because  they  had 
obvious  bearing  upon  the  ground  of  the  plaintiff's  claim,  and  it 
would  have  been  for  the  jury  to  have  decided,  after  hearing  the 
whole  evidence,  whether  the  judgment  offered  to  be  given  in  evi- 
dence was  taken  by  the  defendant  for  the  purpose  of  indemnifying 
him  against  the  amount  of  the  note  endorsed  by  him  and  the  plain- 
tiff, and  paid  by  them  for  Marks,  and  whether,  again,  the  defendant 
had  not  received  the  whole  amount  of  the  note  so  endorsed  and 
paid  under  the  judgment.  And  if  the  jury  had  been  satisfied  that 
it  was  so,  the  plaintiff  would  have  been  entitled  to  their  verdict. 
The  record  of  this  judgment,  and  the  written  declaration  of  the 
defendant,  showing  the  object  of  the  judgment  formed  quite  a 
prominent  link  in  a  chain  of  evidence  to  establish  the  plaintiff's 
claim,  and  ought  therefore  to  have  been  admitted.  There  was 
error  in  rejecting  it. 

What  I  have  already  said  in  regard  to  the  court  below  refusing 
to  admit  the  bank  statement  in  evidence,  disposes  of  the  second 
error  assigned  by  the  plaintiff,  and  shows  that  the  court  were  right 
in  rejecting  it  again  when  offered  the  second  time. 

The  third  and  last  error  arises  out  of  a  third  bill  of  exception. 
The  court  overruled  proof  offered  by  the  plaintiff  that  the  defendant 
had  received  three  thousand  dollars  of  the  estate  of  Nicholas  Marks, 
the  drawer  of  the  note. 

I  can  see  no  good  reason  for  rejecting  this  proof;  for  if  a  part  of 
the  three  thousand  dollars  which  the  plaintiff  offered  to  prove  had 
been  received  by  the  defendant  of  the  estate  of  Marks,  were 
received  by  him  for  the  purpose  of  paying  the  amount  of  the  note 
endorsed  by  the  plaintiff  and  defendant,  or  to  indemnify  against,  or 
for  having  paid  the  same,  it  would  have  been  money  held  in  trust 
for  the  plaintiff,  so  far  as  he  had  contributed  to  the  payment  of  the 
note,  and  he  would  have  been  entitled  to  recover  it  from  the 
defendant  under  the  money  counts  in  his  declaration.  To  justify 
the  jury  in  finding  that  as  much  of  the  three  thousand  dollars  as 
would  have  satisfied  this  note,  or  the  amount  of  money  paid  by  the 
defendant  and  plaintiff  in  discharge  of  it,  was  received  by  the 
defendant  for  that  purpose,  it  would  have  been  sufficient  for 
the  plaintiff  to  have  proved  merely  that  the  defendant  received  the 
money  out  of  the  estate  of  Nicholas  Marks,  without  proving  on 
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what  account  he  received  it,  or  a  different  amount  from  that  alleged 
by  the  plaintiff.  This,  I  think,  would  have  been  fair,  because,  if 
received  on  a  different  account,  the  defendant  must  know,  although 
the  plaintiff  might  not.  At  all  events,  the  proof  was  proper  testi- 
mony to  have  gone  to  the  jury,  and  it  would  have  remained  with 
them  to  have  decided,  as  a  matter  of  fact,  for  what  purpose  the 
defendant  had  received  the  money.  I  think  there  was  error  also 
in  rejecting  this  proof  offered  by  the  plaintiff. 

The  judgment  of  the  District  Court  is  reversed  and  a  venire  de 
novo  awarded. 


Bixler,  for  the  use  of  A.  Gocley,  against  Curtis 

Keain. 


Where  B.  gave  a  bond  to  A.,  conditioned  to  pay  a  hundred  pounds  on  the 
1st  of  April  1810,  on  which  C.  made  the  following  endorsement:  "  10  April 
1817,  I  do  hereby  agree,  that  the  within  bond  shall  be  paid  in  one  year  after 
the  above  date,  witness  my  hand  the  day  and  year  above  written,"  which  was 
signed  by  C.  Held,  that  without  proving  a  promise  by  A.,  to  forbear  to  sue 
B.,  or  showing  some  other  consideration,  A.  could  not  recover  from  C.  on  this 
agreement. 

WRIT  of  error  to  the  District  Court  of  the  city  and  county  of 
Lancaster. 

This  action  was  brought  to  recover  from  Curtis  Ream  the  amount 
of  a  bond  given  by  his  father,  Henry  Ream,  to  Margaret  Bixler, 
conditioned  to  pay  one  hundred  pounds  on  the  1st  of  April  1810, 
by  reason  of  the  following  endorsement  thereon  : 

"10th  April  1817.  I  do  hereby  agree  that  the  within  bond 
shall  be  paid  in  one  year  after  the  above  date,  witness  my  hand  the 
day  and  year  above  written.  CURTIS  REAM." 

The  question  which  arose  in  the  court  above  was,  whether  there 
was  a  sufficient  consideration  for  the  agreement  of  Curtis  Ream. 

W.  Hopkins,  for  the  plaintiff  in  error. — An  agreement  to 
forbear  a  suit,  is  a  good  consideration :  Hamaker  v.  Eberley, 
2  Binn.,506.  This  agreement  must  be  for  a  fixed  or  reason- 
able time:  1  P.  £  W.  383;  11  S.  &  R.  53.  Without  the 
endorsement,  Margaret  Bixler  would  have  had  the  right  to 
sue  at  the  time  it  was  made ;  with  it,  she  could  not  sue  until  the 
expiration  of  one  year.  This  was  an  inconvenience  to  Margaret 
Bixler  and  a  benefit  to  Henry  Ream,  which  amounts  to  a 
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good  consideration.  An  inference  necessarily  must  be  drawn  from 
the  promise  to  pay,  that  time  was  given  for  the  payment  of  the 
bond :  1  Johns.  Gas.  322  ;  1  Johns.  Rep.  580 ;  4  Id.  42  ;  Boyd  v. 
Gordon,  6  S.  &  R.  53. 

Champneys,  for  the  defendant  in  error,  contended  that  there  was 
nothing  in  the  agreement  of  Curtis  Ream,  on  the  bond,  to  prevent 
the  obligor  suing  Henry  Ream  before  the  expiration  of  the  year. 
That  a  parol  promise  cannot  be  sustained  without  a  consideration 
appearing  either  on  the  face  of  the  agreement  as  from  other  testi- 
mony. He  cited  4  Johns.  Rep.  280 ;  8  Id.  31 ;  Powell  on  Con- 
tracts 199,  213 ;  Whitall  v.  Morse,  5  S.  &  R.  358. 

J.  Hopkins ,  in  reply. 

The  consideration  of  the  agreement  is  apparent  upon  the  face  of 
it.  The  endorsement  is  conclusive  evidence  that  the  agreement 
was  written  with  the  consent  of  Mrs.  Bixler.  The  advantage 
gained  by  the  obligor  was  the  forbearance  to  sue  for  one  year  and 
the  inconvenience  of  the  obligee  was  being  prevented  from  the 
recovery  of  the  amount  during  that  time. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J. — Several  exceptions  have  been  taken  to  the  opinion  of 
the  judge  of  the  District  Court.  The  principal  one  is,  that  he 
decided,  "  that  the  consideration  of  the  bond  cannot  atone  for  the 
want  of  a  consideration  of  the  agreement  to  Curtis  Ream,  endorsed 
upon  it.  The  defect  is  fatal ;  and  the  agreement  therefore,  creates 
no  duty  on  the  defendant  to  pay  the  bond."  And  he  further 
decided  that  the  agreement  on  which  plaintiff'  rests  his  claim,  is  a 
naked  agreement  in  writing  without  alleging  any  consideration 
whatever,  and  is,  therefore,  insufficient  and  bad  in  point  of  law. 
In  order  to  sustain  the  errors  assigned,  it  has  been  contended,  that 
the  endorsement  should  be  assimulated  to  a  promissory  note,  and 
should  be  governed  by  the  same  principles  and  decisions,  as  are 
applicable  to  those  instruments.  That  the  same  reasons  which 
exempt  promissory  notes  from  the  rules  governing  parol  promises 
and  which  require  some  consideration  to  render  them  valid,  apply 
with  equal  force  to  the  writing  in  question.  It  has  also  been  further 
contended,  that  every  note  from  the  subscription  of  the  drawer, 
carries  with  it  an  internal  evidence  of  a  good  consideration ;  and 
that  the  bonds  on  which  the  endorsement  in  this  case  is  made,  is 
sufficient  to  presume  a  consideration  of  forbearance.  These  posi- 
tions will  be  found  not  to  be  warranted  by  any  of  the  decisions  on 
this  subject.  A  promissory  note  made  according  to  the  custom  of 
merchants,  and  negotiable  at  law,  is  placed  on  the  same  footing  with 
foreign  and  inland  bills  of  exchange,  by  the  3d  and  4th  of  Anne, 
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e.  g.,  a  negotiable  promissory  note  is  an  express  promise  reduced 
to  writing  to  pay  a  person  named  in  it,  or  to  his  order,  or  to  the 
bearer,  a  certain  sum  of  money  at  a  certain  time  or  on  demand. 
Arid  it  is  commonly  expressed  to  be  made  for  value  received. 
These  words,  though  proper,  are  not  necessary.  If  it  appeared, 
that  there  is  no  sufficient  consideration  for  it  in  contemplation  of 
law,  it  will  be  void,  and  considered  as  a  gratuitous  promise,  or 
nudum  pactum,  as  between  the  maker  and  the  payee :  5  Pick. 
391 ;  17  Johns.  Rep.  301.  As  soon  as  it  is  endorsed  it  resembles 
a  bill  of  exchange.  This  writing  or  endorsement  is  not  to  pay  a 
person  named  in  it,  or  to  the  order  of  a  person  named  in  it,  or  to 
bearer,  a  certain  sum  of  money.  It  is,  therefore,  not  a  negotiable 
promissory  note ;  and  it  never  could  resemble  or  assume  the 
character  of  a  bill  of  exchange,  and  consequently  does  not  come 
within  the  provisions  of  the  statute  of  Anne.  Neither  can  it  be 
construed  differently  from  any  ordinary  agreement  in  writing  not 
under  seal.  The  reason  which  is  given,  in  many  of  the  cases,  is 
not  correct,  that  the  subscription  of  the  name  of  the  drawer  of  the 
note,  renders  it  valid  without  any  consideration.  The  true  reason 
will  be  found  is  Laussat's  Fonb.  272,  which  is,  "  that  the  law  does 
not  give  to  promissory  notes  and  to  bills  of  exchange,  the  effect 
before  stated,  in  respect  of  the  undertaking  being  evidenced  by 
writing ;  but  in  order  to  strengthen  and  facilitate  that  commercial 
intercourse,  which  is  carried  on  through  the  medium  of  such  secu- 
rities. It  is,  therefore,  evident,  that  the  promise  being  in  writing, 
does  not  obviate  the  necessity  of  a  consideration.  The  general 
rule  in  reference  to  the  necessity  of  a  consideration  to  support  a 
promise,  is,  that  a  consideration  of  some  sort  is  requisite,  in  order 
to  support  an  agreement,  though  evidenced  by  writing ;  unless  such 
writing  be  of  the  solemnity  of  a  deed  or  bond  ;  or  unless  it  be  nego- 
tiable, or  unless  third  persons  have  become  interested  with  the 
knowledge,  or  approbation  of  the  person  binding  himself:  Winthrop 
et  ah.  v.  Survivors  of  Lane  et  aL,  3  Dessaus.  341.  The  endorse- 
ment in  this  case  is  neither  a  deed  or  a  bond,  neither  is  it  nego- 
tiable, nor  have  third  persons  become  interested  with  Curtis 
Ream's  consent,  knowledge,  or  approbation.  But,  on  the  contrary, 
Margaret  Bixler,  at  the  time  of  the  assignment  of  the  bond,  told 
Abraham  Gockley,  that  the  defendant,  Curtis  Ream,  was  not 
bound  by  the  agreement.  A  consideration  is  either  express  or 
implied.  An  express  consideration  is  where  it  is  distinctly  declared 
in  the  contract.  A  consideration  is  implied  where  an  act  is  done 
or  forborne  at  the  request  of  another,  without  an  express  stipula- 
tion, in  which  case  the  law  presumes  an  adequate  compensation 
for  the  act  on  forbearance  to  have  been  the  inducement  of  the. 
one  party,  and  the  undertaking  of  the  other:  Fonb.  339,  note. 
There  is  no  express,  consideration  declared  in  this  endorsement, 
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but  it  is  contended,  that  it  may  be  implied  from  the  circumstance 
of  the  bond,  upon  which  the  endorsement  is  made,  being  under 
seal,  and  given  for  a  valuable  consideration.  And  that  this  consid- 
eration of  the  bond,  when  connected  with  the  endorsement,  raises  'a 
presumption  of  a  consideration  having  passed  at  the  time  of  endors- 
ing the  agreement,  especially  as  the  promise  is  in  writing  and  made 
by  the  son.  It  has,  however,  been  decided,  that  a  written  promise 
by  a  son,  not  under  seal,  to  pay  the  debts  of  the  father,  is  nudum 
pactum  unless  some  direct  consideration  moved  to  him  from  the 
creditor,  or  the  latter  had  bound  himself  to  forbearance,  or  the  like 
on  the  faith  of  the  assumption  :  Parker  v.  Carter,  4  Mumford  273. 
See  2  Henry  Mumford  124;  Lauss.  Fonb.  273.  So  that  the 
promisor  being  the  son  does  not  dispense  with  the  requisite  con- 
sideration. In  Aldridge  v.  Turner,  1  Gill  &  Johns.  427,  it  has 
been  decided  that  the  endorsement  of  L.  on  the  promissory  note  of 
E.,  payable  to  A.  as  follows :  "  I  hereby  guarantee  the  ultimate 
payment  of  the  within  note"  is  void  for  want  of  consideration,  and 
under  the  plea  of  non  assumpsit  to  a  declaration  founded  upon 
that  guarantee,  the  objection  to  the  want  of  consideration,  may  be 
taken. 

In  the  case  under  consideration,  there  was  no  agreement  on  the 
part  of  the  plaintiff  to  forbear ;  and  yet  such  an  agreement  must 
have  been  made  in  order  to  impart  to  it  any  color  of  consideration, 
arising  from  forbearance.  There  was  no  request  made  of  the 
plaintiff  by  Curtis  Ream  to  forbear;  and  therefore  any  forbearance 
to  sue,  was  a  mere  gratuity,  and  was  not  binding  on  the  plaintiff. 
There  was  no  special  request  on  the  part  of  Curtis  Ream  to  forbear, 
either  laid  in  the  statement,  or  proved  on  the  trial ;  and  therefore 
any  forbearance  of  the  plaintiff  could  not  make  a  valid  considera- 
tion. For  in  all  cases  where  a  consideration  is  implied,  from  a 
request  to  do  the  act,  which  was  done,  it  must  be  a  special  request. 
If  the  plaintiff  intended  to  rely  on  this,  he  should  have  proved  it 
on  the  trial.  When  an  actual  request  is  essential  to  the  support  of 
an  action,  a  special  request  must  be  stated,  and  it  must  be  shown 
by,  and  to  whom,  the  same  was  made,  and  the  time  and  place  of 
making  it,  in  order  that  the  court  may  judge  whether  the  request 
was  sufficient :  1  Chitty  Plead.  324 ;  Stra.  89  ;  14  East  300 ;  1 
Rep.  459.  If  the  Act  of  Assembly  of  1806,  authorizing  the  filing 
of  a  statement,  has  dispensed  with  the  necessity  of  setting  out  such 
request  therein,  it  must  nevertheless  be  proved  on  the  trial,  before 
the  plaintiff  can  be  entitled  to  recover  on  the  ground  of  such  a 
consideration. 

The  law  is  well  settled  that  some  spark  of  consideration  must  be 
shown  in  order  to  support  a  claim  founded  upon  a  promise.  The 
smallest  spark  of  benefit  or  accommodation  is  sufficient  to  create  a 
valid  consideration  for  a  promise,  but  still  that  spark  must  be  so 
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alive  as  to  be  seen  and  discovered:  Austin  v.  McClure,  4  Dall. 
226;  4  Johns.  Rep.  239.  In  this  case,  however,  there  has  not 
been  even  a  spark  of  consideration  shown.  There  have  been  no 
facts  presented  from  which  an  implied  consideration  could  be  fairly 
inferred.  The  judgment  of  the  court  below  must  therefore  be 
affirmed. 

Judgment  affirmed. 

Commented  on,  3  W.  217. 
Followed,  15  Smith  135. 


Snyder,  Administrator  of  Eeigart,  with  notice  to 
Whiteside,  terre-tenant,  against  The  Common- 
wealth, for  the  use  of  Passmore. 


The  lien  of  the  official  recognisance  of  a  sheriff  under  the  Act  of  1803,  is 
unlimited  both  in  duration  and  extent. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Lancas- 
ter. 

This  was  a  scire  facias  upon  the  official  recognisance  of  Henry 
Reigart,  a  former  sheriff  of  Lancaster  county. 

The  suit  was  brought  in  the  name  of  the  Commonwealth  of 
Pennsylvania  for  the  use  of  J.  Passmore,  late  prothonotary,  &c., 
against  Jacob  Snyder,  administrator  of  Henry  Reigart,  deceased, 
late  sheriff  of  the  county  of  Lancaster,  with  notice  to  John  White- 
side,  owner  and  terre-tenant  of  the  lands  and  tenements  which 
belonged  to  Henry  Reigart,  and  are  bonnd  by  his  recognisance, 
&c.  On  the  19th  of  October  1812,  the  recognisance  of  Reigart 
was  taken,  and  he  was  commissioned  on  the  following  day  sheriff 
of  Lancaster  county,  in  which  office  he  continued  for  three  years. 
This  suit  was  brought  on  the  26th  of  September  1827,  and  White- 
side,  the  terre-tenant,  to  whom  the  real  estate  of  Reigart  was  con- 
veyed by  deed  on  the  first  of  April  1822,  took  defence  and  contended 
that  the  lien  of  the  recognisance  expired  in  five  years  from  its  date, 
and  that  therefore  the  lands  purchased  by  him  were  not  bound. 
The  district  court  decided  that  it  did  not  expire,  and  that  they  were 
bound,  and  to  the  judgment  of  the  court  upon  a  verdict  in  favor  of 
the  plaintiff,  in  conformity  with  that  opinion  the  defendant  took 
this  writ,  and  assigned  for  error  this  opinion  of  the  district  court. 

The  cause  was  argued  by 

Montgomery  and  Norris,  for  the  plaintiff  in  error,  and 
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Rodgers  and  Buchanan,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  question  arises  on  the  Act  of  1803,  by 
•which  it  is  declared  that  the  lands  of  a  sheriff  or  coroner  shall  be 
bound  by  his  official  recognisance  as  effectually  as  by  judgment  of 
the  Common  Pleas ;  whence  it  is  said  that  it  was  not  intended  to 
bind  them  more  effectually,  nor  for  a  longer  period ;  and  it  is 
demanded,  if  the  object  was  merely  to  create  a  lien  without  limiting 
it,  why  was  it  not  said  so  in  terms,  and  without  reference  to  the 
attributes  of  a  judgment?  It  might  be  demanded  with  equal  rea- 
son on  the  other  side,  if  the  object  was  not  only  to  create  a  lien, 
but  to  limit  it,  why  was  not  that  also  said  in  terms  ?  The  truth  is, 
there  is  a  fashion  of  speech  peculiar  to  public  bodies,  as  well  as  par- 
ticular classes,  which  is  followed  as  much  from  habit  as  from  con- 
venience, of  which  the  perpetual  recurrence  of  set  forms  of 
expression  in  successive  enactments  on  the  same  subject,  is  a  fre- 
quent example.  So  far  was  a  judgment  from  being  employed  to 
represent  the  general  properties  of  a  sheriff's  recognisance,  and  by 
consequence  to  denote,  as  it  is  supposed,  a  limitation  of  the  lien, 
that  it  was  introduced  into  the  legislation  on  the  subject  for  a  dis- 
tinct and  opposite  purpose,  and  at  a  time  when  the  lien  of  the  par- 
ticular judgment  put  as  an  example  was  without  any  limitation 
whatever.  A  limitation  in  point  of  duration  was  affixed  to  it,  in 
common  with  that  of  judgments  in  the  Common  Pleas,  by  the  Act 
of  1798,  and  in  point  of  extent  the  year  following  ;  but  the  legisla- 
ture had  enacted  in  1790,  that  the  recognisance  of  sheriffs  and  cor- 
oners should  be  "  in  the  nature  and  effect  of  judgment  obtained  IN 
THE  SUPREME  COURT,"  and  that  they  should  "  bind  the  lands, 
tenements  and  hereditaments  of  the  said  sheriffs  and  coroners  in  the 
same  manner  as  such  judgments:  2  Dall.  Laws  771.  Now,  it  is 
well  known  that  a  judgment  of  the  Supreme  Court  bound  the  lands 
of  the  debtor,  at  that  time,  all  over  the  state,  while  a  judgment  of 
the  Common  Pleas  bound  no  more  than  those  within  the  county ; 
and  it  was  evidently  not  to  put  those  recognisances  on  a  footing 
with  judgments  in  any  other  respect  than  as  regarded  the  range  of 
the  lien,  that  the  word  judgment  was  mentioned  at  all,  or  in  pre- 
ference to  a  mortgage  which  was  rendered  unfit  for  the  purposes 
of  illustration  by  the  specific  nature  of  its  lien.  They  were  not 
declared  to  be  judgments  in  contemplation  of  law,  nor  put  on  the 
footing  of  judgments,  like  recognisances  at  the  common  law,  but 
they  received  from  the  legislature  only  one  particular  property  of 
the  judgment  of  a  particular  court,  instead  of  the  properties  which 
were  common  to  the  judgments  of  all  the  courts.  But  even  when 
the  legislature  thought  proper  to  divest  the  judgment  of  the  Su- 
preme Court  of  its  peculiar  property,  as  was  done  in  1799, 
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by  restraining  its  lien  to  lands  within  the  county,  no  one  dreamed 
that  the  act  had  produced  a  corresponding  restriction  in  respect  of 
these  recognisances ;  yet  that  effect  would  have  been  rather  more 
natural  than  the  one  insisted  on  here.  That  no  restriction  was 
actually  intended,  is  manifest  in  the  provisions  of  the  act  on  which 
the  question  for  discussion  arises,  by  which,  though  passed  still 
later,  the  lien  is  retained  in  its  widest  extent.  If,  however,  no 
alteration  in  any  respect  was  intended  to  be  made  by  this  Act  of 
1803,  why,  it  may  be  demanded,  is  there  an  alteration  in  the 
phraseology?  Simply  because  the  lien  of  judgment  in  the  Su- 
preme Court,  having  in.  the  meantime  been  restrained  to  lands 
within  the  county,  had  ceased  to  answer  the  purposes  of  illustration 
any  better  than  a  mortgage ;  and  the  legislature  consequently  had 
recourse  to  the  instance  of  simultaneous  judgments  of  all  the  county 
courts  in  the  state,  to  signify  what  had  been  less  awkwardly  signi- 
fied by  instancing  the  judgment  of  a  court  whose  jurisdiction  was 
commensurate  with  the  state  itself;  and  the  form  of  enactment 
was  varied  no  further.  "All  the  lands,  tenements  and  heredita- 
ments, which  the  sheriffs,  coroners  and  their  sureties  shall  pos- 
sess or  be  entitled  to  in  every  county  within  this  Commonwealth," 
say  the  legislature,  "  shall  be  bound  by  a  recognisance,  taken  in 
manner  aforesaid,  as  effectually  as  a  judgment  to  the  same  amount 
in  the  Court  of  Common  Pleas  of  all  the  counties  aforesaid,  might 
or  could  NOW  bind  the  same."  Was  not  the  intent  of  this  to  give 
a  lien  on  the  lands  of  the  cognisors  all  over  the  state,  and  was  not 
the  lien  of  simultaneous  judgments  in  the  county  courts  resorted 
to  as  an  illustration,  because  it  was  peculiarly  familiar  to  the 
general  apprehension,  while  it  excluded  the  notion  of  restriction, 
which  would  have  been  suggested  by  a  reference  to  a  mortgage  or 
any  other  specific  lien  ?  Of  the  actual  intent  there  cannot  be  a 
doubt.  The  word  now  is  senseless,  if  it  be  not  taken  to  have 
been  predicated  of  the  change  that  had  taken  place,  by  which  it 
had  become  impossible  to  create  a  lien  of  indefinite  extent  by  the 
instrumentality  of  but  one  judgment.  Whatever  may  have  been 
the  policy  of  the  legislature  in  regard  to  other  liens,  its  disposition, 
apparent  in  all  the  legislation  that  has  taken  place  on  the  subject, 
particularly  the  Act  of  1790,  has  been  to  increase  the  effect  of  the 
security,  never  to  decrease  it ;  and  we  are  bound  to  give  the 
present  act,  which  is  a  remedial  one,  an  interpretation  that  will 
best  correct  the  mischief  intended  to  be  repressed.  Why,  then, 
should  we  lay  hold  on  particular  expressions  in  defiance  of  their 
obvious  meaning,  in  order  to  bring  the  lien  under  the  operation  of 
a  law  which  was  enacted  in  reference  to  a  different  subject,  and 
whose  provisions  are  applicable,  in  their  letter  and  their  spirit,  but 
to  judgments  in  the  common  acceptation  of  the  word?  The  incon- 
venience of  having  the  land  tied  up  an  indefinite  time,  and  the 


Nov.  1831.]  OF  PENNSYLVANIA.  289 

[Snyder  r.  Commonwealth.] 

necessity  there  might  be  for  postponing  the  settlement  of  the  estate 
after  the  recognisor's  death,  are  the  only  reasons  that  have  been 
offered  on  the  score  of  policy  to  dispose  the  mind  towards  such  a 
construction.  The  number  of  the  estates  thus  fettered,  is  however 
too  inconsiderable  to  render  the  inconvenience  a  general  one;  and  it 
is  incomparably  small  when  weighed  with  the  injury  that  would  be 
done  to  a  countless  number  of  persons  by  impairing  the  security. 
The  construction  contended  for  would  place  these  in  a  situation 
infinitely  more  precarious  than  that  of  a  judgment-creditor,  who 
may,  by  diligence,  preserve  the  security  of  his  lien  till  satisfaction 
had ;  but  it  is  not  pretended  that  the  lien  of  this  species  of  recog- 
nisance might  be  revived  as  in  the  case  of  a  judgment;  and  thus 
a  .cause  of  action  which  had  been  dormant  because  undiscovered 
until  the  expiration  of  two  years  from  the  completion  of  the  official 
term,  would  be  excluded  from  the  benefit  of  the  official  security. 
Many  causes  of  action  are  overlooked  for  that  period,  or  in  fact  do 
not  arise  within  it.  Indeed  by  strict  analogy  to  the  lien  of  judgments 
as  it  now  stands,  to  originate  an  action  on  the  recognisance  within  the 
five  years,  would  not  preserve  the  lien  without  a  prosecution  of  it 
to  judgment  within  the  same  time,  and  even  then  it  would  be  the 
lien  of  the  judgment,  and  not  of  the  recognisance  that  could  be 
looked  to,  to  hold  the  land  for  a  longer  time.  Judgments  are  to 
be  revived  periodically ;  and  if  it  be  said  that  an  action  will  per- 
form the  office  of  a  scire  facias  to  revive  the  lien  of  a  recognisance 
once  for  all,  the  applicability  of  the  act  is  denied  or  its  provisions 
must  be  violated.  That  is  not  all ;  suits  against  sureties  in  these 
recognisances,  are  limited  to  five  years,  while  no  limitation  is 
affixed  to  the  responsibility  of  the  principle  as  regards  either  his 
person  or  his  land,  yet  the  construction  contended  for,  would  give 
him  the  immunity  of  a  surety  in  every  respect  but  that  of  personal 
liability,  which,  it  seems  to  me,  would  be  contrary  to  the  manifest 
intention  of  the  legislature.  I  am  of  opinion  therefore  that  the 
lien  of  these  recognisances,  is  unlimited  both  in  duration  and 
extent. 

HUSTON,  J. — This  case  is  not  clear  of  doubt,  but  I  would  say 
the  lien  of  the  sheriff's  recognisance  is  gone  in  all  cases  where  suit 
is  not  commenced  within  five  years  from  its  date. 

If  the  matter  depended  on  the  fourth  section  of  the  Act  of  the 
28th  March  1803,  there  would  be  more  difficulty.  All  the  lands 
&c.,  which  such  sheriff,  coroners,  and  their  sureties  shall  be  entitled 
to  in  every  county  in  the  Commonwealth,  shall  be  bound  by  such 
recognisance,  as  effectually  as  a  judgment  to  the  same  amount  in 
all  the  counties  might  or  could  now  bind  the  same;  and  the  proviso 
that  no  suit  against  the  sureties  shall  be  sustained  unless  the  same 
be  commenced  within  five  years  from  the  date  of  such  bond  or 
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recognisance,  leaves  it  equivocal.  The  proviso  is  more  extensive 
than  the  lien,  it  not  only  relieves  the  land  of  the  sureties  from  lien, 
but  releases  the  surety  from  suit. 

By  the  Act  of  4th  April  1798,  the  lien  of  a  judgment  ceased  at 
the  end  of  five  years.  It  is  asked  of  us  to  make  this  recognisance 
•which  by  the  law  is  equal  to  a  judgment,  much  superior  to  it.  We 
must  always  take  it  that  the  legislature  knows  of  existing  laws. 
In  this  case  we  are  sure  that  the  act  of  the  4th  April  was  before 
them,  for  first  they  say  "as  effectually  as  a  judgment  might  or  could 
now  bind,  and  secondly  the  fourth  section  of  Act  4th  April  1798, 
is  expressed  by  a  limitation  of  the  liability  of  sureties  in  bonds  of 
public  officers,  and  by  it  the  limitation  is  seven  years  from  the 
cause  of  action,  this  by  the  Act  28th  March  1803,  is  limited  to  five 
years  from  date  of  bond,  hence  I  would  infer  that  the  legislature 
knew  a  judgment  then  bound  only  five  years  and  said  a  recogni- 
sance bound  only  for  same  time.  It  is  said  no  sci.  fa.  can  issue  to 
continue  the  lien  of  this  recognisance.  I  answer  it  was  not 
intended  to  be  continued  when  we  consider  that  this  lien  extended 
over  the  whole  state,  and  might  affect  purchasers  who  never  heard 
that  owners  of  lands  had  been  sheriffs ;  it  is  not  strange  that  a  lien 
so  extensive  in  its  range  should  be  short  in  its  duration.  It  exists 
solely  by  Act  of  Assembly  ;  I  would  not  extend  it  beyond  the 
letter  of  the  act ;  more  harm  than  good  will  follow  the  extension. 
In  short,  I  would  have  said  a  sheriff  may  be  sued  on  his  official 
bond  or  recognisance  twenty  years  after  its  date  and  when  judgment 
recovered  execution  might  be  levied  on  any  property  he  might  then 
have.  But  I  would  not  hold  his  recognisance  to  be  a  lien  so  as  to 
affect  purchasers  for  longer  than  five  years  from  its  date. 

ROGERS,  J.,  was  sitting  at  Nisi  Prius,  and  Ross,  J.,  concurred  in 
the  point  directly  decided,  without  expressing  an  opinion  whether 
the  lien  extended  to  lands  not  within  the  county. 

Judgment  affirmed. 

Referred  to,  7  W.  188. 
Followed,  5  W.  &  S.  493. 

See  Acts  15th  April  1834,  §74,  P.  L.  551;  3d  April  1860,  P.  L.  650; 
13th  April  1868,  P.  L.  948,  regulating  the  lien  of  a  sheriff's  recognisance. 
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Cuncle  against  Dripps. 

IN    ERROR. 

A  party  may  bind  himself  not  to  take  out  a  writ  of  error. 

ERROR  to  the  Court  of  Common  Pleas  of  Lancaster  county. 

This  was  a  suit  brought  originally  before  a  justice  of  the  peace 
by  Robert  Dripps,  the  defendant  in  error,  against  Jacob  Cuncle.  It 
was  referred,  and  the  arbitrators  found  for  the  plaintiff  ninety-eight 
dollars ;  the  defendant  appealed,  and  in  the  Common  Pleqs  it  was 
again  referred,  under  the  Act  of  1810,  and  an  award  made  in  favor 
of  the  plaintiff.  After  this,  the  parties  entered  into  an  agreement, 
to  refer  all  matters  in  variance  to  referees,  and  that  their  report 
should  be  "absolutely  final  and  conclusive"  between  them,  "so  that 
neither  shall  have  a  right  to  appeal  from,  file  exceptions  to,  or  take 
a  writ  of  error  on  the  same,  but  that  the  prothonotary  shall  enter 
judgment  thereon."  These  referees  reported  in  favor  of  the  plain- 
tiff "  fiTty-four  dollars  forty-four  cents,  with  costs  of  suit."  A  motion 
was  made  to  enter  judgment,  "without  costs  for  plaintiff,  and  in 
favor  of  defendant  for  costs."  The  Court  of  Common  Pleas  dis- 
charged the  rule  entered  on  this  motion,  and  the  defendant  took 
this  writ  of  error. 

EllmaTcer  and  Montgomery,  for  the  defendant  in  error,  moved  to 
quash  the  writ. 

M.  Hopkins  and  Porter,  for  the  plaintiff,  resisted  the  motion. 

PER  CURIAM. — Cannot  a  party  bind  himself  not  to  take  a  writ 
of  error  ?  It  never  was  before  doubted ;  and  it  would  be  a  scandal 
to  the  administration  of  justice,  if  this  writ,  taken  as  it  notoriously 
is,  in  fraud  of  the  agreement,  were  supported. 

Writ  quashed. 

Followed,  7  W.  364;  9  C.  537. 
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In  an  action  for  work  done  in  finishing  a  house,  it  is  competent  to  prove, 
to  show  that  the  house  belonged  to  the  plaintiff,  and  not  the  defendant,  that 
defendant  bought  the  property,  paid  a  part  of  the  purchase-money,  and 
declared  at  the  time  that  the  purchase  was  fur  the  plaintiff,  if  it  be  also  proved 
that  the  plaintiff  paid  up  the  residue  of  the  purchase-money :  this  was 
evidence  of  confirmation  of  everything  that  had  been  said  or  done  at  the  time 
of  the  purchase  as  part  of  the  res  gestce. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Lancaster. 

It  was  an  action  of  debt  brought  by  Martin  Hoover,  the  defend- 
ant in  error,  against  Peter  Burk,  the  plaintiff  in  error,  for  carpen- 
ter's work  done  "in  building  and  finishing  a  house  in  Millerstown." 
The  defendant  below,  in  order  to  show  that  the  house,  in  the  finish- 
ing of  which  the  work  charged,  was  done,  was  the  plaintiff's  own 
property,  and  not  his,  offered  to  prove,  that  the  witness  sold  two 
lots  of  ground  in  Millerstown,  Lancaster  county,  for  twelve  hundred 
pounds  to  Peter  Burk,  who  paid  him  sixty  pounds  on  account,  and 
at  the  time,  he  (Burk)  "  said  he  had  bought  them  for  the  plaintiff, 
Martin  Hoover;"  that  the  said  Martin  Hoover  paid  the  witness  the 
balance  of  the  consideration,  as  agreed  upon  by  Burk,  the  defend- 
ant, on  behalf  of  Martin  Hoover  and  the  witness.  The  court 
received  all  the  evidence  so  offered,  except  that  Burk  "said  he  had 
bought  them  for  the  plaintiff,  Martin  Hoover,"  this  part  of  the  offer 
the  court  rejected,  and  upon  exception  by  the  defendant,  sealed  a 
bill.  The  jury  gave  a  verdict  for  the  plaintiff. 

Error  was  assigned  in  the  rejection  of  the  evidence  mentioned  in 
the  bill  of  exceptions. 

Frazer,  for  the  plaintiff  in  error,  was  stopped  by  the  court. 
Champneys,  for  the  defendant  in  error. 

PER  CURIAM. — The  bare  declaration  of  the  defendant  that  the 
house  in  the  finishing  of  which  the  work  charged  was  done,  was  the 
plaintiff's  own  property,  and  not  that  of  the  defendant,  would  not 
have  been  competent  to  discharge  him ;  but  it  was  otherwise  when 
taken  in  connection  with  the  acts  of  confirmation  of  the  plaintiff. 
The  offer  was  to  prove  that  at  the  time  of  the  sale  to  the  defendant 
and  the  payment  of  part  of  the  purchase-money,  not  only  that  he 
declared,  the  purchase  was  for  the  plaintiff,  but  that  the  plaintiff 
paid  up  the  residue  of  the  purchase-money ;  and  surely  that  was 
evidence  of  confirmation  of  everything  that  had  been  said  or  done 
at  the  time  of  the  purchase,  as  part  of  the  res  gestce.  It  ought, 
therefore,  to  have  gone  to  the  jury. 

Judgment  reversed,  and  venire  de  novo  awarded. 


Nov.  1831.]  OF  PENNSYLVANIA.  233 


Jaines  and  Robert  Karnsey,  Executors  of  Ramsey, 
against  Johnson. 

IN  ERROR. 

Where  the  question  was  whether  a  judgment  was  paid,  the  execution  wit  . 
proof  of  actual  payment  over  of  the  money  made  on  it,  is  good  evidence  with- 
out producing  the  levy,  or  vendue  paper,  containing  an  account  of  the  sale 
of  the  goods  out  of  which  the  money  was  made. 

Had  the  object  been  to  prove  the  contents  of  the  paper  called  the  levy,  or 
the  vendue  paper,  it  must  have  been  produced. 

Neither  the  conduct  of  a  witness  in  other  transactions,  nor  particular 
instances  of  misconduct,  can  be  given  in  evidence. 

ERROR  to  the  Court  of  Common  Pleas  of  Lancaster  county. 

The  case  was  an  issue,  joined  in  the  common  form  of  a  wager, 
directed  by  the  Common  Pleas  upon  the  appropriation  of  the  money 
arising  from  the  sale  of  the  real  estate  of  William  Brown,  to  try  the 
question  whether  William  Ramsey's  judgment  against  Brown  had 
been  paid  and  was  joined  between  Johnson,  another  judgment- 
creditor,  and  Ramsey's  executors,  who  were  made  defendants. 

Upon  the  trial  of  the  cause  the  plaintiff,  Johnson,  produced  an 
execution,  issued  by  John  Baird,  Esquire,  before  whom  Ramsey's 
judgment  against  Brown,  had  been  obtained,  upon  that  judgment, 
and  proved  by  Jacob  Stoner,  the  constable,  that  it  was  filled  up  in 
his  handwriting,  that  John  Baird  signed  and  gave  it  to  him,  with 
others.  That  he  had  made  a  levy  on  the  execution,  advertised  and 
sold  upon  it.  That  there  was  a  vendue  paper  made  at  the  sale 
which  contained  the  amount  of  the  sale,  mentioning  every  article 
and  the  price  for  which  it  sold.  That  the  levy  was  in  writing,  but 
that  he  had  left  it  at  home,  and  the  vendue  paper  was  in  the  posses- 
sion of  the  constable  of  the  township.  The  plaintiff  then  offered  to 
prove  by  the  witness,  "that  he  levied  goods  of  William  Brown,  and 
sold  them  by  virtue  of  the  executions  of  Ramsey  and  others  against 
Brown,  to  the  amount  of  one  hundred  and  sixty-five  dollars.  That 
he  paid  it  over  to  John  Baird,  Esquire,  the  justice."  To  which 
offer  the  counsel  of  the  defendant  objected,  but  the  court  overruled 
their  objection  and  permitted  the  said  evidence  to  be  given,  except 
that  part  which  is  contained  within  crotchets,  which  was  rejected, 
and  a  bill  of  exceptions  was  sealed  by  the  court. 

The  defendant  endeavored,  by  the  cross-examination  of  the  wit- 
ness, to  discredit  him,  and  show  that  the  money  had  been  applied 
to  other  executions.  They  then  offered  to  prove  that  the  witness 
had  stated  that  while  constable  he  used  to  assist  John  Baird,  Esq., 
in  his  office,  that  he  could  write  his  name  so  that  he  could  not  tell 
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it  himself,  whether  it  was  his  own  handwriting  or  that  of  the  wit- 
ness, and  that  he  had  written  his  name  to  process  which  he  had. 
The  court  overruled  the  offer  and  sealed  a  hill  of  exceptions. 

The  verdict  was  for  the  plaintiff,  and  error  was  assigned  here  in 
the  two  bills  of  exceptions  stated. 

The  cause  was  argued  hy  Porter  and  Buchanan,  for  the  plaintiff 
in  error,  and  Parke  and  W.  Hopkins,  for  the  defendant  in  error. 

PER  CURIAM. — The  point  in  the  first  bill  of  exceptions,  suffi- 
ciently resembles  one  of  the  points  in  Heckert  v.  Hayne,  6  Binn. 
606,  to  authorize  a  decision  of  it  on  the  authority  of  that  case. 
There  the  object  was  to  prove  payment  of  money,  for  which  a  receipt 
had  been  given,  attested  by  a  witness ;  and  to  an  objection  that  the 
proof  could  be  made  only  by  that  witness,  it  was  answered  and  so 
held,  that  if  the  question  had  been  on  the  existence  of  the  receipt, 
he  must  have  been  produced,  but  that  actual  payment  could  be 
proved,  like  another  fact,  by  him  who  made  it.  Had  the  object 
here  been  to  prove  the  contents  of  the  paper  called  the  levy,  or  the 
vendue  paper,  it  must  have  been  produced.  But  neither  of  these 
was  necessarily  a  part  of  the  execution,  being  merely  a  memoran- 
dum for  the  officer's  convenience ;  and  the  plaintiff's  case  was  made 
out  pro  tanto,  by  producing  the  execution  with  proof  of  actual  pay- 
ment over  of  money  made  on  it. 

It  is  impossible  to  see  the  pertinency  of  the  evidence,  the  rejec- 
tion of  which  is  the  subject  of  the  remaining  exception.  The  con- 
duct of  the  witness  in  other  transactions,  could  not  effect  the  rights 
of  the  parties  in  this  ;  nor  could  particular  instances  of  misconduct 
be  proved  on  him,  to  effect  his  character  for  credibility. 

Judgment  affirmed. 
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Brubaker  against  Robinson. 


In  a  case  where  it  was  a  question  of  fact,  whether  the  defendant  had  pur- 
chased a  tract  of  land  (which  he  afterwards  sold  at  an  advance,  of  which 
the  plaintiff  claimed  a  part  as  a  partner),  in  partnership  with  the  plaintiff, 
or  whether  he  bought  upon  an  agreement  that  the  advance  upon  a  resale 
should  be  applied  to  pay  a  specific  debt,  it  is  relevant  and  competent  for  the 
defendant  to  prove  that  it  was  so  applied,  as  it  goes  to  support  his  defence  in 
part. 

Where  there  is  a  purchase  by  individuals  of  a  tract  of  land,  and  a  sale  of 
it  again  for  their  mutual  benefit,  assumpsit  by  one  of  them  may  bo  sustained 
to  recover  his  share  of  the  price.  Dubitatur,  if  such  transaction  constitutes 
a  technical  partnership.  It  it  did,  as  it  related  only  to  a  single  item,  and  the 
equal  division  of  the  gain  thereby  made,  and  does  not  require  that  auditors 
should  settle  an  account,  the  action  of  account-render  is  not  essential,  but 
assumpsit  may  be  obtained. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Lancaster. 
The  statement  of  the  case  contained  in  the  opinion  of  the  court 
makes  it  unnecessary  to  give  any  other.     It  was  argued  by 

Champneys,  for  the  plaintiff  in  error. 
Porter,  contra. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — This  was  an  action  of  assumpsit  brought  by  the 
plaintiff  in  error  against  the  defendant,  in  the  District  Court  of 
Lancaster,  to  recover  the  one  equal  fourth  part  of  eight  hundred 
and  fifty  dollars. 

It  appeared  from  the  evidence  given  on  the  trial  of  this  cause  in 
the  court  below,  that  a  certain  Adam  Zell,  had  been  the  owner  of 
a  farm  and  mill  in  Lancaster  county,  and  was  indebted  to  the  estate 
of  Jacob  Clemence,  deceased,  in  the  sum  of  nine  hundred  dollars. 
That  a  certain  James  Ralston  was  the  guardian  of  two  minor 
children  of  Jacob  Clemence,  and  that  Zell  wanted  Ralston,  as  the 
guardian  of  these  children,  to  whom  the  nine  hundred  dollars  was 
coming,  to  accept  of  his  bond  for  the  payment  of  it  at  a  future  day. 
Ralston  agreed  to  do  so,  if  he  would  give  his  bond  with  security, 
which  was  done  by  William  Robinson  becoming  bound  in  a  bond 
with  Zell,  as  his  security  to  Ralston,  for  the  payment  of  the  nine 
hundred  dollars,  with  interest.  Afterwards  on  the  fourth  of 
February,  eighteen  hundred  and  twenty,  Adam  Zell  assigned  all 
his  property  to  John  Robinson,  the  defendant,  William  Robinson, 
the  security,  Joseph  Weaver,  and  Abraham  Brubaker,  the  plaintiff, 
in  trust  for  the  payment  of  his  debts.  In  the  September  following, 
the  farm  and  mill  of  Zell,  which  had  been  taken  in  execution  by  the 
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sheriff  as  the  property  of  Zell,  were  sold  under  a  writ  of  venditioni 
exponas  to  John  Robinson,  the  defendant,  for  forty-five  hundred 
dollars,  who,  on  the  thirtieth  of  the  same  month,  sold  the  same 
property  to  John  Miller  for  fifty-three  hundred  and  fifty  dollars ; 
eight  hundred  and  fifty  dollars  more  than  he  bid  for  it  at  the 
sheriff's  sale.  This  sum  was  paid  by  John  Miller  to  John  Robin- 
son, who  paid  the  sheriff  the  amount  of  his  bid,  and  gave  to  Miller 
a  bond  guaranteeing  the  title  to  the  property.  The  plaintiff  in 
this  case  claimed  that  the  defendant  purchased  the  farm  and  mill 
at  the  sale  by  the  sheriff,  under  an  agreement  previously  entered 
into  between  him,  the  defendant,  John  Zell,  and  Joseph  Weaver, 
that  the  defendant  should  attend  the  sale,  which  was  about  to  be 
made  by  the  sheriff,  and  buy  the  property  in  his  own  name,  for  the 
joint  benefit  of  the  four,  and  make  sale  of  it  again  at  the  highest 
price  that  could  be  obtained  for  it,  and  divide  the  advance,  whatever 
it  might  be,  equally  between  them.  That  the  defendant  by  his 
sale  of  the  property  to  John  Miller  had  gained  an  advance  of  eight 
hundred  and  fifty  dollars,  the  one-fourth  of  which,  according  to  the 
agreement  between  them,  he  was  bound  to  pay  to  the  plaintiff. 

The  defendant  denied  having  made  such  agreement,  and  gave 
evidence  of  the  declaration  of  the  plaintiff  that  the  profits  of  the  sale 
to  Miller  were  to  be  applied  towards  paying  the  debt  of  James 
Ralston,  guardian  of  the  two  minor  children  of  Jacob  Clemence,  for 
which  William  Robinson,  was  bound,  as  a  surety  for  Adam  Zell, 
and  that  he  the  defendant,  and  William  Robinson  had  paid  to 
James  Ralston  eight  hundred  and  twenty  dollars  and  ninety-two 
cents,  in  part  discharge  of  the  bond  of  Zell  and  William  Robinson, 
upon  which  there  was  still  a  balance  due  of  upwards  of  three  hun- 
dred and  sixty  dollars.  The  evidence  of  the  payment  of  this  money 
to  Ralston,  was  the  deposition  of  Ralston,  which  was  objected  to  by 
the  counsel  for  the  plaintiff,  because  as  he  alleged  the  matter  of  it 
was  irrelevant  and  therefore  inadmissible.  The  court  overruled 
the  objection  and  admitted  the  testimony.  The  opinion  of  the  court 
in  this  behalf  was  excepted  to  by  the  plaintiff,  and  the  court  signed 
a  bill  of  exceptions,  which  is  made  the  foundation  of  the  first  error 
assigned  here  by  the  plaintiff.  There  was  certainly  no  error  in 
the  court  below  admitting  the  deposition  of  James  Ralston.  Because 
if  the  jury  believed  the  evidence  which  was  given  on  the  part  of 
the  defendant,  that  the  plaintiff  had  agreed  that  the  advance  or 
profits  of  the  sale  of  the  farm  and  mill  to  Miller,  should  be  paid  to 
Ralston  towards  liquidating  the  bond  of  Adam  Zell,  and  William 
Robinson,  and  again  that  it  had  been  so  appropriated  by  the  defend- 
ant, it  would  most  clearly  have  been  a  good  defence  against  the 
plaintiff's  claim  in  thi$  suit,  and  it  must  be  admitted ;  I  think, 
that  the  deposition  of  Ralston  went  directly  to  supoort  this  defence 
in  part,  and  was  therefore  admissible. 
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The  next  error,  which  is  the  only  remaining  one,  is  that  the 
court  charged  the  jury  that  the  plaintiff  could  not  sustain  his  ac- 
tion because  it  was  assumpsit,  and  founded  upon  a  partnership 
transaction  between  the  parties  without  any  previous  settlement  of 
the  partnership  accounts  having  been  made,  and  balance  thereupon 
found,  to  be  due  by  the  defendant  to  the  plaintiff. 

In  this  part  of  the  charge  of  the  court  below,  to  the  jury,  I  think 
there  was  error.  For  admiting  that  a  technical  partnership  existed, 
of  the  correctness  of  which  I  very  much  doubt,  there  was  but  a 
single  item  to  be  settled,  the  partnership,  if  such  it  may  be  called, 
being  at  an  end.  The  whole  scope  of  the  agreement  contemplated 
only  the  purchase  of  a  single  item  of  property,  and  the  sale  of  it 
again,  and  an  equal  division  of  the  gain  thereby  made  between 
them.  It  cannot  be  pretended  that  there  is  any  necessity  for  the 
intervention  of  auditors  to  state  and  settle  an  account  when  the 
whole  matter  consists  merely  of  the  purchase  of  a  single  tract  of 
land,  and  the  sale  of  it  again;  and  the  question  to  be  answered  is, 
how  much,  if  anything  has  been  gained  by  the  purchase,  and  resale, 
after  deducting  the  expenses  attending  it?  This  can  be  ascertained 
with  as  much  facility  and  certainty,  by  a  jury,  as  by  auditors,  and 
the  verdict  of  the  jury,  at  once  closes,  and  puts  an  end  to  all 
further  controversy.  Where  the  transaction  is  of  such  a  nature  as 
to  render  the  calling  in  of  auditors  altogether  unnecessary,  the 
action  of  account  render  may  very  well  be  avoided ;  for  the  pro- 
secution of  such  an  action  is  not  only  attended  with  more  than 
double  the  costs  and  expenses,  but  more  than  double  the  delay  of 
assumpsit.  This  principle  was  adopted  by  the  Supreme  Court  of 
New  York,  in  Musier  v.  Trumpbour,  5  Wendell's  Rep.  274,  where 
the  plaintiff  and  defendant  agreed  to  burn  lime  on  the  share,  one 
was  to  fill  the  kiln  with  stone,  and  the  other  to  burn  it,  and  furnish 
the  necessary  wood  for  that  purpose,  the  lime  to  be  equally  divided 
between  them;  and  although  it  was  held  that  this  created  a  tech- 
nical partnership,  yet  that  an  action  at  law,  in  assumpsit,  might  be 
maintained  by  the  one  against  the  other,  for  a  balance  due  him,  and 
growing  out  of  the  partnership  transaction,  inasmuch  as  there  was 
but  a  single  item  to  liquidate.  The  judgment  of  the  court  below 
is  reversed  for  this  second  error  assigned,  and  a  venire  de  novo 
awarded,  that  the  plaintiff  may  proceed  to  another  trial  in  the 
court  below,  if  he  should  think  himself  able  to  encounter  successfully 
the  evidence  which  the  defendant  gave  on  the  former,  and  will  no 
doubt  again  give  on  the  next  trial,  of  what  I  consider  will  be  a 
good  defence  against  the  plaintiff's  claim  if  established  to  the  satis- 
faction of  the  jury. 

Judgment  reversed  and  a  venire  de  novo  awarded 

Referred  to,  15  Smith  129. 

Commented  on,  13  Smith  341. 

Followed,  2  Wh.  40  ;  5  Wr.  112  ;  13  Smith  338. 
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Acre  and  Weiss  against  Gilbert,  Lauby  and  others. 

IN  ERROR. 

Where  a  deputy- survey  or  upon  a  precisely  descriptive  warrant,  in  1793, 
made  a  survey  which  did  not  adjoin  on  one  of  the  boundaries  called  for,  and 
run  into  land  that  had  been  previously  appropriated,  and  in  1806  having 
discovered  the  mistake,  before  any  other  right  had  commenced,  and  before  he 
returned  his  survey  he  went  on  the  ground  and  altered  the  survey,  and  marked 
it  on  the  ground.  Held,  that  the  title  by  such  warrant,  and  such  survey  so 
altered,  was  good  against  the  title  of  one  who  commenced  an  improvement 
on  the  land  left  out  by  the  first  survey,  in  1808,  although  such  warrant  and 
survey  was  not  returned  until  1810. 

ERROR  to  the  Court  of  Common  Pleas  of  Schuylkill  county. 

This  was  an  ejectment  by  the  defendants  in  error,  who  were 
plaintiffs  below,  against  the  plaintiffs  in  error,  who  were  defendants 
below,  for  fifty-three  acres  of  land,  in  which  the  plaintiffs  obtained 
a  verdict  and  judgment. 

The  plaintiff's  title  to  the  land  was  founded  on  an  improvement, 
commenced  in  1808,  without  office  right  or  survey. 

The  defendants  gave  the  following  evidence  of  their  title : 

A  warrant  to  Jacob  Bachman  for  one  hundred  acres  of  land, 
adjoining  lands  of  Michael  Ohl,  John  Sigfried  and  James's  land 
near  Lizard  creek,  Penn  Township,  Northampton  county,  dated  the 
third  of  September  seventeen  hundred  and  ninety-three,  and  a 
survey  thereon  including  the  land  in  dispute;  and  bounded  by 
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land  of  Jacob  Sigfried,  Paul  Frantz,  land  late  of  Abel  James  and 
land  of  John  Hantwork  and  Michael  Ohl,  by  George  Palmer,  D. 
S.,  made  on  the  seventeenth  of  October  eighteen  hundred  and  six, 
and  returned  on  the  5th  of  July  eighteen  hundred  and  ten.  On 
the  twenty-second  of  February  eighteen  hundred  and  fourteen, 
a  patent  issued  to  Jacob  Weiss,  the  defendant,  for  the  land  in 
dispute. 

It  was  admitted  that  in  seventeen  hundred  and  ninety-three,  a 
certain  Jacob  Bachman,  surveyed  under  George  Palmer ;  that  he 
made  a  survey  of  the  warrant  to  Jacob  Buchman,  leaving  out  a  part 
of  the  vacant  land  described  in  said  warrant,  varying  the  descrip- 
tion, and  running  into  old  surveys,  as  represented  in  Palmer's  draft, 
which  survey  so  erroneously  made,  Palmer  refused  to  return,  and 
rectified  the  mistake  as  per  his  deposition. 

Letter  and  deposition  of  George  Palmer,  given  in  evidence. 

"Andreas,  Penn  Township,  the  8th  October  1806. 
SIR  : — I  have  at  length  come  up,  in  order  to  finish  the  business 
of  Holshue,  Fuhr,  Rex  &  Co.,  at  which  time  you  ought  to  be  with 
me,  respecting  the  survey  Jacob  Bachman  once  made  for  you,  as  that 
survey  ran  into  John  Hantwork's,  and  I  am  afraid  Hantwork's  in- 
cluded the  valuable  part  of  the  land.  If  you  think  it  worth  your 
attention  further,  please  to  let  Jacob  come  over  and  I  will  endeavor 
to  finish  the  whole. 

I  am,  with  esteem,  yours, 

GEO.  PALMER." 

"JACOB  WEISS,  Esq." 

Northampton  County,  ss. 

Before  me,  Conrad  Reyer,  one  of  the 

justices  of  the  peace,  in  and  for  said  county,  personally  appeared 
George  Palmer,  Esq.,  late  deputy  surveyor  of  said  county,  and 
being  duly  affirmed  according  to  law,  did  depose  and  say :  That 
Jacob  Bachman,  whom  the  said  deponent  had  sometimes  employed 
as  his  deputy,  having  made  a  survey  for  Jacob  Weiss,  on  a  war- 
rant granted  to  Jacob  Buchman,  dated  the  third  day  of  December 
1793,  in  Penn  township,  late  Northampton  county  (now  West 
Penn,  Schuylkill  county),  and  that  he,  the  said  deponent,  having 
examined  the  draft  of  said  survey,  he  found  that  it  interfered 
with  an  older  claim  and  survey  made  for  John  Hantwork,  and 
therefore  refused  to  return  it ;  that  in  October,  eighteen  hundred 
and  six,  the  said  deponent  went  personally  to  the  ground  claimed 
by  said  warrant,  and  executed  the  same  as  conformable  thereto 
as  could  be  done,  and  afterwards  made  a  return  thereof  to  sur- 
veyor-general's office  for  eighty-five  acres,  there  not  being  suffi- 
cient vacant  land  to  make  up  the  complement  the  said  warrant 
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called  for.  That  at  that  time  the  deponent  only  opened  the  line 
along  Hantwork's  claim,  and  finding  the  other  line  had  been  run 
and  distinctly  marked  for  the  adjoining  surveys,  he  did  not  deem 
it  necessary  to  open  them  anew — a  practice  which  he  had  been 
accustomed  to,  and  which  had  always  been  allowed  and  accepted 
by  the  surveyor-general.  And  the  said  deponent  doth  further 
depose  and  say,  that  at  the  time  of  his  making  said  survey  there 
was  no  improvement  whatever  made  on  the  land  included  in  his 
return  of  survey,  by  any  person  or  persons  whatsoever ;  and  also, 
that  Jacob  Weiss,  Jr.,  at  his,  the  said  deponent's  request,  was 
present  and  assisted  him  in  making  the  said  and  other  surveys  in 
that  neighborhood. 

The  following  draft  exhibits  the  surveys  made  and  referred  to 
with  the  adjoining  boundaries.  Those  in  italics  being  surveyed 
for  Jacob  Buchman : 
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The -defendants  requested  the  court  to  charge  upon  the  following 
points  : 

1.  That  it  is  competent  for  a  surveyor  to  extend  the  lines  of  a 
survey  at  any  time  before  it  has  been  returned ;  provided  it  does  no 
injury  to  third  persons. 

Ans.   "  This  is  true  as  a  general  rule." 

2.  That  the  lines  of  the  survey  in  question  having  been  extended 
by  Mr.  Palmer,  the  deputy-surveyor,  by  going  on  the  ground  and 
marking  one  of  the  extending  lines,  and  finding  the  other  lines 
distinctly  marked  for  the  adjoining  surveys,  before  the  date  of  the 
plaintiff's  improvement,  was  sufficient  to  entitle  the  warrantee  to 
the  land ;  that  survey  having  been  returned  in  less  than  four  years 
after  it  was  made. 

Ans.  "The  extension  of  the  lines  of  the  survey  in  question,  by 
Mr.  Palmer,  the  deputy-surveyor,  by  going  on  the  ground  and 
marking  one  of  the  lines  and  finding  the  other  lines  distinctly 
marked  for  the  adjoining  surveys,  before  the  date  of  plaintiff's 
improvement,  would  have  been  sufficient  to  entitle  defendant  to  the 
land,  had  lie  procured  the  surveys  as  extended,  to  have  been 
returned  before  plaintiffs  commenced  their  improvement." 

3.  That  if  the  warrant   under   which  the  defendant  claims,  is 
accurately  descriptive  of  the  land  for  which  it  calls,  and  the  deputy- 
surveyor,  through  ignorance  or  mistake  made  a  survey  excluding  a 
part  of  the  land,  described  in  said  warrant  and  not  comformably 
thereto,  it  was  competent  for  the  deputy  before  the  return  of  survey 
to  correct  the  mistake,  and  if  in  October  eighteen  hundred  and  six, 
before    the   commencement  of    plaintiff's  improvement,    the   said 
deputy  did  go  upon  the  ground  and  opened  and  marked  a  line, 
correcting   the   survey,    conformably    to   the    description    in    said 
warrant,  the  title  to  the  land  excluded,  vested  in  the  defendant  at 
that  time.     The  return  of  that  survey  having  been  in  reasonable 
time.  *  ' 

Ans.  "This  proposition  is  true,  as  applicable  to  cases  where  the 
rights  of  third  parties  do  not  intervene.  In  this  case  the  defendant, 
Weiss,  has  failed  to  procure  his  survey,  to  be  returned  until 
eighteen  hundred  and  ten;  plaintiff's  improvement  commenced  in 
eighteen  hundred  and  eight.  Weiss  had  his  survey  made  in 
seventeen  hundred  and  ninety-three,  excluding  the  land  in  con- 
troversy. He  suffered  it  to  remain  so  until  eighteen  hundred 
and  six,  when  he  had  his  survey  altered,  so  as  to  include  the 
land  in  controversy,  it  was  then  competent  for  him  to  have  that 
alteration  made ;  but  he  should  have  returned  his  survey  or  should 
have  procured  it,  to  be  returned.  Whether  the  survey  was  not 
returned  through  neglect  of  Weiss,  or  the  deputy-surveyor,  is 
immaterial  in  this  case.  Gilbert  might  purchase  the  land  in 
question,  at  any  time  previous  to  return  of  survey,  unless  he 
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had  actual  notice  of  the  alteration  in  Weiss's  survey,  by  which  the 
land  in  question  was  included  in  the  survey.  This  case  cannot  be 
distinguished  from  the  case  of  Diggs  v.  Downing,  4  S.  &  R.  348. 
The  principles  recognised  in  that  case  are  applicable  to  this  case. 
And  plaintiff  having  commenced  his  improvement  before  defend- 
ant's survey  was  returned,  and  without  any  notice  of  the  alteration 
of  defendant's  survey,  as  made  in  1806,  has  obtained  a  preference 
to  the  land  in  question.  Your  verdict  should  be  for  plaintiff,  there 
being  no  disputed  facts. 

It  has  been  objected  that  the  plaintiffs  could  not  recover  without 
a  survey.  The  land  in  question,  only  fifty-three  acres,  is  com- 
pletely surrounded  by  the  lines  of  adjoining  surveys,  made  by 
proper  authority  and  well  marked.  That  is  sufficient  to  designate 
the  plaintiff's  claim,  and  they  may,  in  this  case,  recover  without 
survey. 

Defendant's  counsel  excepted  to  the  charge  of  the  court. 

These  errors  were  assigned  : 

1.  The  court  erred  in  their  answer  to  the  1st,  2d  and  3d  points 
propounded  to  the  court. 

2.  The  court  erred  in  charging  the  jury  that  the  plaintiffs  could 
recover  without  a  survey  or  office  right,  to  designate  the  extent  of 
their  claim. 

Bannon,  for  the  plaintiff  in  error. — The  question  of  abandon- 
ment was  not  made  below,  nor  does  it  occur  here.  If  it  had  been 
raised,  the  defendant  would  have  given  evidence  to  prove  that  it 
was  the  default  of  Palmer  that  the  return  was  not  sooner  made. 
The  naked  question  presented  is,  whether  a  corrected  survey,  where 
a  survey  had  been  before  made  on  the  same  warrant,  and  found  to 
be  incorrect,  and  not  returned,  is  good  against  a  right  which  inter- 
venes between  the  time  of  making  the  corrected  survey  and  the 
return  ? 

Had  this  been  a  shifted  warrant,  the  title  would  not  have 
attached  until  the  return  of  survey,  but  the  warrant  was  precisely 
descriptive,  and  when  the  surveyor  discovered  the  mistake,  he  had 
a  right  to  go  upon  the  ground  and  make  a  new  survey,  correcting 
the  mistake.  And  this  would  be  good  if  no  right  had  been 
acquired  before  such  corrected  survey  was  made.  The  case  of 
Diggs  v.  Downing,  4  S.  &  B.  348,  sustains  this  principle.  In 
that  case  the  surveyor  corrected  his  survey  by  protraction  on  paper; 
in  our  case  he  went  on  the  ground  and  there  made  the  correction. 
This  constitutes  the  distinction  between  that  case  and  this.  He 
referred  to  Vickroy  v.  Skelley,  14  S.  &  B;  872 ;  2  Sm.  Laws  256- 
7 ;  Lowman  v.  Thomas,  4  Binn.  51-58. 

Here  the  warrant  is  precisely  descriptive,  and  the  land  office 
furnish  notice  that  this  land  was  appropriated,  and  by  calling  at 
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the  office  of  the  deputy-surveyor  it  might  have  been  ascertained  by 
the  plaintiff  before  he  made  his  improvement  that  the  land  was 
included  in  the  corrected  survey. 

The  office  of  the  deputy-surveyor  is  a  public  office,  and  he  is 
allowed  a  fee  for  a  search ;  and  he  contended  that  the  transactions 
evidenced  by  that  office  should  affect  parties  with  notice :  Stock- 
man v.  Blair,  5  Binn.  211 ;  Moore  v.  Shaver,  6  S.  &  R.  130. 

Loeser,  for  the  defendant  in  error. — A  warrantee  has  the  privi- 
lege of  having  his  warrant  surveyed  on  any  vacant  ground  in  the 
Commonwealth.  The  deputy-surveyor,  in  the  execution  of  the 
warrant,  is  the  mere  agent  of  the  warrantee,  and  it  is  therefore 
fair  to  say  that  the  first  survey  was  made  in  the  presence  and  by 
the  direction  of  Weiss,  the  warrantee.  This,  he  alleged,  was  con- 
sistent with  the  fact.  By  the  survey  then  made  on  the  ground,  the 
warrant  was  satisfied.  And  although  an  alteration  in  the  survey 
before  the  return  might  be  made,  yet  the  survey  making  the  altera- 
tion could  give  no  title  until  it  was  returned  and  accepted  by  the 
Commonwealth.  If  he  could  alter  it  once,  he  might  again  and 
again,  and  if  this  conferred  title  before  the  return,  the  warrantee 
might  keep  a  large  scope  of  country  open  and  subject  to  his  caprice, 
which  could  not  be  endured. 

By  the  survey  on  the  ground,  the  warrantee  gives  notice  to  the 
world  of  his  appropriation  of  the  land  surveyed,  and  any  survey 
making  an  alteration  of  the  first  must  create  a  new  contract  with 
the  Commonwealth',  which  can  only  take  effect  at  the  return  of  such 
altered  survey.  Here  gross  laches  had  occurred,  for  thirteen  years 
elapsed  from  the  first  survey  until  the  return,  in  which  time  the 
plaintiff's  title  commenced. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — The  plaintiff  claimed  by  an  improvement,  com- 
menced in  1808.  They  had  neither  office  title  nor  survey;  how 
they  got  out  of  possession  did  not  appear  in  this  court. 

The  defendants  showed  a  warrant  of  the  office  of  the  3d  Sep- 
tember, seventeen  hundred  and  ninety-three,  to  Jacob  Buchman, 
for  one  hundred  acres  of  land,  adjoining  lands  of  Michael  Ohl,  J. 
Sigfried,  and  James's  land,  near  Lizard  creek,  in  Northampton 
county  (at  that  time  the  land  in  question  was  in  Northampton 
county).  It  was  admitted  that  in  seventeen  hundred  and  ninety- 
three,  a  certain  Jacob  Bachman  acted  as  an  assistant  of  G.  Palmer, 
deputy-surveyor  of  that  county ;  that  he  executed  the  above  war- 
rant, adjoining  Sigfried,  touching  Ohl's  at  one  corner,  and  not 
coming  near  James's  land ;  in  short,  that  he  left  out  the  land  in 
question,  which  is  bounded  by  Ohl's  and  James's  land,  and  he  ran 
into  two  old  surveys,  at  the  one  end.  This  survey  was  not  returned, 
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it  could  not  be  returned  by  the  deputy-surveyor,  if  he  regarded  his 
duty. 

In  the  beginning  of  October,  eighteen  hundred  and  six,  G. 
Palmer,  wrote  to  Jacob  Weiss,  informing  him  that  he  had  come  to 
that  neighborhood  \o  complete  some  business ;  that  his  survey  as 
made  by  Bachman,  interfered  with  an  old  survey,  and  requesting 
him  if  he  thought  the  matter  worth  attending4  to,  to  send  his  son, 
that  he,  Palmer,  might  complete  the  business.  On  the  17th  of 
October  Palmer  made  a  survey,  taking  in  the  land  in  question  which 
was  expressly  called  for  by  the  warrant,  and  leaving  out  the  land 
included  in  prior  surveys.  This  survey  was  returned  the  fifth  July 
eighteen  hundred  and  ten,  and  on  twenty -second  February  eighteen 
hundred  and  fourteen,  a  patent  issued  to  Jacob  Weiss. 

George  Palmer's  deposition  had  been  taken,  and  was  read  in  the 
cause,  he  stated  that  he  had  refused  to  return  the  first  survey  made 
by  Bachman,  because  he  had  discovered  that  it  interfered  with 
older  titles;  that  in  October  eighteen  hundred  and  six,  deponent 
went  personally  to  the  ground  and  executed  the  warrant  as  com- 
formably  to  its  call  as  could  be  done  and  afterwards  returned  it  for 
eighty-five  acres,  there  not  being  land  enough  to  make  up  one 
hundred  acres ;  that  at  the  time  he  only  marked  one  line  adjoining 
Hantwork's  claim ;  that  he  examined  the  other  lines,  and  finding 
them  distinctly  marked,  for  the  adjoining  surveys,  he  did  not 
re-mark  them,  a  practice  he  had  been  accustomed  to,  and  which  had 
been  sanctioned  by  the  surveyor-general ;  that  at  that  time  there 
was  no  improvement  whatever  on  the  land  included  in  the  survey 
as  returned  by  any  person  whatever;  that  young  Weiss  was  along 
when  he  made  the  survey.  No  other  testimony  was  sent  here  with 
the  record. 

The  defendants  requested  the  court  to  charge  on  the  following 
points: 

1.  That  it  is  competent  to  the  surveyor  to  extend  the  lines  of  a 
survey  at  any  time  before  it  has  been  returned;  provided  it  does  no 
injury  to  third  persons. 

Answer  by  the  court.     "This  is  true  as  a  general  proposition.  " 

2.  That   the   lines   of  the   survey   in   question,    having   been 
extended  by  Mr.  Palmer,  the  deputy  surveyor,  by  going  on  the 
ground,  and  marking  one  of  the  extended  lines,  and  finding  the 
other  distinctly  marked  for  the  adjoining  surveys,  before  the  date  of 
plaintiff's  improvement,  was  sufficient  to  entitle  the  warrantee  to 
the  land,  that  survey  having  been  returned  in  less  than  four  years 
after  it  was  made. 

Ans.  "The  extension  of  the  lines  of  the  survey  in  question,  by 
Mr.  Palmer,  deputy -survey  or,  going  on  the  ground,  and  marking 
one  of  the  lines,  and  finding  the  other  lines  distinctly  marked  for 
the  adjoining  surveys,  before  the  date  of  the  plaintiff's  improve- 
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ment,  would  have  been  sufficient  to  entitle  defendant  to  the  land, 
had  he  procured  the  survey  as  extended,  to  be  returned  before  plain- 
tiff's commenced  their  improvement." 

3.  That  if  the  warrant  under  which  the  defendant  claims  is 
accurately  descriptive  of  the  land  for  which  it  calls,  and  the  deputy- 
surveyor  through  ignorance  or  mistake  made  a  survey,  excluding 
part  of  the  land  described  in  said  warrant,  and  not  conformably 
thereto,  it  was  competent  for  the  deputy-surveyor,  before  the  return 
of  survey  to  correct  the  mistake;  and  if  in  October  eighteen  hun- 
dred and  six,  before  the  commencement  of  plaintiff's  improvement, 
the  said  deputy  did  go  on  the  ground  and  opened  and  marked  a  line, 
correcting  the  survey,  conformably  to  the  description  in  the  said 
warrant,  the  title  to  the  land  included  vested  in  the  defendant  at 
that  time  ;  the  return  of  that  survey  having  been  made  in  a  reason- 
able time. 

Ans.  "This  proposition  is  true  as  applicable  to  cases  where  the 
rights  of  third  parties  do  not  intervene.  In  this  case  the  defend- 
ant Weiss  has  failed  to  procure  his  survey  to  be  returned  until 
eighteen  hundred  and  ten,  the  plaintiff's  improvement  commenced 
in  eighteen  hundred  and  eight.  Weiss  had  his  survey  made  in 
seventeen  hundred  and  ninety-three,  excluding  the  land  in  contro- 
versy; he  suffered  it  to  remain  so  till  eighteen  hundred  and  six, 
when  he  had  his  survey  altered  so  as  to  include  the  land  in  contro- 
versy; it  was  then  competent  to  have  the  alteration  made;  but  he 
should  have  procured  his  survey  to  be  returned.  Whether  the  sur- 
vey was  not  returned  through  the  neglect  of  Weiss,  or  of  the 
deputy-surveyor,  is  immaterial  in  this  case.  Gilbert  might  purchase 
the  land  in  question  at  any  time  previous  to  the  return  of  survey, 
unless  he  had  actual  notice  of  the  alteration  of  Weiss's  survey,  by 
which  the  land  in  question  was  included  in  the  survey.  This 
cannot  be  distinguished  from  the  case  of  Diggs  v.  Downing,  4  S. 
&  R.  348.  The  principles  recognised  in  that  case  are  applicable 
to  this;  and  the  plaintiff  having  commenced  his  improvement 
before  the  defendant's  survey  was  returned,  without  any  notice  of 
the  alteration  of  defendant's  survey,  as  made  in  eighteen  hundred 
and  six,  has  obtained  a  preference  to  the  land  in  question.  Your 
verdict  should  be  for  the  plaintiffs,  there  being  no  disputed  facts." 

The  judge  continued. 

It  has  been  objected  that  the  plaintiffs  could  not  recover  with- 
out a  survey.  The  land  in  question,  only  fifty-two  acres,  is  com- 
pletely surrounded  b}T  the  lines  of  adjoining  surveys,  made  by 
proper  authority  and  well  marked  ;  that  is  sufficient  to  designate 
the  plaintiff's  claim,  and  they  m&y  in  this  case  recover  without 
survey. 

In  countries  where  the  government  has  no  land  to  sell,  or  where 
there  is  but  one  mode  of  selling,  and  by  that  the  contract  is  made 
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and  evidenced  by  a  single  instrument  under  the  seal  of  the  govern- 
ment, which  transfers  the  soil,  designated  by  boundaries  previously 
established,  and  evidences  the  payment  of  the  money,  by  the  pur- 
chaser, it  is  possible  to  lay  down  general  rules,  which  will  apply 
to  all  cases;  but  where  the  state  sells  by  warrants  on  which  all  the 
purchase-money  has  been  paid,  some  of  which,  according  to  the  law 
under  which  they  issued,  vest  a  title  in  the  holder  of  them  as  soon 
as  they  are  surveyed  and  returned,  and  others  although  paid  for, 
and  surveyed  and  returned,  yet  vest  no  tide  unless  the  owner 
within  a  specified  time  enters  on  the  land,  and  by  himself,  or  a 
tenant,  improves  the  same  by  clearing  and  Cultivating  a  prescribed 
number  of  acres,  within  a  prescribed  period ;  where  the  govern- 
ment has  at  other  times  disposed  of  land  by  location  or  applica- 
tion, on  which  no  money  was  paid,  except  the  fees  to  the  officers, 
and  none  was  to  be  paid  until  the  land  was  surveyed  and  returned ; 
and  then  to  be  paid  within  a  year,  and  where  that  time  of  payment 
has  been  extended  by  legislative  provision  for  more  than  sixty 
years ;  where  although  the  regulation  directed  these  locations  or 
applications  to  be  surveyed  and  returned  within  six  months,  not 
one-fourth  of  them  were  surveyed  or  returned  within  that  time, 
and  yet  when  returned  have  been  accepted  every  year  since,  and 
will  and  must  for  many  years  to  come ;  in  cases  where  there  has 
been  a  survey  accompanied  by  actual  possession,  where  there  is  no 
adverse  claim,  and  in  many  cases  where  there  is  an  adverse  claim : 
Biddle  v.  Dougal,  5  Binn.  142  ;  where  in  addition  to  all  this,  it 
has  by  long  usage  become  the  settled  law,  that  if  two  persons 
obtain  office-rights,  describing  the  said  land,  one  of  then  can  survey 
and  return  and  hold  other  land,  not  described,  and  in  some  cases, 
as  where  after  survey  and  before  return  he  moves  on  to  the  land 
and  continues  to  reside  there,  thus  giving  notice  of  his  appropria- 
tion of  it,  can  hold  it  without  a  return  of  his  survey,  when  to  these 
is  superadded,  that  at  all  times  a  person  would  acquire  a  right  to 
vacant,  and  unsold  land,  or  to  land  which  had  been  surveyed  on 
location  and  abandoned,  by  entering  on  and  occupying  it,  by  mak- 
ing it  a  place  of  abode  and  the  means  of  supporting  a  family,  and 
might,  and  may  yet,  pay  the  state  for  it  in  the  manner  prescribed, 
or  which  shall  be  prescribed,  add  to  all  these  that  the  owner  of  an 
office-title,  or  the  actual  settler,  may  after  having  commenced  a 
title,  change  his  mind,  and  determined  not  to  take  the  land,  and  not 
to  pay  the  state  for  it;  where  I  say,  all  these  modes  of  acquiring 
right  to  land  have  existed,  and  the  rights  under  them  conflict,  and 
are  disputed  in  courts,  it  must  be  apparent  that  but  few  rules  can 
be  of  general  application,  that  precision  of  description  in  location, 
or  warrant,  diligence  in  procuring  the  completion  of  the  title,  acci- 
dent or  mistake  of  himself  or  the  surveyor  or  other  officer  in  return- 
ing it,  notice  or  want  of  notice  of  what  has  been  done,  and  is  intended 
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to  be  done,  brought  home  to  an  adverse  claimant,  in  short,  that  a 
thousand  circumstances  may  vary  the  justice  of  the  case  and  the 
law  of  the  case,  for  they  are  generally  the  same  thing.  General 
rules,  may,  it  is  true,  be  adopted  which  will  suit  many  of  these 
cases,  but  many  exceptions  depending  on  circumstances,  as  different 
as  possible,  make  the  exceptions  to  these  rules,  that  is,  make  cases 
which  do  not  come  within  these  rules,  very  numerous.  Almost 
every  one  of  our  suits  as  to  the  title  to  lands,  are  cases  in  which  it 
was  contended  that  the  circumstances  made  it  an  exception  from 
general  rules. 

'It  has  too  often  happened  that  in  reporting  those  cases,  the  facts 
and  circumstances  of  the  case  are  stated  in  a  very  defective  man- 
ner, and  sometimes  the  decision  founded  on  those  peculiar  facts  has 
been  mistaken  for  and  reported  as,  a  general  rule.  This  has  led, 
and  will  lead  to  confusion  and  uncertainty.  The  present  case  is 
sent  here  with  no  testimony  except  G.  Palmer's  deposition.  It 
was  decided  below  as  an  abstract  question,  depending  solely  on 
time,  and  it  was  said  that  whether  the  delay  arose  from  the  fault 
of  the  surveyor,  or  of  the  owner,  was  immaterial.  A  proposition 
which  is  never  true  except  when  an  office-right  has  been  surveyed 
on  land  not  described  in  it,  and  has  not  been  entered  on  and  occu- 
pied by  the  owner  of  the  right,  or  where  an  addition  to  a  survey 
has  been  made  on  paper,  without  going  to  the  ground  and  marking 
the  lines  of  that  addition. 

I  proceed  to  notice  some  of  these  cases  on  the  subject  of  altering 
the  lines  of  surveys :  Drinker  v.  Holliday,  2  Yeates  87.  The  facts 
of  this  case  are  that  Holliday's  warrant  was  surveyed  and  returned 
before  the  plaintiff's  title  commenced.  Drinker's  was  laid  so 
as  to  adjoin  it  as  then  returned.  It  was  after  this  discovered 
that  Holliday's  interfered  with  another  title  older  than  itself,  and 
to  get  clear  of  this,  an  order  to  re-survey  it  was  obtained.  It  was 
re-surveyed  clear  of  the  older  title,  but  so  as  to  include,  what 
before  that  time  had  been  surveyed  and  returned  for  the  person 
under  whom  Drinker  claimed.  It  decided  that  Holliday's  having 
executed  his  survey  and  designated  his  boundary,  was  notice  of  the 
extent  of  his  claim,  and  any  person  might  obtain  the  land  adjoining. 
That  although  Holliday  might  re-survey  and  take  the  vacant  land, 
he  could  not  take  appropriated  land;  the  justice  of  this  decision  is 
very  obvious.  Drinker  had  acquired  right  to  the  land  after  Hol- 
liday, by  his  survey,  had  given  notice  that  he  did  not  claim  it. 
The  principle  of  this  case  has  been  adhered  to,  but  an  inaccuracy 
has  crept  into  the  report.  It  is  said  after  a  survey  has  been 
completed  on  the  ground,  a  new  .survey  cannot  be  made  without 
new  directions,  because  the  authority  of  the  deputy-surveyor  has 
been  determined.  In  that  case  Holliday's  survey  had  been  returned, 
and  in  such  case  no  new  survey  can  be  made  without  an  order  from 
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the  board  of  property  to  the  surveyor-general.  Before  the  survey 
is  returned,  the  lines  may  be  extended,  or  the  whole  situation 
changed  without  any  new  order ;  so  are  all  the  cases.  The  next 
case  is  in  Adams,  Lessee  v.  Goodlander  and  others,  2  Yeates  313. 
In  this  case  the  plaintiff's  survey  had  been  executed  so  as  to 
exclude  the  land  in  question,  and  afterwards  and  before  the  return 
enlarged  so  as  to  include  it.  One  of  the  defendants  claimed  under 
an  application  laid  after  the  plaintiff's  first  survey,  and  others  on 
an  improvement  after  the  plaintiff's  first  survey,  and  before  his 
second  enlarged  survey,  and  the  decision  was  in  favor  of  the  defend- 
ants. See  also  Evans  v.  Nargong,  2  Binn.  57,  and  Biddlc  v. 
Dougall,  Id.  37.  The  same  case  is  again  reported,  5  Binn.  142, 
and  the  same  point  taken  as  settled  law;  the  title  was  then  disputed 
on  other  grounds. 

Davis  v.  Keefer,  4  Binn.  164,  is  more  like  the  case  before  us 
than  any  other  in  our  books,  and  greatly  contrary  to  the  decision 
in  this  case.  The  plaintiff  in  that  case  claimed  under  a  warrant 
of  seventeen  hundred  and  seventy-two,  to  adjoin  James  Clark;  the 
owner  went  with  the  deputy-surveyor  to  execute  that  warrant,  but 
Clark  claimed  by  improvement,  and  at  that  time  had  no  survey, 
nor  line  marked  on  that  side,  but  he  proposes  to  take  a  warrant 
and  procure  a  survey.  Gants  paid  the  deputy-surveyor,  and  left 
his  warrant  to  be  executed  as  soon  as  Clark's  survey  was  made. 
Clark's  land  was  surveyed  in  seventeen  hundred  and  seventy-three, 
and  some  time  after  Gants's  warrant  was  surveyed  not  adjoining 
Clark  but  leaving  forty  acres  between  him  and  Clark,  and  that  was 
the  only  good  land  he  could  get.  In  seventeen  hundred  and 
eighty-six  Gants  wrote  to  the  deputy-surveyor,  on  the  subject, 
inquiring  what  had  been  done.  An  answer  was  written  which  did 
not  appear  to  have  reached  him.  In  seventeen  hundred  and 
eighty-six,  Clark  took  a  second  warrant  for  the  land  between  his 
old  tract  and  Gants's  as  laid,  had  a  survey  and  return,  and  in 
seventeen  hundred  and  eighty-nine  by  two  separate  deeds  to  the 
purchaser,  sold  both  his  tracts,  with  covenant  of  warranty  as  to 
the  old  tract,  but  none  as  to  the  second.  In  describing  the  old 
tract,  it  called  for  Gants's  as  adjoining  it  on  four  lines,  though  if 
the  second  survey  was  good  it  did  not  adjoin  Gants's  at  all.  This 
gave  notice  of  Gants's  claim  to  the  purchaser.  One  of  his  deeds 
showed  that  Gants  had  some  claim  to  the  land  conveyed  to  him 
by  the  other.  In  seventeen  hundred  and  ninety-six,  Gants  procured 
an  order  of  the  board  of  property  for  a  survey  of  his  warrant  which 
was  made  so  as  to  include  the  forty  acres  taken  by  Clark's  second 
warrant.  In  eighteen  hundred  Gants  sold  to  Davis,  who  took  a 
patent  and  brought  this  suit.  On  the  first  trial  there  was  a  verdict 
for  plaintiff  which  was  set  aside ;  a  second  trial  before  Smith, 
justice,  and  again  a  verdict  for  plaintiff  which  was  confirmed  on 
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appeal.  I  have  stated  this  case  minutely,  because  without  such 
statement  it  would  appear  to  contradict  the  prior  decisions.  It 
was  a  precisely  descriptive  warrant  adjoining  Clark  and  between 
him  and  the  North  mountain.  It  was  a  warrant  on  which  all  the 
purchase-money  had  been  paid,  and  not  a  location  on  which  nothing 
but  office  fees  had  been  paid.  The  deputy-surveyor  could  not 
mistake  where  it  was  to  be  laid.  Clark  knew  of  its  existence,  and 
where  to  be  laid,  for  Gants  and  the  deputy-surveyor  had  called  on 
him  when  they  first  went  to  execute  it,  and  he  had  promised  to 
take  a  warrant  and  procure  a  survey  that  it  might  be  laid  adjoining 
to  it.  The  deputy-surveyor  although  in  a  certain  sense  intrusted 
to  lay  it,  yet  had  no  authority  and  no  right  to  remove  it  so  as  to 
leave  out  the  best  land.  Clark  knew  it  was  unfairly  laid  and 
attempted  to  take  advantage  of  .this,  and  his  deed  gave  notice  to 
Keefer,  who  purchased  from  Clark,  of  Gants's  claim  to  the  land 
adjoining  the  old  survey.  It  has  been  said  there  is  no  difference 
in  the  law  whether  a  title  commences  by  warrant  on  which  all  the 
purchase-money  has  been  paid,  or  a  location  on  which  none  has 
been  paid,  and  to  a  certain  extent  and  under  certain  circumstances, 
as  where  each  has  been  duly  pursued,  this  is  true.  The  earliest  in 
date  takes  the  land,  but  when  the  question  turns  on  abandonment, 
there  is  a  wide  difference;  a  man  will  not  readily  abandon  what  he 
has  paid  for,  though  he  may  determine  not  to  complete  a  right  on 
which  he  has  paid  nothing :  Cox  v.  Cromwell,  3  Binn.  116. 
Many  cases  say  a  right  on  location  is  easily  abandoned. 

Davis  v.  Keefer  is  a  strong  case,  to  show  that  a  warrant  on 
which  purchase-money  has  been  paid,  is  not  easily  lost  by  neglect. 
It  is  also  a  strong  case  to  show  that  it  is  material  in  case  of  a  war- 
rant and  payment  of  money,  whether  the  delay  was  occasioned  by 
the  fault  of  surveyor  or  owner;  it  appeared  Gants  had  paid  money 
to  the  surveyor  when  first  on  the  ground  in  seventeen  hundred  and 
seventy-two.  Still,  however,  I  do  not  think  the  decision  would 
have  been  as  it  is,  were  it  not  for  the  notice  to  Clark,  and  through 
the  deed,  to  Keefer,  of  the  right  of  Gants.  In  short  it  decides  that 
where  a  man  has  put  into  the  hands  of  the  deputy-surveyor,  a 
precisely  descriptive  warrant,  and  paid  him  for  surveying  and 
returning,  the  right  of  the  owner  of  the  warrant  as  against  those 
who  have  notice  of  the  facts  will  not  be  lost,  by  a  delay  of  deputy- 
surveyor  from  seventeen  hundred  and  seventy  two  till  seventeen 
hundred  and  ninety-six.  The  notice  in  this  case,  too,  was  actual 
notice  to  Clark  of  the  existence  of  Gants's  warrant,  and  that  it  was  to 
adjoin  his  survey  on  his  improvement  when  surveyed.  In  addition 
I  have  no  doubt  the  jury  considered  that  from  the  whole  of  the 
proceedings  there  was  something  worse  than  mere  negligence;  some 
combination  between  Clark  and  the  deputy-surveyor,  and  where  a 
jury  find  fraud  or  find  a  verdict  which  is  only  right  if  they  believe 
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there  was  fraud.  Where  two  juries  find  in  the  same  way,  courts 
will  take  it  there  was  fraud,  and  that  makes  such  a  case  an  excep- 
tion to  rules  established  for  fair  cases.  I  have  dwelt  on  this  case  to 
show  how  important  it  is  in  the  trial  of  causes  to  attend  to  facts  and 
how  unsafe  for  a  judge  to  disregard  the  facts  and  decide  on  what 
are  called  general  rules :  Graham  v.  Moore,  4  S.  &  JR.  462. 

The  survey  of  the  defendants  was  at  first  laid  on  ground  different 
from  that  called  for,  it  was  worse  than  that,  it  was  laid  on  ground 
before  appropriated.  To  have  returned  it  as  first  laid,  would  have 
been  a  violation  of  duty  in  the  deputy-surveyor.  That  it  was  so 
laid,  seems  to  have  been  the  fault  of  his  assistant.  Whether  that 
assistant  had  been  paid  for  making  and  returning  the  survey  does 
not  appear.  The  matter  rested  from  seventeen  hundred  and  ninety- 
three  till  eighteen  hundred  and  six,  and  if,  in  the  meantime,  an  in- 
nocent person  had  taken  a  warrant  for,  or  improved  on,  the  land  in 
question,  such  person  might  have  held  it.  Nothing  of  the  kind  was 
done,  and  in  eighteen  hundred  and  six  the  land  called  by  that  war- 
rant was  as  much  unclaimed  by  any  other  person  as  it  had  been  in 
seventeen  hundred  and  ninety-three.  In  eighteen  hundred  and  six 
it  was  duly  surveyed  adjoining  Jornes's  land  on  one  side,  Ohl's  on 
another  side,  Sigfried's  on  a  third,  and  a  line  run  and  marked  on  the 
fourth  side.  The  lines  of  the  old  adjoining  surveys  were  examined, 
and  being  found  on  the  ground  were  not  re-marked.  This  was 
right:  Covert  v.  Irwin,  3  S.  &  R.  283;  Lambourn  v.  Hartswick, 
13  Id.  122. 

The  case  of  Star  v.  Bradford,  2  P.  &  W.  384,  has  been  cited  to 
support  the  decision  in  this  case.  I  agreed  to  the  decision  of  this 
court  in  that  case,  but  I  would  have  taken  into  view  not  barely  the 
lapse  of  time  from  seventeen  hundred  and  sixty-nine,  the  date  of 
plaintiff's  application,  till  seventeen  hundred  and  eighty-four,  the 
date  of  the  warrant  of  defendant  in  error,  but  also  that  there  was  no 
return  of  that  survey  until  after  seventeen  hundred  and  eighty-eight, 
before  which  time  the  adverse  warrant  was  surveyed,  returned, 
patented  and  sold  to  an  innocent  purchaser.  The  Act  ninth  April 
seventeen  hundred  and  eighty-one,  had  directed  that  all  surveys  not 
before  returned,  should  be  returned  within  nine  months,  and  the 
Act  of  fifth  April  seventeen  hundred  and  eighty-two,  had  made  it 
lawful  for  the  surveyor-general  to  receive  returns  of  surveys  fairly 
made  for  such  further  period  as  to  him  should  appear  just  and 
reasonable.  The  owner  of  E.  Henning's  warrant  had  neglected 
the  first  and  the  last  act  until  another  had  completed  a  legal  title 
and  sold  it,  and  the  length  of  time  and  the  sale  made  it  unjust  and 
unreasonable  to  confirm  his  title.  That  case,  however,  takes  the 
distinction  between  the  case  where  the  delay  is  owing  to  the  fault 
of  the  surveyor,  and  the  fault  of  the  party.  See  page  396,  and 
between  abandonment  of  a  warrant  on  which  the  money  has  been 
paid,  and  an  application  on  which  none  has  been  paid,  page  395. 
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It  remains  to  notice  the  case  of  Diggs  v.  Downing,  4  S.  &  R. 
348,  on  which  the  judge  in  the  court  below  founded  his  opinion, 
and  certainly  in  the  hurry  of  a  trial  that  case  was  not  understood, 
such  is  the  opinion  of  this  court,  including  the  chief  justice  who 
delivered  that  opinion.  It  was  a  practice  sanctioned  by  many  deci- 
sions, that  when  a  survey  was  completed,  as  far  as  running  and 
marking  the  lines,  and  making  the  calculations,  and  it  was  then 
discovered  that  land  enough  had  not  been  included,  the  deputy-sur- 
veyor included  more  land  by  protraction  on  paper,  so  as  to  fill  the 
warrant,  and  returned  the  draft  as  protracted  to  the  surveyor-gen- 
eral's office,  and  if  the  land  taken  in  by  protraction  was  unappropri- 
ated before,  the  party  had  title  according  to  the  draft  returned. 
But  it  is  the  return,  which,  in  such  case,  gives  title.  Sometimes 
the  surveyor  went  to  the  ground  and  marked  the  lines  of  the  part 
added,  and  this  was  the  better  course,  and  in  such  case,  the  title 
was  good,  unless  lost  by  some  subsequent  misconduct  of  the  owners, 
from  time  of  survey,  where  the  warrant  described  the  land.  Diggs 
v.  Downing  settled  that  when  a  survey  was  made  on  the  ground, 
and  being  found  too  small,  an  addition  was  plotted  to  it,  but  never 
marked  on  the  ground  and  not  returned  to  the  office  of  the  surveyor- 
general,  such  additional  plotted  part  was  not  to  be  held  against  an 
intervening  warrant,  survey,  and  return,  patent  and  sale.  It  is 
apparent,  from  the  whole  opinion,  that  if  the  deputy-surveyor  had 
gone  and  marked  the  lines  including  the  addition,  before  any  adverse 
right  commenced,  no  negligence  of  the  deputy-surveyor  would,  after 
that,  unless  very  gross  indeed,  have  destroyed  the  title  of  the  owner 
of  the  first  and  descriptive  warrant.  Four  years  lying  by,  would 
not,  of  itself,  have  done  it,  nor  a  much  longer  time,  according  to 
Davis  and  Keefer,  if  the  adverse  claimant  had  notice. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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Whitehill  against  Gotwalt,  surviving  Christine. 


IN    ERROR. 


The  words  "grant,  bargain  and  sell"  in  a  deed,  by  the  Act  of  the  28th  of 
May  1715,  amount  only  to  a  covenant  that  the  grantor  has  not  done  any  act, 
or  created  any  encumbrance  whereby  the  estate  granted  by  him  may  bo 
defeated.  Where  a  deed,  after  the  description  of  the  property  by  metes  and 
bounds,  and  stating  the  contents,  proceeded  ''  being  part  of  fifty-eight  acres, 
and  one  hundred  perches  of  land,  late  the  property  of  W.  of  D.  township 
aforesaid,  deceased,  which  was  decreed  by  an  Orphans'  Court  of  Y.  county 
aforesaid,  held,  &c  ,  unto  M.  W.  (the  grantor)  one  of  the  sons  of  the  said  W., 
deceased,  and  which  J.  W.  and  other  heirs  of  the  said  W.,  deceased,  did  by 
their  deed  of  release,  grant  and  confirm  unto  the  said  M.  W.,  and  to  his  heira 
and  assigns  for  ever."  Held,  that  these  words  do  not  amount  to  a  covenant 
by  the  grantor,  that  W.,  his  father,  was  seised  of  an  indefeasible  estate  in 
fee-simple,  and  that  the  said  estate  was  vested  in  him  ;  but  amounted  to  no 
more  than  a  recital,  and  a  continuation  of  the  description  of  the  land  intended 
to  be  granted,  more  especially  when  that  deed  contained  a  covenant  of  general 
warranty. 

A  covenant  of  warranty  runs  with  the  land,  and  in  case  of  eviction  after 
a  sheriff's  sale  of  the  land,  the  vendee  can  maintain  an  action  in  his  own  name 
for  the  breach. 

Where  a  plaintiff  in  covenant  claimed  on  a  covenant  of  seisin,  and  also 
on  a  covenant  of  warranty,  and  the  court  below  charged  the  jdry  erroneously 
on  the  covenant  of  seisin,  the  judgment  will  be  reversed,  although  the  court 
may  have  charged  rightly  on  the  covenant  of  warranty. 

THIS  was  a  writ  of  error  to  the  District  Court  of  Lancaster 
county ;  and  the  record  returned  showed  that  the  suit  was  origin- 
ally instituted  in  the  name  of  George  Christine  and  Andrew  Got- 
walt for  the  use  of  George  Christine,  as  plaintiffs  below  against 
John  M.  Whitehill,  the  plaintiff  in  error  as  defendant.  It  is  an 
action  of  covenant,  brought  for  the  breach  of  certain  covenants 
alleged  to  be  contained  in  a  deed  of  conveyance  of  ten  acres  of 
land  made  by  the  plaintiff  in  error  to  George  Christine  and  Andrew 
Gotwalt,  dated  the  27th  day  of  July  1814.  The  deed  is  recited 
and  set  forth  in  the  declaration,  which  states  that  the  plaintiff  in 
error,  and  his  wife,  by  their  certain  indenture,  &c.,  "in  considera- 
tion of  twelve  hundred  dollars  to  them  in  hand  paid  by  George 
Christine  and  Andrew  Gotwalt,  did  grant,  bargain,  and  sell,  alien, 
enfeoff,  release,  and  confirm  to  the  said  George  Christine  and 
Andrew  Gotwalt,  their  heirs  and  assigns,  a  certain  tract  of  land, 
situate  in  Bellam  township,  in  the  county  of  York,"  described  by 
certain  metes  and  bounds  set  forth  in  the  deed,  "containing  ten 
acres  neat  measure,  being  part  of  fifty-eight  acres  and  one  hundred 
perches  of  land  late  the  property  of  John  Whitehill  of  Donegal 
township  aforesaid,  deceased,  which  was  decreed  by  an  Orphans' 
Court  of  York  county  aforesaid,  held  the  15th  day  of  September 
1812,  unto  John  M.  \Vhitehill  (the  plaintiff  in  error),  "one  of  the 
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sons  of  the  said  John  Whitehill,  deceased  (and  which  James  White- 
hill,  and  others  the  heirs  of  said  John  Whitehill,  deceased),  did  by 
their  deed  of  release,  grant  and  confirm  unto  the  said  John  M. 
Whitehill  ^party  hereto),  and  to  his  heirs  and  assigns  for  ever,  to 
have  and  to  hold  the  said  ten  acres  of  land  with  the  appurtenances, 
unto  the  said  George  Christine  and  Andrew  Gotwalt,  their  heirs 
and  assigns  for  ever,  subject  to  the  quit-rent  then  due  thereon,  or  to 
become  due  to  the  proprietary,  William  Penn,  or  his  heirs."  And 
further,  "the  said  John  M.  Whitehill  and  wife,  for  themselves 
their  heirs,  executors  and  administrators,  did  thereby  covenant, 
promise,  grant,  and  agree  to,  and  with  the  said  George  Christine 
and  Andrew  Gotwalt,  their  heirs  and  assigns,  that  the  said  John  M. 
Whitehill  and  wife  and  their  heirs,  the  above-described  ten  acres 
of  land,  hereditaments,  and  premises  thereby  granted  and  released 
or  mentioned,  or  intended  so  to  be,  with  the  appurtenances,  unto  the 
said  George  Christine  and  Andrew  Gotwalt,  their  heirs  and  assigns, 
against  them  the  said  John  M.  Whitehill  and  his  wife,  and  their 
heirs  and  assigns,  and  against  all  and  every  other  person  or  persons 
whomsoever  lawfully  claiming,  or  to  claim,  the  said  above-described 
ten  acres  of  land,  or  any  part  thereof,  should  and  would  warrant 
and  for  ever  defend,  &c."  The  whole  of  the  purchase-money,  was 
stated  to  have  been  paid  by  Christine  and  Gotwalt,  and  the  posses- 
sion of  the  land  to  have  been  delivered  to  them  by  John  M.  Whitehill. 
The  breaches  assigned  were  that  "  neither  he,  the  said  John  M. 
Whitehill,  at  the  time  of  making  his  indenture  and  conveyance  as 
aforesaid,  nor  his  father,  the  said  John  Whitehill,  before  and  at  the 
time  of  his  death,  had  any  lawful  right  or  title  to  the  said  ten  acres 
of  land,  or  any  part  thereof,  or  property  in  the  same,  or  to  or  in 
the  said  fifty-eight  acres  and  one  hundred  perches  of  land,  or  any 
part  thereof,  represented,  stated,  and  declared  by  the  said  John  M. 
Whitehill,  in  the  said  indenture,  to  have  been  the  property  of  his 
said  father  John  Whitehill,  deceased,  at  the  time  of  his  death ;  of 
which  he  the  said  John  M.  Whitehill,  in  and  by  the  said  indenture, 
represented,  stated  and  declared  the  said  ten  acres  to  be  part,  and 
that  no  lawful  right  or  title  ever  was  derived  to  the  said  John  M. 
Whitehill,  from  his  said  father  under  or  by  virtue  of  the  afore- 
said decree  of  the  Orphans'  Court  aforesaid,  of  York  county.  Nor 
did  the  said  James  Whitehill  and  others,  the  heirs  of  the  said  John 
Whitehill,  deceased,  by  their  deed  of  release,  grant,  and  confirm 
unto  the  said  John  M.  Whitehill,  his  heirs  and  assigns,  the  said  ten 
acres  with  the  appurtenances  or  any  part  thereof,  as  the  said  John 
M.  Whitehill  has  represented,  stated,  and  declared  in  the  said 
indenture,  but  that  at  the  time  of  the  sealing  and  delivering  of  the 
said  deed,  and  at  the  time  of  the  death  of  the  said  John  Whitehill, 
the  lawful  right  and  title  to  the  said  ten  acres,  and  the  appur- 
tenances, and  the  said  fifty-eight  acres  and  one  hundred  perches 
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of  land  were  vested  in  John  Penn  and  William  Penn,  late 
proprietaries  of  Pennsylvania,  as  part  of  their  manor  of  Sprin- 
getsbury,  in  the  said  county  of  York,  and  so  the  said  George  and 
Andrew  say  that  the  said  John  M.  Whitehill,  fraudulently  and 
deceitfully,  represented,  stated  and  declared  in  the  said  indenture 
to  the  said  George  and  Andrew,  that  the  said  ten  acres  of  land, 
with  its  appurtenances  were  the  property  of  the  said  John  White- 
hill,  deceased,  at  the  time  of  his  death,  that  the  said  ten  acres 
became  vested  in  him  and  his  heirs  and  assigns,  by  the  aforesaid 
decree  and  the  release  of  the  said  James  Whitehill,  and  the  other 
heirs  of  the  said  John  Whitehill,  deceased,  when  in  truth  and  in 
fact,  no  such  right  and  title  were  vested  in  his  said  father,  John 
Whitehill,  deceased,  or  in  him  the  said  James  Whitehill  and 
others,  the  heirs  of  the  said  John  Whitehill,  deceased,  at  the  time 
of  the  sealing  and  delivery  of  the  said  indenture,  or  at  any  other 
time  before,  whereby  the  said  John  M.  Whitehill  hath  not  kept 
with  them  his  covenants  aforesaid,  but  hath  broken  them,  and  hath 
not  kept  and  fulfilled  his  covenant  of  warranty  aforesaid,  but  hath 
broken  the  same  in  this  behalf;  that  at  the  time  of  the  sealing  and 
delivery  of  the  said  indenture,  the  said  John  M.  Whitehill,  had 
no  lawful  right  and  title  to  the  said  ten  acres  of  land  neat  measure 
with  the  appurtenances,  nor  was  he  lawfully  seised  in  fee-simple 
thereof,  nor  had  right  or  title  to  convey  the  same,  but  that  the 
lawful  right  and  title  to  the  same  at  the  time  of  the  execution  of 
the  said  indenture,  were  vested  in  John  Penn  and  William  Penn, 
who  were  lawfully  seised  in  fee-simple  of  the  said  ten  acres  with 
the  appurtenances,  as  part  of  their  manor  of  Springetsbury  in  the 
county  of  York  aforesaid ;  and  that  the  said  John  Penn  and 
William  Penn,  aforesaid,  to  wit,  on  the  first  day  of  November  1816, 
entered  into  possession  of  the  said  ten  acres  of  land  with  the  ap- 
purtenances, and  evicted  the  said  George  and  Andrew  out  of  the 
same,  and  now  lawfully  hold  the  same  in  fee-simple." 

The  plaintiffs  below,  on  the  trial  of  the  cause,  showed  clearly 
that  the  title  to  the  ten  acres  as  well  as  to  the  residue  of  the  fifty-eight 
acres  and  one  hundred  perches,  was  in  the  Penns.  That  it  never 
had  been  vested  in  John  Whitehill,  the  father  of  the  plaintiff  in 
error ;  although  he  had  claimed  and  been  in  possession  of  the  fifty- 
eight  acres  and  one  hundred  perches,  for  several  years  during  his 
life,  and  down  to  the  time  of  his  death,  under  a  warrant,  dated  the 
fifteenth  of  April  1763,  in  the  name  of  a  James  Bailey,  and  a 
survey  made  thereon,  the  26th  of  the  same  month,  including  this 
with  other  land  and  a  regular  chain  of  conveyances  from  the  war- 
rantee to  himself. 

The  plaintiffs  in  the  court  below,  also  gave  in  evidence,  a  deed 
of  conveyance,  dated  the  third  of  April  1816,  from  John  Kaaffelt, 
sheriff  of  York  county,  showing  a  sale  of  all  Andrew  Gotwalt's 
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undivided  moiety,  or  half  part  to  Christine,  his  co-tenant  and  co- 
plaintiff  in  this  suit ;  by  which  George  Christine,  became  the  sole 
owner  and  claimant  of  the  land  under  the  conveyance  from  the 
plaintiff  in  error. 

A  verdict  was  given  for  the  plaintiffs  and  the  error  assigned, 
material  to  be  noticed,  turned  on  the  construction  of  the  deed  of 
the  27.th  of  July  1814,  from  John  M.  Whitehill  to  George 
Christine  and  Andrew  Gotwalt. 

Montgomery,  for  the  plaintiff  in  error,  contended  that  the  recital 
in  the  deed  did  not  amount  to  a  covenant  of  seisin.  Among  the 
formal  parts  of  a  deed,  recitals  are  not  enumerated,  but  are  usually 
inserted  in  the  premises,  and  have  not  such  importance,  as  would 
be  imparted  to  them  if  covenants  of  seisin  and  title  are  to  be  drawn 
from  them :  2  Bla.  Com.  297.  To  infer  a  covenant  of  seisin  here 
would  be  wholly  inconsistent  with  the  express  covenant,  that  the 
property  conveyed  was  subject  to  quit- rents,  for  the  former  would 
be  broken  at  the  execution  of  the  deed  by  the  existence  of  the 
encumbrance  of  such  quit-rent. 

When  there  is  an  express  covenant  it  takes  away  all  covenants 
by  implication :  Noke's  Case,  4  Coke  80 ;  Frost  v.  Raymond,  2 
Caines's  Rep.  88.  Here  there  is  an  express  covenant  of  general 
warranty,  and  a  covenant  for  further  assurance,  and  it  would  do 
manifest  justice  to  imply  a  covenant  in  the  face  of  these  covenants. 
Implied  covenants  are  not  permitted  to  be  broader  than  express 
covenants,  which  are  clear  of  all  doubt  or  difficulty  as  to  the 
meaning  of  the  parties :  Kent  v.  Welch,  7  Johns.  Rep.  488 ; 
Vanderkarr  v.  Vanderkarr,  11  Id.  122 ;  Jackson  v.  Hoffman,  9 
Cowen  271 ;  Duncan  v.  Kieffer,  3  Binn.  126. 

An  implied  covenant  cannot  exist  in  a  deed  which  has  an  express 
covenant  to  which  such  implied  covenant  is  repugnant ;  and  the 
covenant  of  seisin  which  is  asked  to  be  implied  here,  and  was  broken 
when  the  deed  was  executed,  is  repugnant  to  the  covenant  of  war- 
ranty which  would  be  broken  only  on  evidence,  or  the  covenant  for 
further  assurance,  which  would  not  be  broken  until  a  demand  for 
further  assurance  was  made.  The  recital  is  usually  the  work  of  the 
conveyancer,  and  is  here  but  a  mere  description  of  the  property  con- 
veyed. To  imply  covenants  from  such  recitals  would  be  dangerous 
doctrine,  involving  parties  in  fancied  covenants  which  they  never 
made. 

But  he  denied  that  a  covenant  of  seisin  was  properly  laid  in  the 
declaration,  in  which  great  precision  is  required :  Am.  Pre.  229 ; 
Carpenter  v.  Alexander,  9  Johns.  Rep.  291 ;  3  Caines's  Rep.  73. 
A  breach  of  a  covenant  of  seisin  is  set  out,  but  such  covenant  itself 
is  not,  nor  is  the  deed  set  out  in  his  verbis.  The  covenant  of 
warranty  is  set  out  in  the  declaration ;  but  if  both  were  set  out, 
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there  is  but  one  assignment  of  breaches,  and  it  is  doubtful  to  which 
of  these  covenants  the  assignment  of  breaches  applies.  Where 
there  are  two  covenants  set  forth,  there  should  be  an  assignment  for 
each.  He  referred  to  a  manuscript  opinion  of  the  Supreme  Court 
delivered  by  Tilghman,  C.  J.,  in  the  case  of  Freeman  v.  Pennock's 
Administrator.1  He  referred  also  to  2  Mass.  Rep.  433,  and  4 
Id.  408. 

•-FREEMAN  v.  PENNOCK. 

TILOHHAN,  C.  J.—  This  is  an  action  on  the  case  founded  on  an  agreement 
alleged  by  the  plaintiff  to  have  been  made  between  John  Pennock,  the  intes- 
tate, and  Dr.  Clarkson  Freeman,  the  defendant  below  ;  respecting  the  pur- 
chase of  a  tract  of  land  in  the  state  of  Ohio,  each  party  was  to  pay  a  moiety 
of  the  purchase-money,  and  the  deed  was  to  be  taken  in  the  name  of  Free- 
man, who  was  to  hold  one-half  in  trust  for  Pennock,  and  convey  it  to  him  on 
demand.  The  purchase  was  made  according  to  the  agreement;  the  money 
paid  equally  by  the  parties ;  and  the  deed  of  conveyance  executed  to  Free- 
man alone,  who  afterwards  in  the  lifetime  of  Pennock,  refused  to  acknowl- 
edge the  trust  or  to  convey  a  moiety  to  Pennock,  though  required  l>y  him  so 
to  do.  Pennock  left  a  widow  who  died  pending  this  suit,  and  one  child,  an 
infant.  Two  bills  of  exception  were  taken  to  evidence  admitted  on  the 
trial,  and  one  general  exception  to  the  charge  of  the  court.  The  first  excep- 
tion was  to  the  admission  of  Jacob  Miller,  the  plaintiff,  as  a  witness.  Previous 
to  his  being  offered  as  a  witness,  it  was  proved  that  his  administration  account 
was  settled,  and  he  executed  a  release  which  divested  him  of  all  interest  in 
the  estate  of  the  intestate,  so  that  his  liability  to  cost  was  the  only  obstacle 
to  his  competency,  and  to  remove  this  objection  eighteen  dollars,  twelve  and 
a  half  cents  costs,  which  had  already  accrued,  were  paid  by  John  Yentzer, 
guardian  of  Franklin  W.  Pennock.  the  only  child  of  the  intestate,  and  a 
recognisance  to  the  defendant  in  the  sum  of  one  thousand  dollars  was  entered 
into  by  James  Hopkins  and  William  Jenkins,  Esqrs.,  conditioned  for  the 
payment  of  all  costs  incurred,  and  to  be  incurred  in  the  prosecution  of  this 
suit,  to  the  said  Dr.  Freeman,  and  which  may  accrue  to  him  and  all  the 
officers  of  the  court,  witnesses  produced  by  him  and  all  others  entitled  to  costs 
to  the  final  determination  of  the  cause,  if  the  same  should  be  determined  in 
favor  of  the  defendant,  the  same  being  legally  taxed  against  the  plaintiff  in 
this  cause.  In  the  argument  on  this  bill  of  exceptions,  many  points  were 
made  of  which  it  is  unnecessary  to  take  notice,  as  there  is  one  decisive  objec- 
tion to  the  plaintiff's  competency,  and  that  is  that  inasmuch  as  this  recogni- 
sance, covered  those  costs  only  which  should  be  incurred  on  the  part  of  the 
defendant,  the  plaintiff  remained  answerable  for  his  own  costs,  which  in 
case  of  a  verdict  in  his  favor  he  would  recover  against  the  defendant,  he 
was,  therefore,  immediately  interested  in  the  event  of  the  suit,  and  ought 
not  to  have  been  admitted  as  a  witness.  It  will  be  understood  that  the  court 
gives  no  opinion,  whether  the  witness  would  have  been  competent  if  the 
recognisance  had  been  so  drawn  as  to  include  all  the  costs  both  of  the  plain- 
tiff and  the  defendant. 

The  second  bill  of  exceptions,  was  to  the  admission  of  parol  evidence,  to 
prove  the  contents  of  a  paper  which  was  once  in  the  possession  of  the 
defendant.  The  counsel  for  the  defendant  objected  to  the  evidence,  because 
no  notice  to  produce  it  had  been  given  to  the  defendant.  The  plaintiff's 
counsel  admit  the  general  rule,  that  notice  is  necessary,  but  contend  that  the 
paper  in  question  was  of  no  importance,  and  created  no  obligation,  that  it 
was  the  property  of  the  defendant  and  might  be  destroyed  by  him  at  pleasure, 
and,  therefore,  that  it  was  unnecessary  to  give  him  notice  to  produce  it. 
This  paper,  according  to  the  account  given  of  it  by  the  witness  who  proved 
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W.  Hopkins  £  Hopkins,  for  the  defendant  in  error. 

The  recital,  as  it  has  been  called,  contains  the  assertion  of  a 
material  fact  amounting  to  a  covenant  of  title.  The  words  used 
"being  the  property,"  import  the  highest  right  which  can  be 
acquired  over  real  or  personal  estate :  5  Jacob's  Law  Diet.  332. 
It  was  a  plain  covenant  of  seisin,  and  has  been  so  solemnly  decided 

the  contents,  contained  a  statement  in  the  handwriting  of  the  defendant  of  the 
money  paid  Ly  the  defendant,  and  by  J.  Pennoek,  respectively  towards 
the  purchase  of  the  lands  in  which  they  were  partners.  It  was  not  signed  by 
the  defendant  but  was  produced  by  him  to  the  plaintiff.  Now  when  it  is 
considered  that  the  parties  were  at  issue  respecting  the  existence  of  a  part- 
nership, it  will  appear  at  once  that  the  paper  was  extremely  important  because 
it  proved  the  partnership  by  a  written  confession  of  the  defendant.  Whether 
it  created  any  obligation  and  whether  it  was  the  property  of  the  defendant 
and  might  be  destroyed  by  him  without  blame,  are  questions  of  no  moment. 
The  paper  itself  was  better  evidence,  than  parol  testimony  of  its  contents, 
and  therefore,  the  defendant  should  have  had  an  opportunity  of  producing 
it.  It  was  plainly  within  the  rule  which  required  notice,  and  the  parol 
evidence  ought  not  to  have  been  admitted.  The  defendant's  counsel  pro- 
posed ten  questions  to  the  president  of  the  Court  of  Common  Pleas,  on  which 
they  requested  his  opinion  to  be  delivered  to  the  jury,  and  they  now  complain 
that  several  of  these  questions  were  not  answered.  That  it  is  error  not  to 
answer  a  legal  question  pertinent  to  the  issue,  has  been  often  decided.  The 
counsel  for  the  plaintiff  say  that  the  charge  of  the  president  contains  answers 
to  all  the  questions  proposed.  I  rather  incline  to  the  opinion  that  the  ques- 
tions were  not  at  all  answered.  But  that  point  is  unimportant  as  this  judgment 
must  be  reversed  for  other  reasons.  But  as  it  is  often  matter  of  dispute 
whether  the  questions  proposed  to  the  court  have  been  answered,  I  will  sug- 
gest a  mode  of  proceeding  in  such  cases  which  will  prevent  all  probability  of 
dispute,  and  that  is  to  give  the  opinion  on  each  question  in  writing  imme- 
diately following  the  question.  When  the  judge,  instead  of  doing  this,  gives 
a  general  charge  in  which  he  intends  to  answer  all  the  questions  proposed  to 
him,  it  may  sometimes  happen  that  there  may  be  an  omission,  or  it  may  be 
doubtful  whether  there  is  an  omission  or  not.  These  doubts  have  frequently 
occurred,  and  pains  should  be  taken  to  prevent  them,  as  they  sometimes 
occasion  the  reversal  of  judgments  which  this  court  would  wish  to  support. 

But  other  errors  have  been  assigned  in  the  charge  of  the  president.  These 
may  be  reduced  to  two  points.  Is  this  action  maintainable  by  the  adminis- 
tration of  Pennock?  If  it  is,  what  should  be  the  measure  of  damages? 
First,  the  objection  to  the  action  is,  that  according  to  the  plaintiff's  own 
showing  there  was  a  resulting  trust  to  Pennock  for  a  moiety  of  the  land 
purchased  in  partnership,  and,  therefore,  there  is  an  equity  in  the  heir  which 
the  administrator  has  no  right  to  convert  into  personal  property  by  this  suit 
for  damages.  We  have  no  evidence  of  the  laws  of  Ohio,  but  if  they  recognise 
the  same  principles  of  equity  which  prevail  in  other  states,  there  would  be 
an  equity  in  the  heir  of  Pennock  as  to  a  moiety  of  the  land  purchased  in 
partnership ;  nevertheless,  if  the  agreement  was  parol,  as  the  evidence  seems 
to  indicate,  and  it  was  broken  in  the  lifetime  of  Pennock,  by  the  defendant's 
refusal  to  convey  him  a  moiety  of  this  land,  a  cause  of  action  accrued, 
which  after  his  death  could  be  prosecuted  by  the  administrator  only.  The 
heir  cannot  support  an  action  for  the  breach  of  promise  in  the  lifetime  of 
his  ancestor.  W hether  there  may  not  be  cases  in  which  equity  would  permit 
the  heir  to  make  use  of  the  name  of  the  administrator  to  recover  damages  for 
his  dwn  benefit,  I  will  not  now  inquire,  because  it  is  evident  that  any 
damages  that  may  be  recovered  in  this  case,  would  be  for  the  use  of  the  heir, 
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to  me  by  this  court,  from  which  the  court  below  took  the  law  given 
in  charge  to  the  jury  :  Christine  v.  Whitehill,  16  S.  £  R.  98.  The 
words'  "grant,  bargain,  sell,"  contain,  under  our  Acts  of  Assembly, 
a  covenant  of  seisin,  and  are  also  in  this  deed.  But  no  set  form  of 
words  is  required  to  constitute  a  covenant,  any  form  of  words  which 
show  that  the  parties  intended  to  convey  a  title  will  amount  to  a 
covenant  of  that  title. 

he  being  the  only  child  of  his  father,  entitled  to  the  whole  estate  both  real 
and  personal.  There  is  a  peculiar  reason  why  the  action  shall  be  maintained 
by  the  administrator  in  the  present  instance,  and  that  is  that  the  courts  of 
Pennsylvania  have  no  jurisdiction  over  lands  lying  in  Ohio,  and,  therefore, 
the  only  relief  they  can  afford  on  this  contract  is  a  personal  action,  which  is 
very  convenient,  as  both  parties  reside  here.  It  may  be  more  for  the 
advantage  of  the  heir  of  Pennock  to  recover  damages  on  this  contract, 
than  to  resort  to  a  chancery  suit  in  the  state  of  Ohio  for  the  land  itself; 
and  if  the  contract  is  of  such  a  nature  as  to  give  an  action  for  damages, 
there  can  be  no  reason  why  the  courts  of  Pennsylvania  should  obstruct  it. 
Where  two  citizens  of  the  same  state  enter  into  an  agreement  respecting  land 
in  another  state,  they  naturally  look  to  the  laws  of  their  own  state  for  redress, 
in  case  of  breach  of  contract,  and  in  this  reasonable  expectation  the  court 
will  not  disappoint  them.  Of  this  the  cases  of  Penn  v.  Baltimore,  afford  in- 
numeral  examples,  where  the  Court  of  Chancery  compelled  Lord  Baltimore  to 
a  specific  performance  of  articles  of  agreement  for  fixing  the  boundaries  be- 
tween the  provinces  of  Maryland  and  Pennsylvania.  If  we  had  a  Court  of 
Chancery,  no  doubt  Freeman  might  be  compelled  to  execute  a  conveyance  to 
the  heir  of  Pennock  ;  but  not  having  such  a  court,  I  see  no  remedy,  but  by  an 
action  on  the  case,  on  this  parol  contract  by  the  administrators  of  Pennock. 

2.  But  if  the  action  be  maintainable,  what  should  be  the  measure  of  dam- 
ages? In  considering  this  question,  I  will  take  for  granted  that  the  plaintfff 
is  acting  in  concert  with  the  guardian  of  the  heir,  which,  from  the  record,  I 
think  myself  warranted  in  doing,  and  under  those  circumstances  if  the  de- 
fendant did  upon  request  refuse  to  convey  a  moiety  of  the  land  to  Pennock, 
in  his  lifetime,  I  see  no  objection  to  recovering  one-half  of  the  value  of  the 
land  in  damages.  No  second  action  will  lie  on  this  contract,  and,  therefore, 
the  defendant  can  never  again  be  expected  to  answer  in  damages.  But  dam- 
ages to  this  amount,  the  defendant  says  would  be  unjust,  because  the  heir 
might  afterwards  go  into  the  state  of  Ohio  and  recover  one-half  of  the  land. 
This  I  cannot  suppose,  because  being  contrary  to  equity  it  will  not  be  per- 
mitted in  a  court  of  equity.  Where  one  has  a  contract  for  land  on  which  he 
may  support  an  action  at  law,  he  may  take  his  choice  to  sue  at  law  or  seek  a 
specific  performance  in  equity.  But  he  cannot  do  both  ;  he  cannot  recover 
damages  at  law  from  his  trustee  for  refusing  to  convey  the  legal  estate,  and 
then  go  into  equity  and  recover  the  estate  itself  on  the  ground  of  a  resulting 
trust,  having  made  his  election  to  sue  at  law,  he  must  abide  by  it.  It  appear* 
that  in  this  case  the  jury  gave  the  value  of  a  moiety  of  the  land  in  damages, 
but  the  damages  were  given  generally,  and  the  declaration  consists  of  five 
counts,  two  of  which  are  said  to  be  bad,  by  the  plaintiff  in  error.  If  so.  the 
judgment  would  be  erroneous,  because  the  court  cannot  ascertain  on  what 
counts  the  jury  meant  to  assess  the  damages.  When  some  of  the  counts  are 
bad,  and  no  evidence  is  given  in  support  of  them,  the  court  before  whom  the 
cause  is  tried,  may  amend  the  verdict  by  entering  it  in  favor  of  the  defendant 
on  the  bad  counts,  and  for  the  plaintiff  on  the  good  counts  only,  but  a  court 
of  error  knows  nothing  of  the  evidence,  and  can  make  no  such  amendment. 
Let  us  examine,  then,  the  fourth  and  fifth  counts  in  this  declaration.  The 
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It  is  not  properly  a  recital,  which  ended  with  the  description  of 
the  property,  the  metes  and  bounds,  but  it  is  a  positive  averment 
of  the  interest  which  the  grantor  had  in  it,  and  amounts  to  a 'cove- 
nant of  seisin,  which,  so  far  from  being  inconsistent  with  the  cove- 
nant of  general  warranty,  was  altogether  coincident  with  it.  But 
if  it  be  called  a  recital,-  recitals  will  sometimes  have  the  effect  of 
covenants. 

fourth  count,  in  the  first  place,  sets  forth  a  verbal  agreement  between  John 
Pennock  and  the  defendant,  to  join  in  the  purchase  of  a  tract  of  land,  con- 
taining twenty-five  acres,  with  a  saw-mill,  &c.,  for  the  sum  of  $1951,  of  which 
each  party  was  to  pay  half,  and  the  deed  was  to  be  taken  in  the  name  of  the 
defendant  alone,  to  be  held  by  him  nevertheless  as  one  moiety  in  trust  for  the 
said  Pennock,  his  heirs  and  assigns,  and  that  the  said  purchase  was  accord- 
ingly made,  a  deed  executed  by  the  vendor  to  the  defendant  alone,  in  trust  as 
aforesaid,  and  a  moiety  of  the  purchase-money  paid  by  said  Pennock.  The 
declaration  then  avers,  that  in  consideration  of  the  premises,  the  defendant 
promised  to  pay  to  the  said  Pennock,  his  administrators  and  assigns,  as  much 
money  as  a  moiety  of  the  said  land  with  the  appurtenances  was  reasonably 
worth,  &c.  Now,  what  consideration  is  there  for  the  promise?  I  confess  I 
can  perceive  none.  The  defendant  had  done  everything  which  the  agreement 
required  him  to  do,  he  had  paid  half  the  purchase-money  and  taken  a  deed  in 
his  own  name,  in  trust  for  Pennock,  as  for  a  moiety,  why  tlien  should  he  pay 
one-half  the  value  of  the  land,  or  what  was  he  to  receive  in  consideration  of 
such  payment?  It  does  not  appear  that  he  was  to  receive  anything.  If 
Pennock  had  agreed  to  release  his  equity  in  the  land,  it  would  have  been 
sufficient,  for  then  the  defendant  would  have  had  title  to  the  whole  tract,  both 
at  law  and  in  equity.  It  is  agreed,  indeed,  by  plaintiff's  counsel,  that  the 
equity  of  Pennock,  would  have  been  virtually  released  by  acceptance  of  half 
the  value  of  the  land.  But  this  kind  of  argumentative  release  is  not  a  suffi- 
cient consideration  to  support  an  assumption.  The  defendant  might  have  paid 
his  money  and  then  have  encountered  a  suit  in  chancery.  If  the  agreement 
was  that  Pennock  was  to  release  his  equity,  the  declaration  should  have  so 
averred  it,  and  a  release  should  have  been  tendered,  when  the  money  was 
demanded.  I  am  of  opinion,  therefore,  that  this  count  is  bad,  because  it  sets 
forth  a  promise  without  a  consideration.  The  fifth  count  avers  an  agreement 
to  purchase  in  partnership,  a  purchase  made,  a  deed  taken  in  the  name  of  the 
defendant  alone.  The  purchase-money  paid  by  each  in  moieties,  and  as 
stated  in  the  fourth  count,  and  then  assigns  a  breach  of  promise,  as  follows, 
viz. :  "  Yet  the  said  defendant,  his  promise  and  agreement  aforesaid,  in  no 
wise  regarding  since  the  conveyance  of  the  said  tract  of  land  to  him  as  afore- 
said, gainsays  his  said  promise  and  agreement  and  refuses  to  hold  and  stand 
seised  of  an  undivided  half  of  the  said  land  to  and  for  the  use  of  the  said 
Pennock  in  his  lifetime,  and  for  the  use  of  the  legal  representatives  of  the 
said  Pennock,  since  his  decease,"  &c.  The  substance  of  the  alleged  injury  is 
that  the  defendant  has  told  a  falsehood  by  denying  the  trust,  but  that  denial 
has  not  divested  the  right  of  Pennock ;  his  equity  remains  just  as  strong 
after  the  denial  as  before,  nor  can  any  words  ~>f  the  defendant  affect  it.  I 
cannot  perceive,  therefore,  that  this  count  sets  forth  any  act  or  omission  of 
the  defendant  by  which  the  plaintiff  has  suffered  damage.  Upon  the  whole, 
then,  my  opinion  is  that  the  judgment  should  be  reversed  and  a  venire  dc 
novo  awarded,  and  inasmuch  as  it  appears  that  the  defendant  has  been  com- 
pelled to  nay  the  sum  recovered,  the  plaintiff  must  make  restitution. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

1  Affirmed,  1  W.  405. 
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The  claim  of  the  plaintiff  is  properly  spread  upon  the  record,  it 
is  for  breaches  of  covenants,  which  may  be  stated  in  the  words  of 
the  covenant,  or  according  to  their  legal  effect. 

In  a  declaration  for  a  breach  of  a  covenant  in  a  deed,  it  is  suffi- 
cient to  state  that  the  defendant  conveyed  to  the  plaintiff  certain  lands 
"in  the  said  deed  particularly  mentioned  and  specified,"  without  any 
further  description.  Durham  v.  Pratt,  14  Johns.  Rep.  372,  and  the 
breach  may  be  assigned  in  as  general  words  as  the  covenant:  Bender 
v.  Fromberger,  4  Call.  440.  But  the  plea  of  the  defendant,  "  per- 
formance, with  leave,"  &c.,  admits  the  covenants  as  set  forth  in  the 
declaration :  Milford  v.  Roads,  2  Conn.  Rep.  14 ;  2  Jacob's  Law 
Die.  439 ;  Vanhorn  v.  Frick,  6  S.  &  R.  90 ;  Powers  v.  McFer- 
ran,  2  Id.  46;  Martin  v.  Ives,  17  Id.  365;  Fick  v.  Baldwin, 
Id.  161;  Abbott  v.  Allen,  14  Johns.  Rep.  248;  Kellogg  v. 
Wilcox,  2  Id.  1 ;  Hamilton  v.  Wilson,  4  Id.  72;  Morris  v.  Phelps, 
5  Johns.  Rep.  49  ;  Casewell  v..  Wendell,  4  Mass.  Rep.  108  ;  Nichols 
v.  Waller,  8  Id.  243 ;  Harris  v.  Newell,  Id.  272 ;  Wolverton  v. 
The  Commonwealth,  7  S.  &  R.  276 ;  Moore  v.  McBride,  1  P.  & 
W.  148,  370 ;  Wetherow  v.  Keller,  11  S.  &  B.  272 ;  Peebles  v. 
Reading,  8  Id.  495 ;  Lauman  v.  Thomas,  4  Binn.  58 :  Boyles  v. 
Kelly,  10  S.  &  R.  217 ;  Fisher  v.  Larick,  3  Id.  321 :'  Chambers 
v.  Mifflin,  1  P.  &  W.  78 ;  Star  v.  Bradford,  2  Id.  384 ;  1  Powel 
236,  237,  238 ;  11  S.  &  R.  139 ;  Douglas  27,  226,  727 ;  Lev. 
155 ;  2  Com.  D.  title  Covenant  D.  2,  566 ;  2  Roll.  Ab.  250 ;  6 
Vin. ;  Covenant,  C.  a,  3  Cro.  Jac.  359 ;  Cramer  v.  Bradshaw,  10 
John.  Rep. ;  2  Mod.  91. 

Jenkins  in  reply. 

The  notion  of  implied  covenants  is  derived  from  the  civil  law, 
and  is  better  suited  to  an  age  when  courts  protected  ignorant  men, 
who  could  not  protect  themselves ;  but  they  are  not  consistent  with 
the  spirit  of  this  age,  when  the  people  are  well  informed,  and  can 
always  guard  their  interest  by  express  covenants ;  nor  are  they 
consistent  with  the  policy  of  our  laws,  which  promote  and  encour- 
age the  rapid  transfer  of  property.  If  they  be  tolerated,  they  will, 
contrary  to  the  intention  of  the  parties,  become  more  operative 
than  express  covenants.  The  covenant  of  seisin  is  more  extensive 
than  the  covenant  of  general  warranty ;  they  conflict  with  each  other, 
and  where  the  latter  is  expressed  it  must  negative  the  implication 
of  the  former,  ezpressum  facit  cessare  taciturn.  The  part  of  the 
deed  relied  on  for  the  covenant  of  seisin  is  a  mere  recital,  it  is  in 
the  premises  of  the  deed,  and  uses  the  word  "being"  which  is  the 
language  of  recital,  and  contains  a  description  of  the  property  as 
being  that  which  his  father  claimed,  or  owned ;  this  was  necessary 
to  describe  the  property. 

But  the  covenants  are  not  set  out  in  the  declaration  either  in 
3  P.  &  W.— 21 
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totidem  verbis,  or  according  to  the  legal  effect.  The  plaintiffs 
should  have  set  forth  that  the  defendant  covenanted  that  he  was 
seised,  &c.,  and  the  breach.  This  has  not  been  done ;  3  Cha.  Ca. 
101,  Wood's  Conveyancing,  by  Powell,  202. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — In  the  course  of  the  trial  in  the  court  below, 
several  exceptions  were  taken  by  the  plaintiff  in  error  to  the 
opinion  of  the  court  in  receiving  and  in  rejecting  evidence.  A 
number  of  points  of  law  were  also  submitted  to  the  court  with  a 
request  to  give  a  particular  charge  thereon  to  the  jury.  It  was 
alleged  that  the  court  below  erred  in  their  direction  to  the  jury  on 
all  these  points  as  well  as  in  their  opinions  excepted  to,  on  account 
of  either  receiving  or  rejecting  evidence,  and  errors  have  been 
assigned  here  embracing  all  these  matters. 

Many  of  the  errors  assigned,  however,  were  abandoned  on  the 
argument,  and  very  properly  too,  as  I  am  inclined  to  think  that  no 
better  reason  could  have  been  given  for  the  assignment  of  them, 
than  that  the  points  to  what  they  related  were  decided,  not  against 
law,  but  against  the  party  who  made  them. 

Several  of  the  points  submitted  to  the  court  below  raise  the 
same  question;  and  all  that  is  material  and  relevant  to  the  merits 
of  this  cause  may  be  disposed  of  and  decided  by  resolving  the  three 
following  questions,  viz : 

1.  Do  the  words,  "grant,  bargain,  sell,"  under  the  operation  of 
the  sixth  section,  of  the  Act  of  the  twenty-eighth  of  May  seven- 
teen hundred  and  fifteen,  import  a  general  covenant  of  seisin,  on 
the  part  of  the  grantor,  or  only  a  special  covenant,  that  he  has  not 
done  or  suffered  any  act  whereby  the  estate  granted  by  him  may 
be  defeated  ? 

2.  Do  the  words  in  the  indenture  "being  part  of  fifty-eight  acres, 
and  one  hundred  perches  of  land,  late  the  property  of  John  White- 
hill,  of  Donnegal  township,  aforesaid,  deceased,  which  was  decreed 
by  an  Orphans'  Court  of  York  county,  aforesaid,  held  the  fifteenth 
day  of  September,  eighteen  hundred  and  twelve,  unto  John  M. 
Whitehill,  one  of  the  sons  of  the  said  John  Whitehill,  deceased, 
and  which  James  Whitehill,  and  others,  the  heirs  of  the  said  John 
Whitehill,  deceased,  did  by  their  deed  of  release,  grant  and  confirm 
unto  the  said  John  M.  Whitehill,  and  to  his  heirs  and  assigns  for 
ever,"  import,  or  amount  to  a  covenant  on  the  part  of  the  grantor, 
the  plaintiff  in  error,  that  his  father  was  seised  of  an  indefeasible 
estate  in  fee-simple  in  the  fifty-eight  acres  and  one  hundred  perches 
of  land  at  the  time  of  his   death,  and  that  the  grantor  became 
seised  of  the  same  in  fee-simple  by  means  of  the  father's  dying  so 
seised,  and  the  decree  of  the  Orphans'  Court  and  the  releases;  and 
that  he  was  so  seised  thereof  at  the  time  he  conveyed  by  his  deed 
of  indenture  to  the  plaintiff  below  ? 
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3.  Were  the  plaintiffs  below  entitled  from  their  showing  to 
recover  for  the  alleged  breach  of  the  express  covenant  of  general 
warranty  contained  in  the  indenture ;  or  can  the  verdict  of  the 
jury  and  judgment  of  the  court  upon  it  be  supported  in  respect  to 
this  covenant,  and  the  alleged  breach,  if  the  charge  of  the  court  to 
jury  was  wrong  upon  either  of  the  other  questions? 

By  the  6th  section,  of  the  act  alluded  to,  upon  which  the  first 
question  arises,  it  is  enacted  that  "  all  deeds  to  be  recorded  in  pur- 
suance of  that  act,  whereby  any  estate  of  inheritance  in  fee-simple 
shall  hereafter  be  limited  to  the  grantee  and  his  heirs,  the  words 
grant,  bargain,  sell,  shall  be  adjudged  an  express  covenant  to  the 
grantee,  his  heirs  and  assigns,  viz. :  that  the  grantor  was  seised  of 
an  indefeasible  estate  in  foe-simple,  freed  from  encumbrances  done 
or  suffered  from  the  grantor  (excepting  the  rents  and  services  due 
to  the  lord  of  fee),  as  also  for  quiet  enjoyment  against  the  grantor, 
his  heirs  and  assigns,  unless  limited  by  express  words  contained  in 
such  deeds,  and  that  the  grantee,  his  heirs,  executors,  administra- 
tors and  assigns  may  in  any  action  assign  breaches  as  if  such  cove- 
nants were  expressly  inserted." 

It  is  now  more  than  twenty-three  years  since  it  was  solemnly 
decided  by  this  court,  in  the  case  of  Gratz  v.  Ewalt,  2  Binn.  25, 
that  the  words  "grant,  bargain,  sell,"  under  this  act,  amount  only 
to  a  covenant  that  the  grantor  has  not  done  any  act,  or  created  any 
encumbrance,  whereby  the  estate  granted  by  him  may  be  defeated. 
And  it  was  so  held  again  jn  the  Lessee  of  Cain  v.  Henderson,  2 
Binn.  108 ;  and  from  that  time  to  the  present,  has  been  considered 
not  only  as  a  settled  construction  of  the  act,  but  as  a  fixed  rule  of 
property  in  the  state,  which  no  power  but  that  of  the  legislature 
can  alter.  See  Dorsey  v.  Jackman,  1  S.  &  R.  52,  and  Funk  v. 
Voneida,  11  Id.  Ill,  where  it  was  recognised  as  such.  Upon  this 
construction  of  the  words  "grant,  bargain,  sell,"  in  the  deed,  and 
from  the  evidence  given  on  the  trial  of  the  cause,  the  plaintiffs  had 
no  right  to  claim  a  recovery  for  a  breach  of  any  covenant  growing 
out  of  them.  Nor  do  I  conceive  that  there  was  any  misdirection 
of  the  court  to  the  jury  on  this  part  of  the  case. 

In  regard  to  the  second  question,  it  is  contended  that  the  words 
"being  part  of  fifty-eight  acres  and  one  hundred  perches  of  land,  late 
the  property  of  John  Whitehill,"  &c.,  form  no  part  of  the  descrip- 
tion of  the  land  intended  to  be  conveyed,  but  constitute  a  covenant 
upon  the  part  of  the  vendor  that  the  said  John  Whitehill,  the 
father,  died  seised  of  an  indefeasible  estate  in  fee  in  the  said  fifty- 
eight  acres  and  one  hundred  perches,  whereupon  they  descended  to 
the  plaintiff  in  error,  the  grantor  in  the  deed,  James  Whitehill,  and 
the  other  heirs  at  law  of  the  said  deceased  ;  that  afterwards  the  said 
fifty-eight  acres  and  one  hundred  perches  were  decreed  to  the 
grantor  by  the  Orphans'  Court  of  York  county,  under  the  intestate 
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laws  of  this  state,  and  that  the  other  heirs  of  the  said  deceased,  by 
deed,  released  all  their  interest  in  the  same  to  the  grantor  and  his 
heirs.  Thus  making  it  in  effect  a  covenant  that  the  grantor  was 
seised  of  an  indefeasible  estate  in  fee-simple ;  and  such  seems  to 
have  been  the  charge  of  the  court  below  to  the  jury  on  this  part  of 
the  case.  I  would  have  been  glad  to  have  convinced  myself,  if  I 
could,  that  the  charge  of  the  court  in  this  respect  was  right,  because 
it  appears  to  be  in  accordance  with  the  opinion  of  the  majority  of 
this  court,  delivered  in  the  same  case,  on  a  former  writ  of  error ; 
but  after  full  deliberation,  and  a  very  careful  examination  of  the 
matter,  I  feel  perfectly  satisfied  that  the  charge  of  the  court  upon 
this  question  was  erroneous. 

It  is  difficult  to  imagine  why  there  should  have  been  so  much 
circumlocution  merely  for  a  purpose  that  could  have  been  expressed 
in  one-fourth  the  number  of  words,  and  in  terms  the  import  and 
object  of  which  could  not  possibly  have  been  mistaken.  Neither 
can  it  be  believed,  I  think,  that  any  scrivener,  who  had  been  told 
to  insert  a  covenant  of  seisin,  would  have  thought  of  introducing  it 
into  the  deed  in  the  manner  and  form  of  this  clause.  •  This,  how- 
ever, I  admit,  is  not  of  itself  an  insuperable  objection  to  its  receiv- 
ing such  construction  as  that  contended  for  by  the  counsel  of  the 
defendants  in  error,  provided  it  were  manifest  from  the  face  of  the 
deed  that  it  was  so  intended  by  the  parties.  This  clause  has  been 
considered  as  being  in  the  form  of  a  recital  in  the  deed ;  and  upon 
the  authority  of  some  cases  referred  to,  it  has  been  urged  that  it 
amounts  to  a  covenant  upon  the  part  of  the  plaintiff"  in  error  to  the 
effect  before  stated. 

It  may  be  well  first  to  know  the  general  nature  and  office  of 
recitals  in  deeds  or  instruments  of  writing.  The  author  of  the 
Touchstone,  under  the  title  Execution  of  Deeds,  p.  76,  says :  "  A 
recital  is  the  setting  down  or  report  of  something  done  before."  By 
Lord  Holt :  "  It  may  be  made  use  of  to  explain  a  doubt  of  the 
intention  and  meaning  of  the  parties,  but  it  hath  no  effect  or  oper- 
ation:" 3  Chan.  Ca.  101.  "It  may  be  repugnant,  for  it  is  no 
essential  part  of  the  deed:"  Com.  Dig.,  tit.  Fait  (E.  1.)  "It 
does  not  even  amount  to  a  direct  affirmation:"  Co.  Litt.  352,  b. 
"  Recitals  shall  not  make  any  estoppel,  for  they  are  not  material ; 
as  when  A.,  reciting  that  he  is  seised  in  fee  of  the  manor  of  D., 
granteth  a  rent  of  it  to  B.,  this  shall  not  estop  A.  to  say  he  had 
nothing  in  the  manor:"  Finch's  Law  33,  who  cites  33  Hen.  6,  20, 
b.  Neither  will  a  recital  operate  in  a  will  as  a  devise ;  as  where 
the  testator,  in  disposing  of  his  personal  estate,  gave  six  hundred 
pounds  to  his  wife,  to  be  paid  to  W.  W.  in  full  payment  of  the  lands 
lately  purchased  of  him,  "  and  is  already  estated  in  part  of  a 
jointure  to  my  said  wife,  during  her  natural  life,  that  of  Wiskow, 
York  and  Molton,  the  lands  and  tenements  there  amounting  to  the 
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value  of  sixty-three  pounds,  in  all  one  hundred  and  thirty  pounds, 
which,  being  also  estated  upon  my  said  wife,  it  is  in  full  of  her 
jointure."  The  testator  in  fact  had  made  no  such  settlement  on 
his  wife ;  yet  it  was  held  she  took  nothing  4n  the  lands  under  the 
recital :  Wright  v.  Wy  veil,  2  Vent.  56.  From  this  doctrine  and 
these  authorities  in  regard  to  the  general  nature  of  recitals  in  deeds, 
&c.,  and  more  especially  those  which  dispose  of  the  inheritance  of 
real  estate,  I  conclude  that  it  is  not  among  them  that  we  are  to  look 
for  the  covenants  and  agreements  of  the  parties.  And  wherever  a 
recital  has  been  held  to  amount  to  an  agreement  or  covenant,  in  a 
deed  disposing  of  real  estate,  it  must  have  been  exclusively  on  the 
ground  of  intention,  for  upon  no  other  principle  can  it  be  supported. 
And  without  such  intention  be  so  clearly  and  plainly  expressed,  as 
that  it  can  neither  be  overlooked,  nor  mistaken,  a  recital  ought 
never  to  be  adjudged  to  amount  to  a  covenant;  otherwise  recitals 
instead  of  being  the  non-essential,  immaterial  and  inoperative  parts 
of  deeds,  as  they  have  been  pronounced  by  the  highest  authorities, 
will  become  greatly  the  most  efficient,  as  well  as  most  dangerous, 
by  entrapping  parties  into  covenants,  which  they  never  thought  of, 
and  to  which  they  were  never  asked  to  yield  their  assent. 

The  first  case  referred  to,  and  relied  on  by  the  counsel  for  the 
defendants  in  error,  is  Severn  and  Clerks,  cited  from  Powell  on 
Contracts,  and  reported  in  1  Leo.  122.  It  was  an  action  of  debt 
upon  an  obligation  conditioned  for  the  performance  of  the  cove- 
nants, articles  and  agreements  contained  in  a  deed  poll  executed  by 
the  obligor,  whereby  he  had  assigned  a  term  of  years  in  certain 
lands  to  the  plaintiff,  in  which  he  recited,  "  That  whereas  he  was 
possessed  of  certain  lands  for  a  certain  term  of  years,"  in  which 
it  was  resolved,  that  if  the  party  had  not  that  interest  by  a  good 
and  lawful  conveyance,  his  obligation  was  forfeited.  It  must  be 
observed  that  this  was  not  the  case  of  the  deed  passing  the  inheri- 
tance in  real  estate,  but  a  mere  term  for  years,  partaking  more  of 
the  character  of  goods  or  chattels  than  real  estate ;  where  the 
assignor  could  have  none  of  the  muniments  of  title,  or  even  known 
the  origin  and  chain  of  title  which  his  lessor  had  for  the  land,  so  as 
to  make  an  exhibition  of  them  to  the  party  to  whom  he  was  about 
to  assign,  in  order  that  he  might  judge  for  himself,  and  where  the 
assignee  might  therefore  be  supposed  to  have  trusted  to  the  per- 
sonal responsibility  of  the  assignor  for  the  goodness  of  the  title.  It 
would  seem,  perhaps,  unreasonable  to  apply  the  rule  of  caveat 
emptor  to  such  cases,  as  is  ever  done  in  respect  to  purchasers  of 
the  inheritance.  In  the  sale  of  chattels  we  know  that  the  mere  act 
of  selling,  implies  of  itself  a  warranty  of  title;  but  not  so  with 
respect  to  the  sale  of  real  estate;  for  there  the  purchaser  can  see 
the  title,  and  determine  upon  the  validity  of  it  for  himself;  and  the 
seller  is  only  responsible  for  it,  so  far  as  he  is  required  by  the  pur- 
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chaser,  and  has  plainly  agreed  to  be  bound  on  his  part.  I  think 
it  also  manifest  from  the  report  of  this  case  of  Severn  and  Clerks, 
that  it  was  not  upon  the  matter  alone  contained  in  the  recital  that 
it  was  so  decided,  but  upon  that  in  connection  with  the  other  parts 
of  the  deed,  for  Clench,  Justice,  said  that,  "recital  of  itself  was 
nothing,  but  being  joined  and  considered  with  the  rest  of  the  deed, 
it  was  material,  as  there."  The  case  of  Johnson  v.  Proctor,  Yelv. 
175,  has  also  been  relied  on,  as  being  directly  in  point.  The 
ground  upon  which  this  case  was  decided  has  been  misapprehended 
by  the  counsel  for  the  defendants  in  error,  as  well  as  by  the  learned 
judge  who  delivered  the  opinion  of  a  majority  of  this  court,  in  this 
case  upon  a  former  occasion.  See  16  S.  &  R.  112.  Indeed,  Lord 
Eldon  seems  first  to  have  fallen  into  the  mistake  in  Browning  v. 
Wright,  2  Bos.  &  Pull.  25,  and  to  him  most  likely  the  misappre- 
hension all  around  is  attributable.  He  says,  speaking  of  it,  "  the 
recital  itself  amounted  to  a  warranty."  In  it  A.  and  B.  were  joint 
tenants  for  years  of  a  mill ;  A.  assigned  all  his  interest  to  C.  with- 
out the  assent  of  B.,  and  died.  B.  afterwards  by  indenture  recit- 
ing the  lease,  and  that  it  came  to  him  by  survivorship,  granted  the 
residue  of  the  term  to  J.  S.,  and  covenanted  for  quiet  enjoyment 
of  it,  notwithstanding  any  act  done  by  him.  B.  also  gave  the 
purchaser  a  bond  conditioned  to  perform  the  covenants,  grants, 
articles  and  agreements  in  the  assignments ;  and  the  purchaser 
having  been  evicted  by  C.,  of  the  moiety  assigned  to  him  by  A., 
brought  an  action  on  the  bond  and  obtained  judgment.  The  de- 
cision of  the  court  according  to  the  report  of  the  case,  is  placed 
most  expressly  and  distinctly  upon  the  force  of  the  word  " grant," 
in  the  deed  of  assignment,  which  by  the  court  was  held  to  amount  to 
a  warranty  of  the  title,  and  that  the  recital  was  merely  explanatory 
of  the  subject-matter  of  the  grant,  showing  the  extent  of  it ;  that 
it  was  the  residue  of  the  whole  term,  and  not  an  undivided  moiety 
of  it  that  was  granted.  The  words  of  the  court  are,  "  Proctor 
expressly  granted,  by  precise  words  the  mill  and  land,  and,  there- 
fore, the  condition  of  the  bond  being  to  perform  all  grants,  &c., 
the  grant  being  defective,  at  first  to  a  moiety,  which  is  the  sub- 
stance of  the  agreement  of  the  parties,  &c." 

This  case  and  Lord  Eldon's  misapprehension  of  it,  are  noticed 
by  Mr.  Sugden,  in  his  Treatise  on  the  Law  of  Vendors,  574,  575, 
who  says,  "  it  seems  material  to  refer  the  case  of  Johnson  v.  Proc- 
tor to  the  true  ground  of  the  decision,  because  if  the  case  turned 
solely  on  the  recital,  it  might  perhaps  be  thought  a  general  recital 
in  a  conveyance  of  an  inheritance  of  an  estate,  that  the  vendor 
is  seised  in  fee,  which  would  amount  to  a  general  warranty  and 
would  not  be  controlled  by  the  limited  covenants  for  the  title — a 
proposition  which  certainly  cannot  be  supported." 

Other  cases  have  been  cited  and  referred  to,  none  of  which  have 
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any  other  bearing  upon  the  question  under  consideration  than  to 
show  that  no  set  form  of  words  is  necessary  to  constitute  a  cove- 
nant, provided  they  clearly  import  an  agreement,  are  reduced  to 
writing,  and  under  the  hand  and  seal  of  the  party ;  that  they  may 
be  contained  in  a  recital,  or  in  connection  with  an  exception,  or 
introduced  by  words  of  condition  or  with  proviso :  Com.  Dig.,  tit. 
Covenant,  A.  2.  But  in  all  these  cases  the  intention  to  make  an 
agreement  must  be  very  clearly  manifested  from  the  language  used, 
or  from  the  whole  face  of  the  instrument  taken  together ;  otherwise 
covenants  ought  not  to  be  implied  in  regard  to  the  passing  of  the 
inheritance  of  real  estate.  This  brings  us  to  the  consideration  of 
the  particular  words  employed  in  the  clause  and  recital  in  question. 
It  is  admitted  that  the  words  "  containing  ten  acres  neat  measure," 
which  immediately  precede  the  words  "being  part  of  fifty-eight 
acres  and  one  hundred  perches  of  land,  late  the  property  of  John 
Whitehill,"  &c.,  are  part  merely  of  the  description  of  the  land 
intended  to  be  thereby  conveyed,  but  contended  that  with  them  the 
description  closes.  If  it  were  to  be  so  construed,  the  following 
words  would  be  without  sense  or  meaning,  and  of  course  could  not 
amount  to  a  covenant  of  any  kind.  But  if  they  are  to  be  taken  in 
connection  with  the  preceding  words,  as  I  think  they  must,  in  order 
to  render  them  intelligible,  they  will  then  be  part  of  the  same  sen- 
tence, and  a  mere  continuation  of  the  description  of  the  land 
intended  to  be  granted ;  that  is  a  further  explanation  of  it,  which  is 
one  of  the  peculiar  offices  of  a  recital  in  deeds,  and  almost  uniformly 
the  exclusive  work  of  the  scrivener,  without  any  regard  to  the  cove- 
nants that  have  been  agreed  on  by  the  parties  and  directed  to  be 
inserted.  It  may  be,  as  Mr.  Justice  Buller  has  said  in  Browning 
v.  Wright,  2  Bos.  &  Pul.  27,  "  often  difficult  to  distinguish  between 
the  words  of  the  conveyancer  and  those  of  the  party  conveyancing;" 
but  in  the  present  case  it  appears  very  plain  to  me  that  the  whole 
of  the  recital  is  the  project  and  work  of  the  person  who  drew  the 
deed,  and  that  he  intended  it  all  as  mere  description  of  the  land 
about  to  be  conveyed.  It  is  obvious,  in  the  first  place,  that  in  order 
to  be  precise  and  definite  in  the  description  of  the  ten  acres,  the 
courses  and  distances  are  set  out ;  and  in  the  next  place,  to  make 
its  location  generally  known  to  and  recognised  by  the  neighbors 
around,  the  fifty-eight  acres  and  one  hundred  perches,  and  the 
former  holder  of  them,  are  introduced.  Because  it  was  perfectly 
rational  for  the  scrivener  to  suppose  that  as  the  fifty-eight  acres  of 
land  had  been  possessed  and  held  by  John  Whitehill,  the  father,  for 
several  years,  as  a  distinct  tract,  separated  from  all  the  surround- 
ing lands,  everybody  around  had  got  to  know  that  he  claimed  it, 
and  all,  no  doubt,  considered  it  his  property.  The  word  "  pro- 
perty," upon  which  some  stress  was  laid  in  the  argument,  seems, 
from  the  context,  not  to  have  been  used  in  any  technical  sense,  but 
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merely  to  show  that  the  same  fifty-eight  acres,  which  was  held  and 
claimed  by  John  Whitehill,  the  father,  in  his  lifetime,  was  the  same 
out  of  which  the  ten  acres  had  been  struck  by  courses  and  distances. 
The  term  property  very  often  means  the  thing  possessed,  as  well 
as  the  estate  or  interest  which  the  party  possessing  it  may  have  in 
it.  And  although  it  is  sufficient  where  the  owner  in  fee  of  land 
devises  all  his  property  in  it  to  pass  the  fee  to  the  devisee, 
yet  it  would  not  have  that  effect  in  a  deed.  And  although  it 
is  plainly  to  be  inferred  from  the  terms  of  this  recital  that  it  was 
thought  John  Whitehill,  the  father,  was  in  his  lifetime  the  owner 
of  the  fifty-eight  acres  in  fee,  yet  it  would  have  been  as  plainly 
inferrible  if,  instead  of  the  term  "property,"  the  word  "farm"  or 
"possession"  had  been  used.  Or  if,  in  place  of  the  words  "late 
the  property  of,"  the  words  "lately  owned  by,"  or  "lately  held 
by,"  or  "lately  claimed  by,"  had  been  employed  by  the  scrivener, 
the  same  inference  and  conclusion  must  have  been  drawn.  In  the 
course  of  reasoning  that  has  been  adopted  to  show  that  the  words 
in  question  amount  to  a  covenant,  the  intention  and  understanding 
of  the  parties  seem  to  have  been  left  out  of  view,  and  an  artificial 
interpretation,  subversive  of.  the  intention,  as  well  as  of  the  rule 
caveat  emptor,  is  substituted,  in  order  to  meet  the  event  that  is 
said  to  have  occurred.  Events  which  have  happened  since  the 
making  of  a  deed,  or  that  may  have  existed  before,  but  were 
unknown  till  afterwards,  ought  to  have  no  influence  in  the  con- 
struction of  it.  And  perhaps  it  is  necessary  that  we  should  ever 
bear  this  in  mind,  lest  we  should  be  tempted  to  make  the  deed  suit 
the  exigency  of  the  case,  instead  of  what  was  the  original  design 
and  intention  of  the  parties. 

Can  it  be  believed  for  a  moment  that  if  the  scrivener  had  been 
directed  to  have  inserted  a  covenant  of  seisin  in  this  deed,  that 
he  would  have  given  it  in  the  form  that  this  is  ?  Or  if  he  had 
been  asked  the  question,  after  he  had  drawn  the  deed,  whether 
or  not  it  contained  such  a  covenant,  would  he  not  have  promptly 
answered  in  the  negative  ?  Or  if  he  had  been  directed  to  have 
drawn  the  deed  with  an  express,  limited  and  special  warranty  of 
title,  is  there  the  slightest  reason  to  conclude  that  he  would  not 
have  introduced  into  it  the  very  same  clause  as  part  of  the  descrip- 
tion of  the  land  intended  to  be  conveyed?  I  think  but  one  answer 
can  be  given  to  these  questions.  It  appears  from  a  report  of  this 
same  case,  in  16  S.  &  R.  107,  that  on  a  former  trial,  the  scriv- 
ener of  the  deed  was  introduced  as  a  witness,  and  proved  that 
this  matter  of  description  and  recital  was  in  a  measure  projected  by 
himself,  and  inserted  in  the  deed,  when  he  knew  that  no  such  deed 
of  release  as  is  there  mentioned  existed.  And  he  proved  further, 
that  when  he  spoke  of  this  thing  to  the  parties,  and  told  them,  as 
the  grantor  said  he  would  obtain  the  releases  in  a  short  time,  that 
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he  would  insert  them  in  the  deed  as  if  already  obtained,  and  not  a 
covenant  to  procure  them.  After  it  was  agreed  he  should  do  so, 
then  Christine  remarked  he  must  have  a  warranty  of  title.  This 
shows  how  the  fact  was,  and  what  to  my  mind  is  perfectly  clear 
from  an  inspection  of  the  deed  itself,  that  the  parties  did  not  mean, 
and  could  not  have  understood  and  considered,  that  the  insertion 
of  all  this  recital  contained  amounted  to  a  covenant  or  warranty  of 
the  title.  Because  it  was  after  it  was  mentioned  to  them  by  the 
scrivener  how  he  would  do  it,  that  Christine  added  that  he  must 
also  have  a  warranty  of  the  title,  and  accordingly  an  express  cove- 
nant of  general  warranty  was  inserted,  and  it  does  not  appear  that 
any  other  was  spoken  of.  This  express  covenant  of  general  war- 
ranty, if  not  sufficient  in  law  to  prevent  a  general  covenant  of  seisin 
from  being  raised  by  implication,  is  at  least  a  powerful  objection 
against  the  implication  of  it  from  words  of  dubious  import,  not 
amounting  to  an  express  covenant,  or  which  otherwise,  upon  the 
rule  that  words  in  a  grant  shall  be  construed  most  strongly  against 
the  grantor,  might  be  sufficient  to  turn  the  scale  against  him.  To 
say  that  such  words  as  are  contained  in  the  recital  under  consider- 
ation, connected  with  the  description  of  the  land  intended  to  be 
conveyed,  shall  amount  to  a  general  covenant  of  seisin,  would,  in 
my  mind,  go  to  defeat  the  intention  and  design  of  the  parties  to 
many  deeds  that  have  been  executed,  containing  no  other  express 
covenant  than  that  of  a  special  warranty,  and  where  it  was  intended 
that  in  no  event  should  the  grantor  be  responsible,  unless  for  claims 
that  should  come  clearly  within  the  terms  of  the  special  warranty ; 
for  in  many  cases  of  express  special  warranty,  the  subject  of  the 
grant  will  be  found  to  be  described  in  a  manner  and  in  terms  im- 
porting a  general  covenant  of  seisin  as  strongly  as  in  the  present 
case.  In  the  case  of  Windham  v.  Windham,  Dyer  376,  b,  more 
fully  reported  in  And.  58,  the  deed  of  feoffment  described  the  mes- 
suage that  was  the  subject  of  the  grant  by  stating  its  locality,  and 
then  superadded  the  words  "  lately  of  Richard  Cotton,"  which  was 
untrue.  It  had  been  owned  by  Thomas  Cotton,  not  Richard ;  yet 
no  one  appears  to  have  ever  thought  it  amounted  to  a  covenant,  on 
the  part  of  the  feoflfer,  that  Richard  Cotton  had  been  the  owner  of 
the  messuage.  It  was  considered  by  all  merely  a  part  of  the  descrip- 
tion ;  and  the  only  question  made  was,  whether  it  could  be  so  con- 
strued as  to  embrace  the  messuage  in  D.,  of  which  Thomas  Cotton 
had  been  the  owner,  and  it  was  held  that  the  words  "  messuage 
with  the  appurtenances  in  D.,"  were  sufficient  of  themselves ;  and 
the  words  "lately  of  Richard  Cotton,"  were  rejected  as  sur- 
plusage. In  conclusion,  on  this  second  branch  of  the  case,  I 
recur  to  the  case  in  the  Year  Book,  33  Hen.  6,  20,  b,  cited 
already  from  Finch's  Law  33,  where  A.,  reciting  that  he  was 
seised  in  fee  of  the  manor  of  D.,  granted  a  rent  out  of  it  to  B. 
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This  shall  not  estop  A.  to  say  that  he  had  nothing  in  the  manor. 
This  I  consider  a  much  stronger  case  in  favor  of  raising  a  covenant 
of  seisin,  because  it  was  a  recital  in  express  and  technical  terms 
that  he,  the  grantor,  was  seised  in  fee,  and  yet  it  was  held  not  even 
sufficient  to  operate  as  an  estoppel. 

I  fully  concur  in  the  principle  laid  down  by  the  late  Mr.  Justice 
Yeates,  in  the  case  of  Gratz,  Lessee,  v.  Ewalt,  2  Binn.  102,  that 
"  in  conveyances  of  real  estate  there  must  always  be  great  danger 
in  implying  anything  that  is  not  stipulated  in  clear  and  precise 
terms.  This  is  the  safest  way  of  determining  the  extent  of  a 
grantor's  responsibility."  I  am,  therefore,  upon  the  view  I  have 
taken  of  this  question,  decidedly  of  opinion  that  this  clause  in  the 
deed  does  not  amount  to  a  covenant  of  seisin  ;  that  it  was  not  so 
intended,  and  that  there  was  error  in  the  charge  of  the  court  below 
on  this  point  to  the  jury. 

The  third  question  now  presents  itself  for  consideration.  In  the 
argument  of  this  cause,  the  declaration  was  spoken  of  by  the  coun- 
sel as  containing  two  counts,  and  seems  to  have  been  treated  in  the 
District  Court,  on  the  trial,  as  if  it  were  so.  In  truth  it  contains 
only  one ;  but  it  is  not  material  whether  two  or  one,  for  every 
clause  and  part  of  the  deed,  which  it  was  supposed  might  possibly 
be  construed  into  a  covenant,  either  expressed  or  implied,  that  would 
enable  the  plaintiffs  below  to  get  clear  of  the  land,  and  to  recover 
back  the  purchase-money  with  interest,  are  set  forth  in  it  and 
breaches  assigned.  The  court  below,  in  their -charge  to  the  jury 
on  the  express  covenant  of  general  warranty,  and  the  breach 
thereof  set  forth  in  the  declaration,  laid  down  the  law  correctly 
enough,  when  they  said  that,  without  an  eviction  of  the  vendees, 
or  a  surrender  by  them  of  the  land  to  a  paramount  title,  there  could 
be  no  breach  of  this  covenant.  But  still,  inasmuch  as  the  court 
erred  in  their  charge  to  the  jury  on  the  second  question,  which 
has  been  already  considered,  the  verdict  and  judgment  of  the  court 
below  cannot  stand.  For  agreeably  to  the  charge  on  the  second 
question,  the  jury  were  clearly  bound  to  give  the  verdict  they  did,  and 
it  became  altogether  unnecessary  for  them  to  consider  whether  there 
was  an  eviction  or  not.  Indeed,  I  cannot  perceive  from  the  pa- 
per-book, although  it  professes  to  set  out  the  evidence  given  on  the 
trial,  that  there  was  any  attempt  to  prove  an  eviction,  or  that  the 
plaintiffs  below  were  at  any  time  disturbed  in  their  possession  of 
the  land  by  the  Penns,  their  heirs,  assigns  or  anybody  else.  From 
the  evidence  given  by  the  plaintiffs  below,  and  the  time  at  which 
they  have  in  their  declaration  charged  the  eviction,  I  have  great 
doubts  whether  it  be  practicable  for  them  to  make  out  a  case  that 
would  entitle  them  to  recover  for  the  breach  of  this  covenant  of 
general  warranty.  The  eviction  is  stated  in  the  declaration  to  have 
been  made  on  the  first  day  of  November  eighteen  hundred  and  six- 
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teen.  But  they  proved  that  on  the  third  of  April  preceding,  all  the 
right  and  interest  which  Andrew  Gotwalt  had  in  the  ten  acres  of 
land  and  its  appurtenances  were  conveyed  to  George  Christine,  who 
had  been  his  co-tenant,  and  also  the  co-plaintiff  in  this  case  in  the 
court  below,  by  the  sheriff  of  York  county,  who  had  sold  the  same 
under  judicial  process  to  Christine.  Immediately  after  George 
Christine  got  his  deed  of  conveyance  from  the  sheriff,  it  may  be 
supposed,  that  he  got  sole  and  exclusive  possession  of  the  whole  of 
the  ten  acres ;  and  if  so,  it  is  not  easy  to  imagine  how  Andrew 
Gotwalt  could  have  been  evicted  afterwards  on  the  first  of  Novem- 
ber eighteen  hundred  and  sixteen,  jointly  with  George  Christine. 
Besides,  Gotwalt,  on  the  third  of  April  preceding,  ceased  to  have 
any  interest  in,  or  right  to  the  land,  and  could  sustain  no  injury 
whatever  by  a  subsequent  eviction  of  George  Christine.  Gotwalt 
had,  in  effect,  parted  with  all  his  interest  in  the  land,  and  received 
the  purchase-money,  without  making  himself  accountable  in  any 
event,  for  the  goodness  of  the  title.  Literally,  it  was  not  a  sale  by 
himself,  yet,  in  effect,  the  sale  by  the  sheriff  was  the  same  as  if  he 
had  sold  to  a  purchaser,  who  agreed  to  run  all  risk  in  respect  to  the 
title.  If  any  eviction  took  place  after  George  Christine  became  the 
sole  proprietor  under  Whitehill's  title  of  the  ten  acres,  he  alone,  as 
it  appears  to  me,  can  maintain  an  action  for  it  upon  this  covenant 
of  general  warranty.  It  is  a  covenant  which  runs  with  the  land 
until  broken,  and  Christine,  in  case  an  eviction  had  taken  place 
after  he  had  become  the  exclusive  claimant  of  the  land  under 
Whitehill's  deed  of  conveyance,  might,  as  a  party  to  the  deed,  and 
the  covenant  contained  in  it,  for  one  moiety,  and  as  assignee  in 
law  of  Gotwalt's  moiety,  have  maintained  an  action  in  his  own 
name,  and  in  this  way  only,  for  such  breach  of  the  covenant  of 
general  warranty. 

If  there  were  no  eviction  anterior  to  the  bringing  of  this  action, 
it  may  reasonably  be  conjectured  from  what  the  plaintiff  in  error 
offered  in  evidence  on  the  trial  of  this  cause,  but  was  objected  to  by 
the  plaintiff's  counsel  there,  and  overruled  by  the  court,  that  none 
need  be  apprehended  in  future.  For  from  that  evidence  it  would 
appear  that  releases  in  favor  of  George  Christine  and  Andrew  Got- 
walt were  obtained  from  the  widow  of  John  Whitehill,  the  father, 
and  from  his  heirs  in  the  course  of  five  or  six  months  after  John 
M.  Whitehill  executed  his  deed,  and  that  during  the  pendency  of 
this  suit,  in  August  eighteen  hundred  and  twenty-four,  a  complete 
extinguishment  of  the  Penn  title  in  favor  of  John  M.  Whitehill's 
vendees  was  procured,  so  that  all  ground  of  complaint  set  forth  in 
the  declaration  has  been,  it  would  seem,  removed,  and  the  heirs  of 
George  Christine  made  perfectly  secure  in  their  title  to  the  land. 
The  judgment  reversed,  and  a  new  venire  awarded. 

Followed,  8  Smith  485 ;  7  Phila.  641. 
Referred  to,  2  J.  108  ;  1  Wr.  321. 
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To  take  a  case  out  of  the  Statute  of  Frauds  and  Perjuries,  proof  must  be 
given  of  the  parol  contract,  relied  on,  having  been  first  made,  before  the  part 
performance  took  place.  If  possession  be  taken  of  land,  and  improvements 
be  made  on  it,  and  afterwards  the  owner  lay  parol  sell  or  give  it  to  the  tenant, 
such  sale  or  gift  will  not  transfer  the  title. 

Where  a  party  claiming  to  have  land  under  a  parol  contract,  made  after  he 
came  into  possession  of  it,  has  made  improvements  and  has  been  fully  com- 
pensated for  them,  a  specific  execution  of  the  contract,  it  seems,  would  not  be 
decreed. 

Where  a  son  is  permitted  by  his  father  to  enter  upon  the  possession  of  a 
part,  or  the  most  valuable  portion  of  his  father's  real  estate,  and  make  valu- 
able, and  permanent  improvements,  it  is  not  to  be  referred  to  the  son's  having 
become  the  owner  of  the  estate,  either  by  gift  or  sale  from  the  father,  with- 
out clear  and  satisfactory  testimony  to  authorize  such  conclusion. 

In  such  cases  the  transaction  generally  results  from  the  confidence  which 
exists  between  the  father  and  son,  that  the  father  will  provide  for  the  son  in 
his  will,  which  is  perfectly  consistent  with  the  father's  salutary  retention  of 
the  title  to  the  land. 

In  an  ejectment  brought  by  one  of  several  children,  after  the  death  of 
the  father,  in  which  the  plainitff  claims  the  land  by  virtue  of  an  alleged  parol 
gift  or  sale,  possession  taken  and  improvements  made,  the  will  of  the  father 
devising  the  land  from  the  plaintiff,  is  evidence,  as  without  it,  the  plaintiff 
might  recover  as  heir-at-law,  although  he  fail  to  establish  such  gift  or  sale. 

In  such  a  case  where  no  direct  evidence  was  given  of  any  gift  or  contract 
at  the  time  the  son  took  possession  of  the  land,  it  is  competent  for  the 
defendant  to  prove,  that  at  the  time  of  such  possession  taken,  the  father 
suffered  the  son  to  take  with  him  almost  all  his  stock,  and  farming  imple- 
ments from  another  farm  on  which  they  had  resided. 

Where  no  evidence  was  given  that  a  gift  or  sale  of  such  stock  and  farming 
implements  was  made  by  the  father  to  the  son,  it  is  not  competent  for  the 
plaintiff,  to  repel  such  testimony  as  that  given  to  prove  that  he  had  worked 
for  his  father,  after  he  came  of  age  and  the  value  of  his  services. 

The  court  are  not  bound  to  require  a  party  who  offers  evidence,  to  reduce 
his  offer  to  writing. 

APPEAL  from  the  Circuit  Court  of  Lebanon  county,  held  by  his 
Honor,  Justice  HUSTON. 

It  was  an  ejectment  for  a  tract  of  one  hundred  and  seventy- 
five  acres  of  land,  brought  by  Margaret  Eckert,  Polly  Eckert 
and  Louisa  Eckert,  who  were  minor  children  of  Peter  Eckert,  de- 
ceased, and  sued  by  their  guardians,  against  George  Eckert, 
George  Boyer  and  Samuel  Fisher.  The  plaintiffs  made  title  to  the 
land  by  an  alleged  parol  contract  or  sale,  made  by  Philip  Eckert, 
deceased,  to  Peter  Eckert,  his  son,  accompanied  by  possession,  and 
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improvements  made  upon  the  land.  A  former  ejectment  had  been 
brought  against  the  plaintiffs  in  this,  in  which  a  verdict  and  judg- 
ment was  recovered  against  them,  which  was  taken  by  appeal  from 
the  Circuit  Court,  in  which  it  was  tried,  and  affirmed  in  the 
Supreme  Court.  The  opinion  of  the  court  in  that  case  is  subjoined 
in  a  note  to  this. 

Philip  Eckert  the  father  of  Peter  Eckert  had  eight  children  ;  he 
survived  Peter,  but  died  before  this  suit  was  brought.  The  follow- 
ing evidence  was  given  in  the  cause. 

Testimony  of  the  plaintiffs. 

Christian  Bricker. — I  walked  down  the  road  to  see  a  triangular 
piece  of  land ;  the  old  man  stood  before  his  house  at  the  road,  and 
asked  me  which  way  I  was  going.  I  said  I  was  going  to  see  this 
tract  of  land,  I  wanted  to  buy  it  if  I  could  get  a  contract.  He  said 
he  had  nothing  to  do  with  it,  if  I  wanted  to  buy  it  I  must  go  to 
Peter.  I  went  to  Peter's  house  after  I  saw  the  land  ;  when  I  came 
there  the  old  man  was  there  also.  Then  I  tried  to  make  a  bargain 
with  Peter  and  did  not  agree.  Peter  said  it  was  no  matter,  he 
would  be  down  soon  and  pass  my  house,  and  then  perhaps  we  could 
make  a  contract.  After  some  time  Peter  came  into  my  house  on 
his  way  to  town — then  I  had  bought  another  tract.  This  was  in 
eighteen  hundred  and  twenty-four,  in  March  or  April.  The  old 
man  when  I  met  him  at  Peter's  house,  told  me  that  he  had  often 
told  Peter,  or  advised  Peter  to  sell  it ;  that  if  he  was  in  Peter's 
place  he  would  sell  it,  as  it  was  cut  off  by  the  canal,  it  was  unhandy. 
The  old  man  and  I  often  talked ,of  the  land.  He  said  Peter  wanted 
to  pay  money  on  the  land,  and  he  refused  to  take  it ;  he  had  money 
standing  out  himself,  and  some  he  was  afraid  he  would  lose,  and 
therefore  he  would  not  take  it.  He  said  he  had  made  a  will  and 
Peter  need  not  pay  anything  until  after  his  death.  That  he  had 
given  it  to  him  in  his  will,  and  he  was  to  pay  yearly  a  certain  sum, 
the  amount  witness  does  not  recollect.  He  said  he  had  given  it  at 
twenty-five  hundred  pounds,  but  the  canal  had  done  it  damage,  and 
if  no  damages  were  recovered  his  estate  would  have  to  pay  five 
hundred  pounds  back.  This  was  before  I  intended  to  purchase. 
He  told  me  more  than  once  how  much  Peter  was  to  pay  yearly. 
Have  forgotten  it.  I  was  at  the  old  man's  and  worked  there  after 
eighteen  hundred  and  twenty-four.  He  said  the  Maces  lived  on 
that  land,  and  that  spited  him,  as  they  never  had  paid  him  for  it; 
this  was  after  Peter's  death.  He  said  he  would  willingly  see  the 
children  have  it  if  one  of  them  was  a  boy.  He  had  made  his  last 
will,  but  had  now  torn  it  and  made  another  one.  I  lived  half  a 
mile  from  Philip  eleven  years.  Peter,  as  much  as  I  know,  built  a 
house  and  smoke-house,  both  of  rough  stone  and  granary  in  the 
barn.  I  do  not  know  that  Peter  planted  any  orchard.  He  made 
fences  on  the  land  and  cleared  a  patch  of  the  land. 
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I  do  not  know  that  Peter  paid  the  old  man  rent  for  the  land,  the 
old  man  said  Peter  built  a  new  house.  Philip  had  children,  six 
daughters,  and  two  sons,  George  and  Peter.  Philip  said  nothing 
about  Peter  having  this  farm,  and  his  daughters  nothing.  He 
never  talked  about  the  children.  I  was  not  at  Peter's  when  the 
house  was  building,  except  on  Sundays.  Philip  said  Peter  might 
build  it  as  he  pleased.  I  do  not  know  who  bought  and  paid  for 
the  timber.  Peter  hauled  it,  the  old  man  for  a  long  time  before 
had  no  team.  I  do  not  know  that  Peter  got  the  horses  and  farming 
utensils  when  the  old  man  quit  farming.  I  do  know  he  got  the 
old  man's  horses,  &c.,  whether  he  paid  for  them  I  do  not  know. 
The  old  man  made  no  vendue  when  he  quit  farming.  I  do  not 
know  who  owned  the  personal  property.  Peter  owned  some,  and 
the  old  man  some.  The  old  man  lived  two  miles  from  this  place. 
The  old  man  moved  away  from  the  old  place  to  the  one  where  he 
died  two  miles  from  the  old  place.  George  lived  on  the  old  place 
before  the  old  man  moved  away.  The  old  man  had  his  horses, 
stock  and  farming  utensils  at  the  old  place ;  he  had  only  one  horse 
after  he  moved  and  two  cows,  and  no  farming  utensils.  George 
moved  from  this  place  in  dispute  to  the  old  place  and  Peter  to  this 
now  in  dispute.  Philip  said  he  would  give  the  old  place  to  George 
as  he  could  pay  for  it  "better,  as  he  had  kept  house  longer. 

George  Lose. — I  and  one  Joseph  Bricker  built  the  house,  so 
much  as  I  know,  for  Peter;  when  I  went  to  make  the  bargain 
Joseph  Bricker  was  with  me,  the  old  man  was  then  at  Peter's,  no 
bargain  was  then  made,  the  old  man  was  once  a  carpenter.  Peter 
said  he  did  not  understand  it.  Peter  and  I  and  the  old  man  talked 
of  it.  The  old  man  said  Peter  and  I  should  consider  about  it.  I 
came  again  and  Peter  and  I  made  a  bargain,  and  I  finished  the 
house.  Peter  paid  me  about  sixty-five  pounds,  not  sure  as  to  the 
exact  sum.  Some  extra,  five  dollars  to  put  an  arch  over  the  front 
door.  I  made  a  board  and  John  Stoner  painted  the  name  of  Peter 
and  wife  on  it,  I  have  seen  it  since.  The  size  of  the  house  is  forty 
feet  by  thirty-two.  I  cannot  tell  where  the  lumber  was  got  I 
went  with  Peter  to  Dr.  Frener's  to  buy  paint  and  oil.  Peter 
bought  everything  we  used;  we  had  nothing  to  do  with  the  old 
man.  The  old  man  was  often  there.  I  cannot  tell  that  he  bought 
any  materials.  The  house  was  built  the  same  spring  they  began 
the  canal. 

Joseph  Bricker. — Lose  and  I  built  the  house.  We  did  not  make 
a  bargain  the  first  time  we  took  it  into  consideration.  Peter  said 
he  did  not  understand  much  about  buildings,  the  old  man  was  pre- 
sent the  first  time.  Lose  made  the  bargain,  and  he  and  I  built  the 
house  together.  I  think  we  got  about  sixty-five  pounds  for  our 
work,  and  five  dollars  extra  for  the  arched  door.  Peter  paid  us 
our  money.  The  house  is  forty  feet  by  more  than  thirty.  I  think 
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we  built  the  house  in  eighteen  hundred  and  twenty-two.  I  know 
from  the  board  in  the  wall.  The  board  states  that  the  house  was 
built  by  Peter  Eckert  and  Anna  Maria  his  wife,  in  eighteen 
hundred  and  twenty-two.  Peter  bought  all  the  materials,  and  bought 
them  as  we  wanted  them.  Peter  built  a  bake-oven  and  a  house 
over  it,  and  a  smoke-house,  of  stone.  I  did  the  carpenter's  work 
of  these  houses.  He  built  a  granary  in  the  barn  before  the  house 
was  built.  I  did  the  work.  This  was  the  first  year  Peter  moved 
on  this  place.  The  old  man  nearly  joined  places  with  Peter — they 
lived  in  sight  of  each  other.  After  the  house  was  built  I  was  at 
work  in  Peter's  barn.  The  old  man  came  and  told  me  that  Peter 
had  offered  him  money  on  the  land.  He  would  not  take  it.  The 
old  man  told  Peter  to  put  out  the  money  himself.  He  had  money 
out  himself,  and  was  afraid  he  would  lose  some  of  his  own  money, 
Peter  was  younger  and  more  able  to  take  care  of  it  or  look  after  it. 
Peter  told  his  father  he  did  not  know  what  would  happen,  how 
matters  would  go  about  this  land.  That  he  had  built  on  the  land, 
and  it  might  be  taken  from  him.  The  old  man  said  it  was  made  in 
such  a  way  that  no  person  could  take  it  from  him.  This  was  not 
long  after  he  offered  the  money  to  his  father.  He  offered  the  money 
in  the  spring,  and  this  conversation  was  before  harvest.  The  old 
man  told  me,  Peter  had  nothing  to  pay  for  his  land  till  after  his, 
the  old  man's  death,  and  repeated  the  former  reasons  for  not  taking 
the  money,  and  that  Peter  was  to  pay  nothing  till  after  his  death. 
Peter  said  take  the  money  and  give  it  to  your  daughters,  they  have 
more  need  of  it  than- 1  have.  The  old  man  said  no,  let  them  see 
how  they  will  come  through  the  world,  they  had  more  than  he  had 
when  he  began  housekeeping.  The  old  man  did  not  mention  the 
sum  Peter  offered  to  him.  The  old  man  said  nothing  about  what 
Peter  was  to  give,  or  to  pay  for  the  land  during  his,  the  old  man's 
life.  He  did  not  say  Peter  was  to  pay  rent,  and  take  the  price  of 
the  buildings  out  of  it.  Peter  paid  for  the  buildings,  as  much  as 
witness  knew.  The  old  man  told  me  when  the  masons  were  done 
they  wanted  the  money,  or  a  note  with  interest.  That  Peter  told 
him  so,  and  he  told  Peter  to  borrow  the  money,  that  he  had  some 
which  he  would  give  him,  but  not  quite  enough,  then  he  went  to 
his  sister,  Widow  Brandt,  and  from  her  got  what  the  old  man  could 
not  raise,  and  paid  the  masons,  then  Peter  got  money  from  the 
turnpike  and  paid  the  money  borrowed  from  the  old  man,  and 
Widow  Brandt.  I  was  there  while  Peter  was  lying  dead.  The  old 
man  came  to  me  on  the  porch.  He  was  crying.  He  said  now  his 
best  friend  in  the  world  was  dead,  yet  he  was  glad  that  Peter  and 
him  had  settled  all  their  affairs;  that  Peter  owed  him  nothing  and 
he  owed  Peter  nothing,  it  pleased  him  that  they  had  settled  it  them- 
selves, and  he,  the  old  man,  had  not  to  settle  with  others.  The  old 
man  told  me  nothing  ->f  how  Peter  was  to  have  it  during  his  life, 
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nor  what  he  was  to  give  for  it.  When  the  old  man  got  any  grain 
from  Peter  he  always  paid  him  for  it.  The  old  man  told  me  that 
he  paid  Peter  for  everything  as  if  he  were  a  stranger.  I  prepared 
locust  posts,  and  Imhoff  the  rails  and  made  fence.  I  was  two  days 
preparing  the  posts.  I  do  not  know  how  much  fence.  Peter  paid 
me  for  my  work.  I  was  there  eight  or  ten  years  ago.  I  cannot 
tell  the  value  of  the  improvements. 

John  Zuch. — I  am  not  much  acquainted  with  the  family,  but 
some  time  after  Peter's  death,  Jacob  and  George  Mace  came  to  my 
barn  and  spoke  to  me  if  I  would  not  go  along  to  old  Philip  Eckert's 
house ;  they  said  they  had  something  to  speak  with  him  and  wanted 
somebody  along.  I  went  with  them  to  old  Philip  Eckert's ;  they 
had  a  good  deal  of  conversation ;  and  the  Maces  asked  about  the 
affairs  between  Philip's  and  Peter's  estate ;  they  asked  if  he  had 
any  claim  on  Peter's  estate,  he  answered  he  had  no  demand.  Peter 
does  not  owe  me  anything.  He  said  he  had  made  a  will  in  his, 
Peter's  lifetime,  and  in  that  will  he  had  given  this  land  to  Peter 
at  twenty-five  hundred  pounds,  but  if  Peter  does  not  get  out  of 
the  canal  company  five  hundred  pounds,  then  Peter  shall  have  it  for 
two  thousand  pounds.  I  am  not  so  positive  but  I  think  the  old 
man  said  Peter  had  offered  him  money.  The  old  man  would  not 
take  it,  saying  he  had  a  good  deal  of  money  out  already,  and  was 
afraid  some  of  it  would  be  lost.  This  he  gave  as  a  reason  why  he 
did  not  take  the  money.  This  meeting  was  after  Peter's  death,  the 
next  winter  in  January.  The  old  man  said  as  soon  as  the  masons 
did  the  mason  work  they  came  for  their  money,  and  Peter  had  it 
not ;  they  asked  a  note  with  interest ;  the  old  man  said  to  Peter 
that  he  should  not  give  his  note.  He  had  some  money,  he  Avould 
give  him  some,  and  he  took  it.  He  said  he  lent  it,  and  Peter  paid 
it  back.  The  Maces  were  there  before  I  got  to  the  house,  they  said 
they  would  like  to  know  if  Peter's  children  would  be  the  heirs  to 
that  land ;  they  perhaps  told  me  to  remember.  Q.  Did  the  Maces 
tell  him  to  take  care  what  he  said,  they  had  a  witness  ?  No.  They 
appeared  as  friends.  I  may  have  been  taken  as  a  witness,  I  cannot 
remember.  I  went  as  a  neighbor ;  we  were  good  neighbors.  After 
we  left  Eckert's  they  told  me  to  remember  the  words  spoken  in 
German,  to  remember  that  Peter's  children  should  be  the  heirs  of 
what  Peter  was  to  get  out  of  the  estate.  I  do  not  remember  that 
they  said  they  had  been  to  a  lawyer ;  they  may  have  said  so,  but 
I  do  not  know  anything  about  it.  I  do  not  recollect  anything 
about  rent,  or  his  giving  Peter  a  receipt  for  the  rent,  or  who  got 
the  rent,  while  Peter  was  on  the  place.  I  do  not  know  of  any 
receipt  for  the  rent. 

Adam  Stager. — When  I  "built  my  barn,  Philip  Eckert  came  to 
me  for  stones.  Philip  said  he  would  have  to  pay  Peter  for  them 
as  well  as  me.  I  asked  why.  Philip  answered  he  had  given  Peter 
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the  plantation  out  and  out.  He  must  pay  for  them  there  as  well 
as  any  place  else.  I  cannot  say  what  year  this  was  exactly  ;  it  was 
about  eight  years  ago.  I  lived  two  or  three  hundred  yards  from 
him.  I  gave  him  stone  as  a  present;  I  cannot  tell  for  what  he 
wanted  them,  and  I  cannot  tell  when  Peter's  house  was  built,  whether 
before  or  after  my  barn.  I  do  not  know  how  many  stones.  He 
picked  them  up  on  the  fields. 

The  deposition  of  William  Lutz. — Philip  Eckert  told  deponent 
more  than  once,  that  he  had  given  the  plantation  upon  which 
his  son  Peter  resided,  in  Lebanon  county,  to  the  said  Peter.  I 
lived  a  near  neighbor  to  Philip  and  Peter  Eckert,  and  knew  them 
well.  I  went  to  Philip  Eckert's  house  with  Peter  Daub  his  son-in- 
law,  after  Peter's  death.  Philip  Eckert  asked  Peter  Daub  if  he 
had  got  the  place  from  the  Maces.  Yes,  he  said,  he  could  have  it 
if  he  would  rent  it  from  them.  Philip  Eckert  said  yes,  if  they 
only  had  the  plantation  it  would  be  well.  I  was  present  when  the 
guardians  of  Peter  Eckert's  minor  children  and  the  Maces  were 
trying  to  compromise  the  matter.  The  guardians  offered  to  give 
up  the  plantation  if  Philip  Eckert  would  give  writings  to  give  Peter's 
children  an  equal  share  with  his  other  children.  Philip  said  he 
would  not  cut  them  out  but  refused  to  give  writing;  they  could  not 
settle.  I  have  heard  Philip  Eckert  say  that  he  had  given,  anjas- 
layen,  the  said  plantation  to  his  son  Peter  for  twenty-five  hundred 
pounds,  and  if  Peter  did  not  recover  five  hundred  pounds  from 
the  Union  Canal  Company  for  damages,  that  his,  Philip's  estate, 
should  make  it  good  to  Peter.  George  Eckert,  the  brother  of 
Peter,  got  between  two  and  three  hundred  acres  of  land  from  his 
father  Philip.  Philip  had  only  two  sons.  I  also  heard  Philip 
advise  his  son  Peter  to  sell  a  part  of  the  said  land.  I  also 
heard  Philip  Eckert  say  that  his  son  Peter  was  nothing  in  his  debt 
until  after  his  death,  then  said  Peter  should  pay  the  said  Philip's 
estate,  twenty-five  hundred  pounds.  I  also  heard  Philip  Eckert 
made  the  widow  of  Peter  an  offer,  if  she  would  give  the  plantation 
to  him,  he  the  said  Philip  would  give  her  three  hundred  dollars, 
and  in  case  he  could  settle  with  the  guardian's  of  Peter's  minor 
children,  he  would  give  her  five  hundred  dollars.  The  transaction 
of  which  Philip  Eckert  told  me,  was  on  the  second  day  of  March 
eighteen  hundred  and  twenty-six. 

John  Hoffman. — I  know  nothing  about  a  contract  for  this  land. 
I  had  no  conversation  with  Philip  about  one.  Old  Mr.  Eckert 
and  Lesher  and  I,  contracted  with  the  canal  company  about  dam- 
ages. We  joined  in  getting  a  survey.  Mifflin  told  us  to  get  Hol- 
lingsworth  to  survey  the  land  damaged  by  the  canal,  and  we  did  so. 
The  old  man  told  me  if  Peter  did  not  get  five  hundred  pounds  from 
the  canal  company,  his  estate  must  give  five  hundred  pounds  as 
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he  had  given  him  the  land.  He  did  not  mention  how  he  had  given 
it.  We  never  spoke  about  it  afterwards.  This  was  about  two 
years  after  they  had  finished  digging  the  canal.  I  am  one  of  the 
administrators  of  Peter's  estate ;  John  Mace  is  the  other.  I  saw 
no  receipt  from  Philip  to  Peter  for  rent,  and  know  of  none  ;  I  gave 
all  the  papers  to  the  appraisers.  There  was  a  due  bill  from  the 
turnpike  company.  The  company  was  indebted  to  Peter.  I  think 
Mace  got  the  money  for  it.  I  never  received  it.  It  was  brought 
into  our  administration. 

Michael  Spang. — I  was  at  Henry  Tice's  and  old  Mr.  Eckert 
came  there  and  said  he  had  great  trouble,  he  said  he  wanted  ad- 
vice from  Mr.  Tice,  who  was  sick  and  could  not  give  him  advice. 
I  asked  what  his  trouble  was,  and  then  he  told  me  about  this  plan- 
tation, that  he  had  made  a  will  and  willed  it  to  his  son  Peter  for 
twenty-five  hundred  pounds,  that  if  Peter  did  not  get  five  hundred 
pounds  from  the  canal  company  it  must  come  out  of  his  estate 
after  his  death.  I  said  you  had  best  settle  with  them,  that  was 
the  best  advice  I  could  give.  He  said  they  were  on  the  place,  the 
guardians  and  him,  for  the  purpose  of  settling,  and  he  made  an 
offer  to  the  guardians  to  give  Peter's  children  a  share  of  his  estate, 
as  much  as  one  of  the  others;  not  as  much  as  George.  The  guar- 
dians asked  how  ranch  George  had,  and  how  much  one  of  the  girl's 
or  child's  share  was ;  George  came  and  said  if  they  want  to  know 
that,  or  weigh  you  while  you  are  living,  do  not  settle  at  all,  and  then 
they  parted.  I  know  the  land  thirty  years.  George  lived  on  it. 
He  married  twenty-four  years  ago,  and  went  on  it,  lived  on  it 
twelve  or  thirteen  years,  and  moved  to  the  old  place.  Peter  moved 
to  the  land  in  dispute  when  George  went  on  the  mansion  place. 
I  cannot  say  the  year.  The  old  man  lived  with  George  several 
years  on  the  old  place.  The  land  in  dispute  is  rented  at  four  or 
five  hundred  dollars.  It  is  two  miles  from  town  on  the  road ;  it 
was  worth  as  much  when  Peter  lived  there  as  now.  Peter  had  it 
in  as  good  order  as  now.  George  built  a  spring-house  of  stone 
and  a  large  log  stable  on  it.  I  cannot  say  as  to  the  wagon-shed 
and  corn-cribs.  The  land  was  worth  more  then  than  it  is  now,  but 
rents  are  not  so  high. 

Jacob  Swope. — I  live  adjoining  this  place.  I  think  Peter  came 
there  in  eighteen  hundred  and  twenty.  I  know  the  house  Peter 
built  on  the  land,  and  a  smoke-house,  and  a  granary  in  the  barn. 
He  built  in  a  year  or  two  after  he  came  into  possession.  I 
think  the  value  of  the  improvements  he  made  would  be  two  thousand 
dollars.  I  would  hardly  do  it  for  that.  He  worked  and  managed 
the  land  as  his  own.  His  father  lived  in  sight  while  he  was  build- 
ing. I  never  heard  the  old  man  say  how  he  had  given  it  to 
Peter. 

Adam  Stager,  Michael  Spang  and  Joseph  Bricker  testified  that 
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the  improvements  made  on  the  land  by  Peter  were  worth  two 
thousand  dollars. 

John  Bucher. — I  was  collector  of  tax  in  eighteen  hundred  and 
twenty-three.  I  received  from  Peter  twelve  dollars  and  forty  cents, 
and  ten  dollars  and  one  cent ;  this  was  for  eighteen  hundred  and 
twenty-two.  I  was  assessor.  I  forgot  what  old  Philip  returned. 
Peter  returned  this  land  himself.  Philip  returned  what  he  lived 
on,  and  no  more.  The  old  man  said  the  canal  spoiled  a  good 
deal  of  Peter's  land.  "  It  spoiled  much  land  of  my  Peter,  or  for 
my  Peter." 

Peter  Smith. — I  was  collector  in  eighteen  hundred  and  twenty- 
four  and  eighteen  hundred  and  twenty-five.  Peter's  tax  was  ten 
dollars,  and  seven  dollars  and  fifty  cents ;  he  or  his  administrators 
paid  it.  This  place  was  assessed  in  his  name.  I  did  not  call  on 
Philip  but  for  the  tax  where  he  lived. 

George  Miley. — In  eighteen  hundred  and  twenty  I  took  the 
assessment  for  my  father,  Peter  Eckert  gave  in  his  assessment  of 
this  place.  I  cannot  say  whether  he  or  George  gave  it  in.  Peter 
was  assessed  for  this  tract  and  George  for  his  own. 

Dr.  Benjamin  Frener. — Peter  bought  white  lead,  &c.,  for  his 
house.  I  cannot  tell  the  amount  he  paid  for  it.  After  the  house 
was  built  the  old  man  and  I  talked  about  building  it.  I  said  Peter 
was  particular,  he  wanted  Venitian  blinds.  He  said  Peter  was  able 
enough  and  had  money. 

Jacob  Nagle. — Peter  Eckert,  when  he  was  building  his  new 
house,  got  a  lightning-rod  from  me  for  it,  and  he  paid  me  for  it. 

George  W.  Kline,  Esq. — After  Peter's  death,  and  before  the  old 
man's  death,  the  administrators,  or  one  of  them,  John  Mace,  and  the 
three  guardians  and  Philip  Eckert  met  in  my  office.  The  object 
was  to  compromise  the  difficulty  as  to  this  farm,  which  arose  after 
Peter's  death,  and  which  it  was  alleged  had  been  given  to  Peter. 
The  guardians  alleged  it  was  absolutely  the  property  of  Peter's 
children,  and  this  was  denied  by  Philip.  He  denied  that  he  had 
given  it  absolutely  to  Peter.  Philip  stated  there  had  been  an  un- 
derstanding between  him  and  Peter,  that  Peter  was  to  have  this 
farm,  but  he  had  never  given  him  any  writing  for  it.  If  Peter  had 
lived,  there  would  have  been  no  difficulty  about  it.  He  considered 
he  had  a  right  to  dispose  of  it  as  he  pleased,  never  having  given 
him  any  transfer  of  it.  Philip  persisted  he  had  transferred  only 
by  words ;  there  was  an  understanding  that  Peter  was  to  have  it, 
and  if  Peter  had  lived  there  would  have  been  no  difficulty,  but  he 
considered  he  had  the  right  to  do  with  it  as  he  pleased.  Terms  of 
compromise  were  not  carried  into  effect.  No  papers  of  any  kind 
were  produced  at  that  time.  None  submitted  to  me  on  either  side. 
Peter  died,  August  eighteen  hundred  and  twenty-five.  This  may 
have  been  six  months  after,  more  or  less.  Question.  Did  not  you 
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see  a  paper  in  the  handwriting  of  L.  G.  Hollingsworth,  a  settle- 
ment of  rent  made  by  Philip  and  Peter,  a  short  time  before  Peter's 
death,  and  whether  he  did  not  give  it  to  J.  Mace,  and  whether  it 
was  not  part  of  the  matter  talked  of  before  him  ?  Answer.  I 
never  saw  this  or  any  other  paper  until  after  I  was  employed  as 
counsel  in  the  suit  brought.  Their  papers  were  given  to  me  by  my 
clients.  I  positively  say  no  paper  was  produced  or  mentioned  that 
day  in  my  office.  I  have  not  been  counsel  since  the  last  circuit 
court.  I  have  not  seen  this  paper  since. 

Adam  Stager. — I  think  Peter  Eckert  was  between  thirty-five 
and  thirty-six  years  of  age  when  he  died. 

The  defendants  gave  in  evidence 

A  deed,  George  Buehler  and  wife,  to  Philip  Eckert,  dated  in 
eighteen  hundred  and  two,  for  one  hundred  and  sixty-seven  acres, 
in  consideration  of  two  thousand  five  hundred  and  two  pounds, 
acknowledged  in  eighteen  hundred  and  two,  and  recorded  same 
year  in  Dauphin  county.  Patent,  twenty-sixth  August  seventeen 
hundred  and  sixty,  to  Abraham  Wiedman  for  same  land.  The  will 
of  Philip  Eckert,  dated  twentieth  July  eighteen  hundred  and 
twenty-seven,  proved  twenty-ninth  November  eighteen  hundred  and 
twenty-eight,  was  offered  in  evidence  by  the  defendants,  objected  to 
by  the  plaintiffs  and  admitted  by  the  court,  and  the  point  noted  by 
the  court.  Codicil,  thirteenth  of  May  eighteen  hundred  and  twenty- 
eight,  was  given  in  evidence  with  the  will. 

Defendants  offered  to  prove  that  Peter  lived  on  the  lower  planta- 
tion till  eighteen  hundred  and  twenty,  and  got  from  his  father  all 
his  farming*  utensils,  stock,  &c.,  that  George  lived  here  before,  and 
built,  and  paid  for  what  he  built.  The  evidence  was  objected  to 
by  the  plaintiffs,  and  the  court  admitted  the  evidence  and  noted 
the  point. 

George  Beckly. — For  two  years  I  lived  a  mile  from  old  Mr. 
Eckert  while  he  lived  on  the  lower  place.  I  cannot  tell  the  year 
Peter  moved ;  it  was  in  the  spring.  Peter  took  along  all  the 
things  the  old  man  had  on  the  farm,  five  horses,  one  colt,  two 
wagons,  all  the  cattle  on  the  place,  and  two  plows  and  two  harrows. 
I  do  not  know  how  many  cattle.  The  old  man  took  two  cows  and 
one  horse.  He  drove  the  sheep  along  and  the  hogs.  I  cannot  tell 
on  what  terms  Peter  had  this  place,  whether  on  rent  or  to  be  sold  to 
him.  He  lived  there  four  or  five  years.  I  do  not  know  how  much 
a  year  the  place  was  worth.  George  built  a  horse-stable  for  his/ 
horses,  I  cannot  recollect  any  more.  Peter  worked  on  the  lower 
farm  for  his  father  ;  I  do  not  know  if  he  had  the  place  or  not.  I 
cannot  tell  if  Peter  was  married  a  year  or  a  year  and  a  half  before 
he  moved.  Peter  had  always  lived  with  his  father.  I  believe  he 
farmed  and  managed  the  old  place  about  eighteen  hundred  and 
twenty,  when  he  married.  I  and  the  old  man  were  at  Peter's,  and 
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saw  the  stock.  The  old  man  lived  with  George  about  two  years. 
George  built  a  house  there  for  the  old  man.  I  did  not  count  the 
cows  or  sheep.  I  saw  them,  and  Peter  told  me  he  brought  them 
with  him.  The  stock  on  the  old  place  belonged  all  to  the  old 
man.  Peter  had  none.  Peter  himself  told  me  he  had  none.  I 
did  not  know  George's  stock  when  he  moved.  I  had  a  talk  with 
Peter  about  the  house.  I  came  to  his  new  house,  and  I  said,  you 
have  a  fine  house ;  he  said,  yes,  if  I  had  it  all  paid  for.  I  said, 
you  can  pay  that;  he  said,  if  my  father  would  give  me  the  money. 
He  did  promise  to  give  me  the  money  to  pay  the  hands  off.  Peter 
said  his  father  gave  him  the  money,  almost  all,  to  pay  for  the 
house. 

This  was  the  same  year  he  built  his  house ;  I  cannot  tell  the 
year;  it  was  in  the  fall,  at  his  own  house.  I  never  told  this 
before  ;  I  had  no  conversation  since  I  left  the  court ;  I  forgot  it 
entirely  this  morning ;  it  came  into  my  head  all  at  once.  George 
asked  me  if  I  had  said  all ;  I  told  him,  no,  and  told  him  what  I 
now  say.  This  was  in  the  court-house.  I  never  had  any  conver- 
sation before  with  George  about  what  I  was  to  swear.  I  went  to 
Peter  as  a  friend,  when  we  had  this  conversation.  George's  mother 
and  myself  are  cousins.  I  never  told  this  from  that  time  till  to-day. 
I  know  no  more. 

Michael  Seltzer. — In  eighteen  hundred  and  twenty-one,  old  Mr. 
Eckert  came  to  Jonestown  for  some  lumber.  He  wanted  joist, 
rafters,  scantling  and  boards.  I  had  none  of  the  first  that  suited ; 
but  he  picked  four  thousand  feet  of  boards.  Peter  got  and  paid 
for  them.  The  old  man  said  Peter  would  come  and  pay  for  them. 
I  told  the  old  man  to  bring  a  bill  for  scantling,  and  I  would  get  it. 
Peter  brought  that  bill,- and  the  next  spring  I  got  joist,  rafters  and 
scantling.  That  was  in  April  or  May,  eighteen  hundred  and 
twenty-two.  The  whole  came  to  better  than  sixty  pounds.  Peter 
paid  for  all.  The  old  gentleman  told  me  it  was  for  a  house  for  his 
son  Peter. 

John  Wyne. — I  built  a  stable  on  the  place  for  George ;  George 
paid  me  for  it.  I  cannot  tell  what  year  George  lived  there  ;  I  also 
built  a  wagon-shed  and  corn-crib. 

John  Hefflefinger.  —  Stoner  made  a  contract  for  himself  and  me, 
at  Eckert's,  for  twenty-three  pounds,  for  tending  masons.  "We 
began  and  finished  the  building  and  plastering.  I  burnt  a  lime- 
kiln, which  came  to  six  dollars.  Sometimes  the  old  man  was  there, 
and  assisting  at  getting  stone  for  the  lime-kiln.  This  was  before 
the  house  was  built ;  Peter  Eckert  paid  me  twenty-five  pounds  five 
shillings. 

Conrad  Daub. — I  built  a  spring-house  for  George ;  Weirick  helped 
me  ;  it  was  of  stone.  I  agreed  with  George,  and  he  paid  me  twenty 
or  twenty- two  dollars. 
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Defendants  offered  to  prove  by  Lydia  Eckert,  widow  of  Philip,  a 
settlement  between  the  old  man  and  Peter.  Mr.  Norris  requires 
the  offer  to  be  reduced  to  writing.  The  court  refused  to  require 
it,  and  the  point  was  noted  by  the  judge. 

Witness. — Peter  farmed  the  old  place  one  year  before  he  moved 
up.  It  is  more  than  I  can  tell  just  how  he  was  to  go.  Peter  got 
all  his  father  had  farming  with ;  horses  and  gears,  wagon,  ploughs, 
and  young  creatures,  and  what  he  had  on  the  farm.  The  father 
made  no  vendue ;  he  got  five  horses ;  all  he  had  but  one  he  kept 
for  himself,  and  a  good  many  cows  and  young  cattle.  I  cannot 
tell  more ;  I  cannot  tell  how  many  sheep,  but  three  or  four  he 
kept ;  so  of  the  hogs ;  two  ploughs ;  I  do  not  know  about  the  har- 
rows ;  bags  and  bagging  not  made  up.  Peter  sold  the  grain  he 
raised  the  year  before  he  moved.  Peter  came  once  there ;  he  did 
not  live  long  after  he  came  there ;  and  said  he  had  money  he 
wanted  to  pay  on  the  place,  rather  than  put  it  out.  I  told  the 
old  man,  and  he  would  not  take  it.  I  saw  Hollingsworth  write 
the  receipt  for  the  rent ;  I  never  heard  Peter  say  anything  about 
it ;  I  only  know  what  the  old  man  told,  and  it  is  not  in  the  chest. 

Articles  of  agreement  between  Philip  Eckert  and  George  Eckert, 
dated  twenty-third  December  eighteen  hundred  and  nineteen. 

Deed  from  same  to  same,  dated  fourteenth  January  eighteen 
hundred  and  twenty,  for  two  hundred  and  thirty-eight  acres ;  con- 
sideration three  thousand  pounds ;  one  thousand  pounds  in  hand, 
and  two  hundred  pounds  a  year. 

Witness. — George  built  a  house.  I  was  along  when  George 
paid  the  one  thousand  pounds.  It  was  paid  at  Goodhart's,  in 
town.  I  cannot  tell  the  year  Peter  married,  nor  how  many  years 
he  was  married ;  he  worked  for  his  father  as  long  as  he  was  single. 
We  lived  with  George  on  the  old  place  a  year. 

Jacob  Swope. — George  built  a  frame  piece  to  the  barn ;  a  stone 
spring-house,  a  stable  for  his  horses,  of  logs ;  a  wagon-shed  and 
corn-crib  together,  and  a  hog-stable.  The  rent  for  that  place  was 
four  hundred  dollars  a  year.  The  rent  was  not  so  high  when 
George  lived  there,  but  the  grain  was  higher.  There  are  forty 
acres  of  woodland,  or  about  thirty  on  the  land  in  dispute.  George 
lived  about  ten  years  on  this  place.  The  tract  contains  one  hun- 
dred and  forty  acres.  The  tract  of  land  is  good. 

The  plaintiff  then  gave  evidence. 

Frederick  Stoner. — I  am  a  mason.  Old  Mr.  Eckert  was  there 
at  Peter's  when  the  cellar  wall  was  built.  It  was  six  feet  the  old 
man  wanted  it.  My  father  said  he  would  not  do  it  unless  he 
would  pay  extra.  Old  Philip  went  away  and  said  no  more,  and 
we  made  it  no  higher,  Just  as  we  were  finishing  the  work,  the 
old  man  was  there,  and  he  said  Peter  had  not  the  money  to  pay  us. 
My  father  said  he  might  give  a  note  for  it,  and  the  old  man  went 
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away  and  said  nothing.     When  we  were  done  with  the  work  Peter 
paid  us  the  money,  the  old  man  was  not  there. 

George  Shott. — I  was  collector  in  1818  and  1819.  I  called  on 
George  on  the  land  in  dispute,  and  he  paid  me  the  taxes  for  1818, 
nineteen  dollars  and  eighty-one  cents. 

Evidence  for  defendants : 

Jacob  Stouch. — The  land  in  dispute  rents  for  four  hundred  and 
twenty  dollars  this  year,  last  year  for  $433. 

George  W.  Kline. — I  was  counsel  between  these  parties  in  May 
1829.  Christian  was  then  examined  and  sworn  in  the  usual  man- 
ner. So  was  Joseph  Bricker  and  George  Lose,  and  John  Bucher 
and  Peter  Smith,  and  George  Miley.  I  am  not  certain  as  to 
Emanuel.  John  Zuch  and  William  Leitz,  were  all  examined. 

The  record  of  the  former  trial  and  verdict  of  the  jury  were  given 
in  evidence. 

Evidence  for  the  plaintiffs : 

Adam  Stager. — I  have  known  George  and  Peter  Eckert  more 
than  thirty  years.  George  took  a  good  stock  from  this  place,  four, 
five,  or  six  horses.  Here  the  court  said  this  is  wasting  time.  The 
court  refused  to  examine  witnesses  as  to  what  would  be  the  wages 
of  Peter  for  nine  or  ten  years  after  he  came  of  age.  The  plaintiffs' 
counsel  objected  to  this  opinion,  and  the  point  was  noted  by  the 
court. 

The  following  paper  was  offered  by  the  plaintiffs : 
Margaret  Eckert,  by  her  guar-~ 
dian,  Jacob   Mace,   Jr.     Polly 


Eckert,  by  her  guardian,  Michael 
Garman,  and  Louise  Eckert,  by 
her  guardian,  George  Mace. 


v. 


George  Eckert,  George  Boyer, 


In  the  Circuit  Court  of  Leban- 
on county,  of  March  Term, 
1830. 

No.  1.  Ejectment. 


and  Samuel  Fisher. 

We,  the  guardians  above  named,  do  hereby  consent,  and  for  our 
wards,  the  plaintiffs,  do  hereby  agree,  that  if  the  jury  now  trying 
the  above  cause,  shall  find  a  verdict  for  the  plaintiff,  that  the  final 
judgment  rendered  upon  the  verdict,  shall  be  with  a  stay  of  exe- 
cution thereon,  until  the  first  day  of  July  next,  and  that  in  the  in- 
terval, the  executors  of  Philip  Eckert  shall  settle  and  liquidate  the 
share  of  Peter  Eckert,  out  of  his  father,  Philip  Eckert's  estate, 
under  the  last  will  of  the  said  Philip,  and  if  such  share  shall  not 
amount  to  the  sum  at  which  the  land  and  premises  were  put  to 
Peter  Eckert  by  his  father,  that  then  in  that  case,  the  said  guardians 
shall  before  the  first  day  of  July  next,  pay  to  the  executors  of 
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Philip  Eckert,  the  balance  of  the  purchase-money  of  the  said  land, 
and  that  if  the  executors  shall  not  settle  and  liquidate  the  claims  of 
Peter  Eckert,  under  the  will  of  his  father,  and  receive  from  the 
guardians  the  balance  due  for  the  land  given  to  Peter,  if  any  such 
balance  shall  be  found  to  be  due,  that  then  in  that  case  execution 
shall  issue  upon  the  judgment,  on  the  first  day  of  July  next,  and 
the  plaintiif  be  put  in  possession  of  the  land  and  premises. 

Given  under  our  hands  and  seals,  this  16th  day  of  March  A.  D., 
1832. 

JACOB  MACE,  Jr.,  [SEAL.] 
GEORGE  MACE,      [SEAL.] 
GEORGE  FISHER,      )   r         -, 
WILLIAM  NORRIS,    j   l 
Attorneys  for  the  plaintiffs  and  all  the  guardians. 


HEADS    OF   THE   CHARGE    OF   THE    COURT. 

Much  is  to  be  laid  out  of  view,  taxes,  assessments,  of  George 
and  Peter,  the  personal  estate,  and  the  house,  in  part  at  least,  and 
whether  plaintiffs  will  get  more  or  less  by  the  will. 

The  questions  are, 

1.  Did  the  old  man  give  the  land  to  Peter? 

2.  Did  he  agree  to  sell  it  to  him  ? 

3.  Did  he  at  one  time  make  a  will  by  which  he  devised  it  to 
Peter,  and  did  he  always  allude  to  this  when  he  spoke  of  this  land 
and  Peter  ? 

The  court  read  all  the  evidence  of  a  gift,  principally  C.  Bricker's 
and  that  of  Bucher,  Stager,  and  Hoffman.  As  to  the  sale  I  can 
find  no  evidence  of  it.  Improvements,  without  an  agreement  to  sell 
is  nothing.  As  to  buildings,  as  evidence  of  a  gift  or  sale  they  are 
equivocal,  and  must  be  after  the  agreement.  Were  they  in  conse- 
quence of  personal  property  and  use  of  land,  or  as  his  own  ?  There 
was  a  settlement.  Bricker  proves  it.  About  what  did  they  settle  ; 
not  for  the  land,  for  the  old  man  refused  to  take  money  for  that, 
and  said  that  nothing  would  be  due  till  after  his  death  for  that. 
This  settlement  is  not  produced.  Notice  was  given  to  produce  it. 
If  you  believe  that  plaintiffs  have  it,  (and  they  were  called  on,  and 
refused  to  swear  they  have  it  not),  and  tkey  do  not  produce  it 
you  may  take  it,  that  if  produced  it  would  prove  against  them. 
If  you  believe  they  had  it  not,  lay  it  out  of  the  question.  As  to 
the  possession,  he  was  put  on  as  a  son,  left  there  as  a  son,  to  whom 
it  was  willed,  as  to  the  will,  the  court  read  all  the  evidence  on 
the  subject.  This  is  a  most  important  matter  as  to  its  general 
influence.  It  tends  to  prevent  a  man  from  acts  of  kindness  to  his 
children;  to  set  children  in  opposition  to  their  parents;  to  intro- 
duce perjury ;  to  make  a  man  give  to  one  child  what  he  never 
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intended,  and  rob  the  rest  of  his  children  without  his  knowledge, 
and  against  his  will. 

When  you  have  made  a  will  you  say  you  have  given  your  place 
to  your  son ;  but  you  do  not  tell  how  much  he  is  to  pay  to  his 
brothers  and  sisters,  and  he  proves  your  expressions,  and  takes  it  for 
nothing.  There  is  no  contract  or  promise  made  to  Peter.  Nobody 
ever  heard  the  old  man  and  Peter  ever  speak  together  about  it. 
All  is  talk  and  loose  talk  with  hirelings  at  their  work,  or  strangers 
by  accident.  Not  one  old  farmer  neighbor  ever  heard  of  it. 
Philip's  wife  never  heard  how  Peter  was  there.  No  man  can  tell 
what,  when  or  where  this  bargain  was  made.  If  the  old  man  gave 
it  for  nothing,  or  if  he  agreed  to  sell  and  convey,  and  Peter  has 
paid  for  it,  if  it  ever  was  intended,  or  understood  that  the  old  man 
was  to  give  a  deed,  it  is  one  thing  and  the  cases  read  apply.  I  can 
find  no  evidence  of  such  agreement;  if  you  can,  you  will  do  so.  If 
it  was  only  a  promise  to  make  a  will,  or  a  statement  that  he  had 
made  one,  the  cases  have  no  bearing,  for  a  promise  to  make  a  will 
is  not  a  will,  and  cannot  carry  land.  If  he  made  a  will  he  could 
change  it.  The  law  is  so,  it  must  be  so,  and  the  plaintiffs  have  no 
pretence  to  this  land. 

You  can  make  wills  and  change  them  when  you  please ;  if  not,  it 
were  better  to  deprive  you  of  the  power  at  once. 

As  to  the  tender,  this  -land  was  taken  from  the  plaintiffs  by  a 
decision  of  the  court.  It  is  not  the  law,  that  if  a  purchaser  is 
evicted  for  non-payment  of  money,  that  he  can  recover  without 
tendering  the  money  due.  If  then  there  was  a  contract  to  sell, 
the  plaintiffs  cannot  recover  until  they  tender  the  money  due  and 
bring  it  into  court.  If  there  be  a  parol  contract,  there  can  be  no 
recovery  without  a  tender,  and  if  a  will  was  promised,  I  have  said 
that  this  will  would  not  enable  the  plaintiffs  to  recover. 

The  only  ground  of  recovery  is  that  it  was  a  gift  or  a  sale,  and 
all  the  money  paid.  I  have  said  I  see  no  evidence  of  either,  and 
without  you  find  that  it  was  a  gift  to  Peter  for  nothing;  or  unless 
you  disbelieve  all  the  evidence  about  Peter  having  to  pay  twenty- 
five  hundred  pounds,  the  plaintiffs  cannot  recover,  and  your  verdict 
should  be  for  the  defendants. 

The  gentlemen  admit  it  was  no  gift.  We  do  not  want  execution, 
said  Mr.  Norris,  until  we  pay  the  twenty-five  hundred  pounds,  and 
the  guardians  can  raise  or  borrow  the  money.  The  paper  filed  does 
not  alter  the  case.  Instead  of  settling  a  cause,  it  is  calculated  to 
raise  as  many  disputes  and  lawsuits  as  will  waste  one  or  two  shares 
of  this  estate.  But  it  makes  an  end  of  all  claim  as  a  gift.  You 
may,  however,  find  it  was  a  gift,  if  there  is  evidence  of  it.  If  thera 
is  no  evidence,  you  cannot  say  there  was  a  gift. 

The  plaintiffs  filed  the  following  reasons  for  an  appeal : 
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1.  That  the  court  erred  in  admitting   in  evidence  the  will  of 
Philip  Eckert,  deceased. 

2.  The  court  erred  in  admitting  the  evidence  of  George  Beckly, 
respecting  the  stock  and  farming    utensils  which  Peter  received 
from   his   father  in  the  spring  of  eighteen  hundred  and  twenty, 
when  he  moved  on  the  land  in  dispute. 

3.  That  the  court  erred  in  admitting  in  evidence  any  acts  of 
Philip  Eckert,  after  the  summer  of  eighteen  hundred  and  twenty- 
two,  tending  to  prove  that  the  land  in  dispute  was  his  and  not  his 
son's. 

4.  That  the  court  erred  in  refusing  to  require  the  defendants  to 
reduce  to  writing  the  testimony  they  proposed  to  give  by  the  witness 
Lydia  Eckert,  the  widow  of  Philip  Eckert,   and  the  mother  of 
Peter,  the  son. 

5.  The  court  erred  in  refusing  to  admit  the  evidence  of  Adam 
Stager,  tending  to  prove  that  Peter  worked  for  his  father  many 
years  after  he  became  of  age,  and  the  evidence  of  the  value  of  his 
wages  for  each   year ;  the  court  erred  in  rejecting  this  evidence, 
because  it  was  to  repel  the  evidence  of  the  defendants,  tending  to 
prove  that  the  father  had  in  the  spring  of  eighteen  hundred  and 
twenty,  given  Peter  all  his  stock,  farming  utensils,  &c. 

6.  That  the  court  erred  in  their  charge  to  the  jury,  in  all  the 
matters  of  law  arising  from  the  testimony  in  the  cause. 

7.  That  the  court  erred  in  charging  the  jury  that  there  was  no 
evidence  of  a  gift  by  a  Philip  to  his  son,  of  the  land  in  dispute,  and 
if  there  was,  the  proposition  filed  on  the  trial  by  the  guardians  of 
the  plaintiifs  entirely  destroys  all  claim  of  right  to  the  land  on  the 
part  of  the  plaintiffs. 

8.  That  the  court  erred  in  charging  the  jury,  that  it  might  be 
found  that  the  improvements  made  by  Peter  on  the  land  were  paid 
for  out  of  the  rents  of  the  land  when  there  was  not  a  spark  of  evi- 
dence that  Peter  was  ever  considered  by  his  father  as  a  tenant  in 
any  manner  whatsoever:  and  this  was  told  to  the  jury  when,  there 
was  the  positive  evidence  of  more  than  three  witnesses  that  the  father 
had  given  Peter  the  land ;  and  that  he  had  given  it  to  him  out 
and  out,   when   there  was  the    positive  evidence  that  Peter  had 
expended  his  own  money  and  labor  in  building  and  improving  the 
farm,  and  not  a  human  being  had  said  that  the  buildings  and  im- 
provements were  to  be  paid  for  out  of  the  rents  and  profits  of  the 
land. 

9.  That  the  court  erred  in  charging  the  jury,  that  the  father 
always  said  he  intended  to  give  the  land  to  Peter  by  his  will,  and 
to  give  it  in  no  other  way:  when  there  was  the  express  and  positive 
evidence  of  Christian  Bricker,  Adam  Stager  and  other  witnesses 
that  Philip  Eckert  had  at  various  times,  and  not  in  the  roads,  said 
in  the  most  solemn  manner,  he  had  given  the  land  to  his  son  Peter, 
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that  he  had  made  it  so  that  no  man  could  take  it  from  him,  that  he 
had  put  it  to  Peter  at  twenty-five  hundred  pounds.  Peter  to  be 
allowed  five  hundred  pounds  out  of  this  sum  if  he  did  not  get  five 
hundred  pounds  from  the  Union  Canal  Company  for  damages  done 
to  Peter's  land. 

10.  That  the  court  erred  in  charging  the  jury  that  if  a  father  puts 
a  son  on  a  tract  of  land,  telling  him  that  he  will  give  it  to  him  by 
his  will,  and  in  consequence  of  his  gift  and  delivery  of  possession, 
the  son  makes  valuable  improvements  on  the  faith  of  this  gift 
and   delivery   of   possession,    that   this   gift   and   possession   and 
improvement  give  to  the  son  no  title  to  the  land  by  the  laws  of 
Pennsylvania. 

11.  That  the  court  erred  in  charging  the  jury  that  a  delivery  of 
possession  of  land  to  a  son,  the  father  saying  that  he  will  give  it  to 
him  by  will,  gives  no  title  to  the  son  to  continue  on  the  land ;  and 
on  the  faith  of  the  father's  promise,  if  he  erect  valuable  improve- 
ments, continuing  on  the  land  as  the  owner  of  it,  paying  the  taxes 
and  exercising  all  acts  of  ownership,  gives  the  son  no  title  to  the 
land,  and  that  after  the  death  of  the  son,  the  father  may,  by  a  new 
will,  give  the  land  away  from  the  widow  and  children  of  the  son. 

12.  That  the  court  erred  in  charging  the  jury  that  there  was  no 
evidence  of  a  sale  of  the  land  by  Philip  to  his  son  Peter,  because 
there  is  no  witness  who  testifies  that  the  words  "bargain,  sale  or 
contract"  were  ever  used  by  the  father  and  son  in  relation  to  the 
land,  when  there  is  express  evidence  that  the  father  did  say  that 
his  son  Peter  was  to  have  the  land  at  twenty-five  hundred  or  two 
thousand  pounds,  and  this  sum  to  be  paid  at  the  father's  death. 

13.  That  the  court  erred  in  charging  the  jury  that  the  evidence 
of  the  gift,  and  of  the  sale  and  of  the  possession  of  the  land,  deliv- 
ered to  Peter,  and  the  improvements  made  by  him  on  the  land,  by 
expending  his  money  and  labor,  were  not,  in  law,  any  bar  to  his 
father's  making  a  new  will,  and  his  giving  the  land  away  from  the 
widow  and  children  of  Peter,  the  son. 

14.  That  the  court  erred  in  charging  the  jury  that  the  plaintiffs 
could  not  recover  in  this  suit  without  taking  away  from   Philip 
Eckert,  the  right  of  every  freeman  (so  valuable),  to  make  his  will, 
and  dispose  of  his  estate  at  his  will  and  pleasure. 

15.  That  the  court  erred  in  charging  the  jury  that  the  paper  filed 
did  not  alter  the  case,  that  instead  of  settling  a  cause,  it  is  calcu- 
lated to  raise  as  many  disputes  and  law  suits  as  will  waste  one  or 
two  shares  of  this  estate,  this  part  of  the  charge  being  totally  with- 
out any  evidence  to  support  it — for  the  evidence  necessary  to  effect 
a  settlement  of  Philip  Eckert's  estate,  was  not  and  could  not  be 
before  the  court  in  the  trial  of  this  cause. 

16.  That  the  charge  of  the  court  to  the  jury  upon  the  testimony 
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and  facts  in  the  cause  was  in  a  way  to  take  the  decision  of  the  facts 
from  the  jury. 

17.  That  the  court  charged  the  jury  that  a  certain  receipt  in  the 
possession  of  the  plaintiffs,  and  not  produced  by  them  was  against 
them,  when  the  plaintiffs  were  the  guardians,  and  John  Mace,  one 
of  the  administrators  of  Peter  Eckert,  deceased,  was  in  the  court 
and  not  examined  touching  the  said  receipt ;  the  receipt,  it  was 
alleged,  was  given  by  Philip  Eckert  to  his  son  Peter  in  the  lifetime 
of  both. 

18.  That  the  court  erred  in  charging  the  jury  that  much  of  the 
evidence  in  the  cause  was  to  be  laid  out  of  view.     Such  as  taxes, 
assessments,  of  George  and  Peter,  personal  estate,  &c.,  or  whether 
the  plaintiffs  will  get  more  or  less  by  the  will,  £c.,  as  it  is  believed 
that  in  all  contracts  for  the  sale  of  property,  by  parol.  all  the  cir- 
cumstances in  evidence  must  be  taken  together,  to  enable  a  jury  to 
infer  from  them  a  contract,  and  this  particularly,  when  the  transac- 
tion is  between  father  and  son. 

19.  The  judge  told  the  jury  as  to  a  sale  he  could  find  no  evidence 
of  it.     In  this  it  is  believed  there  is  error,  as  the  word  angescldagen, 
in  the  German  language,  imports  a  contract.     They  should  there- 
fore have  been  told  that  if  it  had  this  import  they  might  infer  a 
contract  from  it,  and  all  the  other  facts  and  circumstanees  in  evi- 
dence in  the  cause. 

20.  In  speaking  of  the  improvements  made  by  the  son,  the  court 
leaves  it  to  the  jury  to  infer,  that  they  were  made  out  of  the  per- 
sonal property  given  by  the  father  to  the  son  ;  such  as  horses  and 
other  stock,  wagons,  ploughs,  harrows,  &c.,  provt  the  testimony,  and 
out  of  the  rents  of  the  land  or  use  of  it.     In  this  it  is  believed  the 
judge  erred,  as  there  was  no  evidence  that  the  stock  was  given  for 
that  purpose — nor  could  it  be  out  of  the  rents,  as  the  proof  was 
that  the  stone-house  and  other  buildings  in  evidence,  were  com- 
pleted in  the  spring  of  eighteen  hundred  and  twenty-two,  two  years 
after  Peter  went  into  possession. 

21.  The  judge  told  the  jury  there  is  no  contract  or  promise 
made  to  Peter.     Nobody  ever  heard  the  old  man  and  Peter  ever 
speak  together  about  it.     All  is  talk  and  loose  talk  with  hirelings 
at  their  work,  or  strangers  by  accident.    Not  one  old  farmer  neigh- 
bor ever  heard  of  it.     His  wife  never  heard  how  Peter  was  there. 
No  man  can  tell  what,  or  when,  or  where  this  bargain  was  made. 
In  this  it  is  believed  there  is  error;  for  if  a  contract  can  be  inferred 
from  the  conduct  of  both  parties,  and  from  the  acts  of  the  vendee, 
such  as  building   expensive   houses,  &c.,  &c.,  which  would   not 
otherwise  have  been  erected,   &c.,  otherwise  than  in  pursuance 
of  the  contract,  all   the  facts  and  circumstances  in  the   evidence 
ought  to  have  been  submitted  to  the  jury,  with  directions  that  from 
them  they  might  infer  a  contract,  particularly  so,  as  the  terms  of 
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the  contract  were  fixed  by  the  old  man,  both  as  to  the  price  and 
time  of  payment,  by  all  his  respectable  old  neighbors  and  farmers 
who  immediately  join  his  land. 

22.  That  from  all  the  facts  and  acts  done  of  both  the  contract- 
ing parties  as  given  in  evidence,  the  jury  ought  to  have  been  in- 
formed that  the  verdict  should  be  for  the  plaintiffs. 

23.  That  the  verdict  of  the  jury  is  contrary  to  the  evidence  in 
the  cause  and  against  the  law  of  the  case.     There  ought,  therefore, 
to  be  a  new  trial. 

Norris  and  Fisher,  for  the  appellant,  reviewed  the  evidence,  and 
contended  that  this  case  could  not  be  distinguished  from  Syler  v. 
Eckhart,  1  Binn.  378.  It  was  the  case  of  a  gift  by  a  father  to  his 
son,  accompanied  by  possession,  and  valuable  improvements. 

There  was  no  distinction  between  a  gift  by  parol,  and  a  sale  by 
parol.  The  estate  was  given  to  Peter  upon  specific  terms,  and  his 
father  told  his  neighbors  all  around,  that  he  had  given  the  place  to 
Peter.  He  spoke  in  the  past  tense  and  not  in  the  future,  of  what 
he  had  done,  not  what  he  would  do.  Nor  is  there  any  distinction 
between  a  promise  by  a  father  to  his  son,  to  give  him  a  tract  of 
land  by  his  will  and  possession  taken,  and  improvements  made  upon 
it,  on  the  faith  of  such  a  promise ;  and  the  case  of  a  parol  sale  or 
gift,  possessions  and  improvements.  In  either  case  a  title  would 
be  conferred,  clear  of  the  Statutes  of  Frauds  and  Perjuries.  They 
took  these  positions. 

1.  That  the  evidence  proved  a  gift  or  sale  to  Peter  and  George, 
respectively. 

2.  That  after  Peter  was  put  in  possession,  by  his  father,  and  had 
made  valuable  improvements,  the  father  was  bound. 

3.  And  that  to  take  the  land  from  Peter's  wife  and  children, 
would  be  a  fraud,  and  could  not  be  sanctioned  by  the  Statute  of 
Frauds  and  Perjuries. 

Part  performance  takes  the  case  out  of  the  statute,  because  it 
would  produce  fraud  to  allow  that  the  parol  contract  should  not 
prevail,  after  such  performance  on  the  part  of  the  grantee  or 
vendee. 

Such  part  performance,  must  be  something  done,  as  owner, 
which  the  party  would  not  have  done,  except  he  considered  him- 
self as  such,  and  which  would  not  have  been  done  but  on  account 
of  an  agreement  making  him  the  owner:  2  Brown  Ch.  Rep.  561 ; 
3  Atk.  4 ;  Earl  of  Elsworth's  Case,  2  Strange  783 ;  Id.  149  ; 
Niven  v.  Belknap,  2  Johns.  Rep.  573 ;  Parkhurst  v.  Vancortland, 
14  Id.  15,  31 :  Ebert  v.  Wood,  1  Binn.  216 ;  Pre.  in  Chan.  560 ; 
Roberts  on  Frauds  and  Perjuries  (New  York  edition,  1807),  129 ; 
131,  134,  135,  139,  140;  Syler  v.  Eckhart,  1  Binn.  378.  They 
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contended  that  the  case  of  Syler  v.  Eckhart,  in  which  a  parol  gift 
was  established,  was  not  so  strong  as  the  present  case. 

Possession  taken  is  a  strong  circumstance  to  take  a  case  out  of 
the  statute :  Jones  v.  Peterman,  8  S.  &  R.  544 ;  Renick  v.  Kern, 
14  Id.  267.  Here  the  evidence  was  of  a  gift  of  the  entire  estate, 
and  irrevocable,  and  possession  taken,  and  valuable  improvements 
made  on  the  faith  of  such  gift.  Philip  sometimes  named  his  will, 
but  this  was  a  mere  form  of  expression,  the  substance  was  that  he 
gave  it  to  him  "  out  and  out."  It  would  be  to  produce  a  fraud  to 
permit  the  property  now  to  be  taken  from  his  family. 

They  argued  to  show  that  the  court  had  withdrawn  the  facts 
from  the  jury;  and  that  evidence  of  the  will  of  Philip  and  of  the 
personal  property  which  Philip  got  from  his  father  ought  not  to 
have  been  received  in  evidence.  It  is  calculated  to  mislead  the 
jury.  The  question  was  whether  there  was  a  gift  or  not,  and  no 
act  of  the  grantor  subsequent  to  the  alleged  gift  and  in  conflict 
with  it  as  his  will  was,  should  have  been  received.  But  after  evi- 
dence had  been  received  of  the  personal  property  which  Peter  got 
from  his  father,  it  was  competent  to  repel  its  eifect ;  by  proving  his 
services  after  he  came  of  age. 

The  court  were  mistaken  in  charging  the  jury  that  the  plaintiff 
should  have  tendered  the  amount  which  Peter  was  to  pay  on  the 
land.  If  it  were  an  advancement  to  Peter,  he  was  not  bound  to 
pay  until  the  estate  of  Philip  was  settled. 

The  court  erred  in  charging  the  jury  as  to  the  non-production 
of  an  alleged  receipt  from  Philip  to  Peter.  Notice  to  produce  such 
a  paper  had  been  served  on  the  guardians,  by  whom  the  plaintiffs 
sued,  but  if  such  a  paper  existed,  the  administrator  had  the  cus- 
tody of  it,  and  the  defendants  should  have  called  them. 

Weidman  and  Elder  for  the  defendants  in  error. 

It  is  not  denied  that  if  a  parol  contract  for  the  transfer  of  lands 
is  made,  and  that  contract  is  so  far  executed,  that  it  would  be 
inequitable  that  it  should  be  set  aside,  such  contract  will  prevail. 
But  it  must  be  a  clear  case,  and  clearly  made  out :  3  Yeates  177. 

So  far  from  having  made  out  a  clear  case,  the  counsel  for  the 
plaintiffs  do  not  know  whether  to  call  it  a  gift,  a  sale,  or  advance- 
ment. There  was  no  contract,  but  the  case  was  simply  of  a  father 
who  had  declared  his  intention  to  give  the  property  to  his  son  by 
his  will,  which  certainly  could  not  bind  him. 

The  judge  fairly  submitted  to  the  jury  the  question  as  to  the 
existence  of  a  gift  or  contract,  and  the  jury  have  negatived  all  idea 
of  any  such  thing.  He  ex-presses  a  strong  opinion  on  this  subject 
to  be  sure,  but  this  he  had  a  right  to  do,  and  it  is  supported  by  the 
evidence. 

The  possession  taken  by  Peter  was  not  in  pursuance  of  any  con- 
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tract,  and  was  perfectly  consistent  with  the  relation  of  father  and 
son  which  subsisted  between  him  and  Philip;  independent  of  a 
contract,  and  was  like  that  which  his  brother  George  had  had  of 
this  same  property,  which  it  was  not  pretended  could  confer  upon 
him  any  claim.  When  he  did  intend  to  part  with  a  proportion  of 
his  estate,  he  made  a  deed  for  it  to  George. 

To  make  improvements  of  any  avail  in  taking  a  parol  contract 
out  of  the  statute,  proof  must  be  given  that  the  contract  was  first 
made.  It  will  not  do  to  prove  that  the  contract  was  made  after 
the  improvements.  The  improvements  too  were  made  out  of  the 
funds  of  the.  father.  There  was  evidence  that  a  settlement  had 
taken  place  between  them,  and  the  receipt  which  was  given  upon 
that  settlement  was  withheld. 

If  that  receipt  was  evidence  connected  with  the  title  to  the  land, 
the  guardians  were  the  persons  in  whose  possession  it  should  have 
been,  and  not  the  administrators. 

The  court  were  clearly  right  in  receiving  and  rejecting  the  evi- 
dence noted. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — No  less  than  twenty-three  reasons  numerically 
have  been  assigned  and  filed  by  the  counsel  for  their  appeal  in  this 
case  from  the  decision  of  the  Circuit  Court,  upon  a  motion  for 
setting  aside  the  verdict  of  the  jury  and  granting  a  new  trial.  It 
is  admitted  by  them,  that  the  six  last  of  these  reasons  are  substan- 
tially contained  in  the  preceding.  The  six  first,  and  the  tenth  and 
eleventh,  consist  of  exceptions  to  the  opinion  of  the  court  given  on 
questions  of  law  in  admitting  and  rejecting  testimony ;  and  in 
misdirecting  the  jury  in  the  law  of  the  case  throughout.  The  re- 
maining reasons  are  exceptions  to  the  charge  delivered  by  the  court 
to  jury,  in  which  it  is  alleged  that  the  court  misapprehended  and 
misstated  the  evidence  to  them  in  many  particulars ;  and  that  the 
charge  upon  the  testimony  and  the  facts  to  the  jury,  were  given  in 
such  a  way  as  to  withdraw  from  them  the  decision  of  those  matters. 

It  will  be  unnecessary  to  notice  each  of  these  exceptions  to  the 
charge  of  the  court,  because  many  of  them  are  nothing  more  than 
a  reiteration  of  the  same  things,  but  in  a  form  some  little  variant. 
The  objections,  however,  presented  in  them,  have  been  fully  con- 
sidered by  this  court,  and  will  now  be  answered  without  referring 
numerically,  to  the  reasons  themselves  as  filed. 

The  first  exception  was  to  the  admission  of  Philip  Eckert's  will, 
which  was  most  clearly  relevant  and  available  testimony  for  the 
defendants.  It  appeared  from  the  evidence  given  by  the  plaintiffs 
in  the  cause,  that  if  their  father,  Peter  Eckert,  who  was  dead  and 
one  of  eight  children  of  Philip  Eckert,  the  testator,  had  not  become 
the  owner  of  the  land  in  dispute,  either  by  gift  or  purchase  from 
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the  testator  in  his  lifetime,  that  the  testator  had  died  seised  of  it  in 
fee  :  and  it  having  also  been  proved  upon  their  part,  that  they  were 
among  the  number  of  the  testator's  heirs-at-law,  they,  as  such, 
would  have  been  entitled  to  a  verdict  for  a  undivided  eighth  part 
of  the  land,  had  not  the  will  been  given  in  evidence  to  show  that  it 
had  been  otherwise  disposed  of  by  the  proper  owner. 

The  second  exception  was  to  the  admission  of  the  evidence  of 
George  Beckley,  which  went  to  show  that  at  the  same  time  that 
Peter  Eckert  moved  upon  the  land  in  dispute,  to  reside,  he  got  and 
took  with  him,  almost  all  the  stock  and  farming  implements  be- 
longing to  his  father,  Philip  Eckert,  consisting  of  Corses,  harness 
for  the  same,  wagons,  cows,  sheep,  swine,  ploughs,  harrows,  bags, 
bagging,  &c. 

To  judge  of  the  admissibility  of  this  evidence,  we  must  look  at 
the  testimony  which  had  been  given  in  the  cause  by  the  plaintiffs 
and  the  deductions  which  they  claimed  to  draw  from  it.  From 
their  evidence  it  appeared  that  their  father  in  the  spring  of  1820. 
had  taken  possession  of  the  land ;  but  under  what  arrangements 
did  not  appear  from  any  direct  testimony.  The  plaintiffs,  however, 
claimed  that  it  was  either  under  a  parol  gift  or  contract  for  the 
purchase  of  it  from  his  father,  Philip  Eckert,  and  that  the  taking 
possession  was  such  an  execution  of  the  contract  in  connection  with 
the  improvements  made  upon  the  land  afterwards  by  their  father, 
as  took  their  case  out  of  the  Statute  against  Frauds  and  Perjuries. 
Seeing  then  that  no  direct  testimony  was  given  by  the  plaintiffs  of 
any  previous  agreement  whatever,  made  between  their  father  and 
his  father,  showing  the  terms  and  conditions  upon  which  he  obtained 
the  possession  of  the  land,  or  indeed  tending  to  show  anything 
about  it,  I  consider  the  testimony  of  George  Beckley  not  only 
admissible,  but  that  it  was  strongly  relevant  to  repel  the  inference 
claimed  to  be  raised  by  the  plaintiffs  of  their  father  having  obtained 
the  lands  from  their  grandfather,  by  a  gift,  if  not  by  a  contract  for 
the  purchase  of  it :  for,  without  something  like  direct  testimony,  it 
ought  not  to  be  readily  inferred  that  a  father  would  make  a  gift  to 
one  child  out  of  eight,  to  the  exclusion  of  at  least  six  of  them,  of 
almost  all  the  property  both  real  and  movable,  which  he  at  the 
time  owned,  without  making  any  provision  even  for  himself  and 
his  wife. 

The  third  exception  is  that  the  court  erred  in  admitting  in  evi- 
dence the  acts  of  Philip  Eckert,  done  after  the  summer  of  1822, 
tending  to  prove  that  the  land  in  dispute  was  his,  and  not  his  son's. 
The  acts  intended  to  be  referred  to  in  this  exception  are  not  men- 
tioned or  designated;  and, although  I  have  examined  all  the  testi- 
mony given  on  behalf  of  the  defendants,  I  cannot  discover  that  a*ny 
acts  of  Philip  Eckert,  were  given  in  evidence  to  which  this  excep- 
tion can  be  applied.  I  can  readily  imagine,  however,  many  acts 
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which  might  have  been  done  even  after  1822,  by  Philip  Eckert, 
which  would  have  tended  to  have  shown  that  he  was  still  the  owner  of 
the  land,  and  which  would  have  been  both  admissible  and  relevant. 

There  is  nothing  in  the  fourth  exception.  Every  one  must  per- 
ceive at  the  first  glance,  that  it  would  be  an  idle  waste  and  unne- 
cessary consumption  of  time  on  the  trial  of  a  cause,  if  a  party  were 
obliged  to  stop  and  reduce  first  to  writing  everything  which  he  pro- 
poses or  offers  to  prove  or  give  evidence  of,  merely  because  his 
adversary  chooses  to  require  it.  The  reason  for  committing  it  to 
writing  at  any  time  is,  that  the  purport  of  it  may  be  fully  and 
accurately  understood  and  comprehended,  in  order  to  judge  of  its 
admissibility,  and  relevancy,  of  all  which  surely  the  court  must 
judge,  and  exercise  its  own  discretion. 

The  fifth  is  that  the  court  refused  to  admit  the  testimony  of 
Adam  Stager,  which  was  offered  as  rebutting  evidence  on  the  part 
of  the  plaintiffs,  to  show  that  Peter  Eckert  had  worked  for  his 
father  many  years  after  he  attained  full  age,  and  what  his  services 
were  worth  per  year ;  with  a  view  to  repel  the  effect  of  the  evidence 
given  by  the  defendants  proving  that  Peter  had  got  all  his  father's 
stock,  implements  of  husbandry,  £c.  In  considering  this  exception 
it  must  be  remembered  that  not  a  tittle  of  testimony  had  been,  or 
was  afterwards  given  in  the  cause,  tending  to  show  that  Philip 
Eckert  had  either  made  a  gift  or  a  sale  of  this  property  to  Peter. 
No  witness  produced  could  testify  that  Philip  had  at  any  time  ever 
said  so,  or  that  he  had  given  it  to  Peter  for  his  labor  and  services, 
performed  after  he  arrived  at  full  age;  nor  did  it  appear  that  Peter 
had  ever  claimed  the  property  in  that  way,  nor  in  any  other  that  I 
recollect  of,  as  absolutely  his  own.  This  evidence  was  then  offered 
by  the  plaintiffs  to  prove  absolute  ownership  of  all  this  movable 
property  in  Peter,  without  the  least  shadow  of  testimony  going  to 
show  a  contract,  or  even  an  understanding  between  Peter  and  his 
father,  that  his  father  was  to  pay  or  satisfy  him  in  any  manner  for 
his  labor,  or  that  he  had  made  either  a  gift  or  a  sale  of  it  to  him, 
upon  any  consideration.  It  appears  to  me  that  this  testimony  under 
the  circumstances  of  this  case  could  not  in  the  slightest  degree  con- 
duce to  prove  ownership  of  this  movable  property  to  Peter,  and 
was,  therefore,  properly  rejected. 

The  sixth  exception  is  that  the  court  erred  in  their  charge  to  the 
jury  in  all  the  matters  of  law  arising  from  the  testimony  in  the  cause. 
This  exception  is  quite  too  general  in  its  terms  to  be  admitted  in 
practice.  But  giving  to  the  plaintiffs  the  full  benefit  of  it  and  all 
they  can  possibly  claim  under  it,  I  do  not  discover  that  the  court 
has  erred  in  charging  the  jury  in  any  matters  of  law  growing  out 
of  the  testimony  in  the  cause. 

It  may  be,  that  in  filing  this  sixth  reason,  the  matters  contained 
in  the  tenth  and  eleventh  reasons  were  in  view,  and  intended  to  be 
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brought  forward  under  it;  as  they  are  the  only  remaining  reasons 
which  seem  to  embrace  matters  of  law  exclusively,  and  I  shall, 
therefore,  notice  them  now. 

The  tenth  reason  is  that  the  court  erred  in  charging  the  jury 
"  that  if  a  father  puts  a  son  on  a  tract  of  land,  telling  him  that  he 
will  give  it  to  him  by  his  will,  and  in  consequence  of  his  gift  and 
delivery  of  possession,  the  son  makes  valuable  improvements  on  the 
faith  of  this  gift,  and  delivery  of  possession,  that  this  gift  and  pos- 
session and  improvements,  give  to  the  son  no  title  to  the  land  by 
the  laws  of  Pennsylvania.  I  have  searched  the  charge  of  the 
court  throughout  but  in  vain  for  the  proposition  which  is  made  the 
basis  of  this  exception.  Nor  does  it  appear  to  me  that  the  testi- 
mony given  in  the  cause  was  such  as  to  make  it  necessary  for  the 
court  to  give  its  opinion  to  the  jury  upon  the  question  involved  in 
it.  There  was  no  part  of  the  testimony  which  went  to  prove  that 
Philip  Eckert,  the  father,  put  Peter,  his  son,  upon  the  land,  telling 
him  at  the  same  time,  that  he  would  give  it  to  him  by  his  will. 
The  furthest  that  the  testimony  on  this  point  goes  in  favor  of  the 
plaintiffs  is,  that  the  father  some  years  after  Peter  was  in  posses- 
sion of  the  land,  and  after  he  had  made  the  improvements  upon  it, 
told  some  of  the  witnesses  that  he  had  "willed  it  to  Peter,"  or 
"given  it  to  him  by  his  will."  None  of  the  witnesses  professed,  or 
undertook  to  say,  that  they  had  ever  heard  the  father  and  Peter 
even  talk  together,  or  heard  either  in  presence  of  the  other  speak 
on  this  subject.  All  that  the  court  from  its  charge  appears  to  have 
said  to  the  jury  on  this  part  of  the  case  was,  that  the  circumstance 
of  a  son  being  in  possession  of  land  belonging  to  the  father,  to 
whom  the  father  had  devised  it  by  his  will,  gave  the  son  no  title  to 
the  land  during  the  life  of  the  father.  Nor  after  his  death  if  the 
father  before  his  death,  should  sell  the  land,  or  by  a  new  will  dis- 
pose of  it  otherwise  to  another,  which  he  could  and  might  do  at  his 
pleasure.  Neither  would  it  after  the  case,  although  the  father  was 
heard  to  repeat  fifty  times  or  more,  that  he  had  given  the  land  by 
his  will  to  his  son,  his  will  during  his  life  would  still  be  revocable; 
or  if  the  father  had  promised  to  make  a  will  by  which  he  would 
give  a  tract  of  land  to  his  son  who  was  in  possession  of  it  at  the 
time,  it  would  not  pass  or  carry  the  land  to  the  son.  In  this  it 
does  not  appear  to  me  that  there  was  any  error. 

The  eleventh  exception  is  the  same  in  substance  with  the  tenth, 
and,  therefore,  already  answered.  It  may,  however,  be  well  enough 
to  observe,  that  the  question  raised  in  these  last  two  exceptions  is 
predicated  on  a  statement  of  facts  assumed  without  any  proof 
given  to  establish  them ;  and  for  this  reason  the  court  would  not 
have  been  bound  to  have 'charged  in  regard  to  it,  even  if  the  coun- 
sel of  the  plaintiffs  had  required  it.  The  facts  assumed  were  that 
the  son  had  made  valuable  improvements  upon  the  land,  and  paid 
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the  taxes  assessed  on  it  for  a  series  of  years,  during  the  time  he  was 
in  possession  of  it,  upon  the  faith  of  the  assurance  of  the  father 
given  to  him,  that  he  would  will  the  land  to  him.  Now,  it  is  only 
necessary  to  read  the  statement  of  the  testimony  given  us  in  this 
case,  in  order  to  see  that  there  is  not  an  iota  of  evidence  in  it  tend- 
ing to  prove  that  any  such  assurance  was  made  by  the  father  to  the 
son,  or  that  he  ever  told  him  that  he  would  do  so.  The  only  evi- 
dence of  an  assurance  made  by  Philip  Eckert  to  his  son,  Peter,  of 
any  kind,  is  in  the  testimony  of  Joseph  Bricker,  which  was  long 
after  the  possession  had  been  taken  and  after  all  the  improvements 
had  been  made,  which  will  be  noticed  in  the  sequel. 

I  ought,  perhaps,  to  have  classed  the  thirteenth  reason  filed  with 
those  which  relate  to  questions  of  law,  rather  than  matters  of  fact; 
and,  therefore,  will  observe  upon  it  now. 

It  alleges  "  that  the  court  erred  in  charging  the  jury  that  the 
evidence  of  the  gift,  and  of  the  sale  and  the  possession  of  the  land 
delivered  to  Peter,  and  the  improvements  made  by  him  on  the  land, 
by  expending  his  money  and  labor,  were  not  in  law  any  bar  to  his 
father's  making  a  new  will,  and  his  giving  the  land  away  from  the 
widow  and  children  of  Peter,  the  son."  Considering  all  that  is 
here  imputed  to  the  court,  in  the  abstract,  there  does  not  appear  to 
be  any  error  in  it,  and  if  there  be  anything  wrong  in  it,  it  must  be 
in  reference  to  the  testimony  which  was  given  on  this  head.  There 
is  no  evidence  in  the  case,  which  I  can  perceive,  of  either  a  gift  or 
sale  by  Philip  Eckert  to  Peter,  upon  or  at  the  time  he  got  possession 
of  the  land,  nor  yet  before  he  made  the  improvements  upon  it;  and 
to  this  effect  the  court  told  the  jury,  or  if  there  were,  the  court  could 
not  see  it;  but  if  the  jury  did  they  might  act  upon  it.  Without 
testimony  being  given  then'  to  show  a  gift  or  sale  of  the  land  before 
the  making  of  the  improvements,  I  cannot  conceive  that  a  subse- 
quent parol  gift  or  sale  of  the  land  without  a  cent  of  money  being 
shown  to  have  been  paid  upon  the  purchase,  could  transfer  any 
greater  interest  in  it  than  an  estate  at  will ;  which  would  be  no  bar 
to  the  father's  giving  or  willing  the  land  to  whom  he  pleased  after- 
wards, and  taking  it  away  from  Peter's  widow  and  his  children. 
To  say  that  it  would  be  otherwise,  would  not  only  be  in  direct 
contravention  of  the  Statute  against  Frauds  and  Perjuries,  but  in 
contradiction  even  to  those  decisions,  which,  in  some  degree,  have 
indirectly  repealed  it,  by  a  mistaken  exposition  of  it. 

With  respect  to  all  the  other  reasons  which  remain  unnoticed, 
and  impute  to  the  court  a  misapprehension,  and  incorrect  statement 
of  the  testimony  to  the  jury,  it  appears  to  me  that  the  misappre- 
hension and  misstatement,  if  there  be  any  in  the  case,  lie  on  the 
part  of  the  counsel  in  stating  and  filing  their  reasons  for  this  appeal. 
I  do  not,  however,  conceive  it  necessary  to  point  out  further  the  dis- 
crepancies between  the  charge  of  the  court,  and  that  which  has  been 


356  SUPREME  COURT  [Lancaster 

[Eckert  et  al.  v.  Eckert  et.al.] 

substituted  for  parts  of  it  by  the  counsel  in  their  reasons  as  filed ; 
because  I  feel  perfectly  satisfied,  from  a  careful  review  of  the  whole 
of  the  testimony  given  on  the  part  of  the  plaintiffs,  in  connection 
with  some  of  the  evidence  given  on  the  side  of  the  defendants,  that 
the  plaintiffs  were  not  entitled  to  recover  upon  the  most  favorable 
construction  that  could  rationally  be  given  to  their  testimony.  I 
will  now  turn  to  the  testimony,  from  which,  I  think,  this  can  be 
made  to  appear  very  clear. 

Philip,  the  father,  was  never  heard  to  say  that  he  had  conveyed 
the  land  to  his  son  Peter ;  nor  that  he  had  given  it  to  him  in  any 
other  way  than  by  his  will.  It  is  true,  that  some  of  the  witnesses 
on  behalf  of  the  plaintiffs,  have  testified  to  his  having  said  that  he 
had  given  it  to  him,  without  saying  how ;  but  others,  produced  by 
the  plaintiffs,  have  testified  that  the  father  said  he  had  willed  the 
land  to  him,  or  gave  it  to  him  by  will,  and  that  he  was  to  pay 
twenty-five  hundred  pounds  for  it  to  his  father's  estate  after  the 
father's  death.  Hence,  it  appears  to  me  that  the  only  rational  in- 
ference to  be  drawn  from  this  testimony,  taking  it  altogether,  and 
admitting  it  to  be  true,  is  that  the  father,  as  often  as  he  spoke  of 
having  given  the  land  to  his  son  Peter,  must  be  considered  as  hav- 
ing an  allusion  to  his  will,  and  as  saying  nothing  more  than  that  he 
had  given  the  land  to  Peter  by  his  will ;  which,  if  made  known  to 
Peter,  he  must  be  presumed  to  have  known  was  revocable.  There 
is  not  one  of  the  witnesses  who  says  that  he  ever  heard  the  father 
and  son  talk  together  on  this  subject;  and  only  one  who  says  that 
he  ever  heard  the  father  say  that  Peter  and  the  father  had  even 
spoken  together  of  it,  and  that  but  once.  Joseph  Bricker  is  this 
witness;  who  has  testified,  that  he  heard  the  father  say  at  one 
time,  but  when  he  does  not  state  precisely,  though  it  must  have 
been,  from  what  he  has  said,  sometime  after  the  house  was  built, 
which  was  in  1822.  "  That  Peter  told  his  father  that  he  did  not 
know  what  would  happen ;  how  matters  would  go  about  this  land. 
That  he  had  built  upon  the  land,  and  it  might  be  taken  from  him. 
The  old  man  said  it  was  made  in  such  a  way  that  no  person  could 
take  it  from  him."  From  other  parts  of  the  testimony  given  on 
behalf  of  the  plaintiffs,  it  appears  that  George,  the  elder  son  of 
Philip,  the  father  of  Peter,  had  lived  upon,  and  occupied  the  land 
in  dispute,  during  some  eight  or  ten  years,  until  near  the  time  that 
Peter  took  possession  of  it;  and  that  in  that  time  George  had  built 
a  stone  spring-house,  and  a  large  log-stable  upon  it;  and  from  the 
testimony  of  John  Wayne  and  Joseph  Swope,  witnesses  produced  by 
the  defendants  that  he  had  put  up  on  this  land  a  frame  addition  to 
the  barn,  a  corn-crib,  wagon-shed  and  hog-stable. 

It  also  appears  from  the  testimony  of  the  plaintiffs  that  when 
George  moved  off  from  this  land  in  the  spring  of  1820,  that  Peter 
went  on  it  first  to  reside,  and  continued  there  till  his  death,  but 
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upon  what  terms  or  conditions  does  not  appear.  And  it  would 
seem,  from  that  part  of  Joseph  Bricker's  testimony  which  has  just 
been  recited,  that  Peter  did  not  consider  himself  as  having  any 
agreement  with  his  father  by  which  he  could  hold  the  land ;  for  he 
tells  his  father,  "  he  did  not  know  what  would  happen  ;  how  mat- 
ters would  go  about  this  land ;  that  he  had  built  on  the  land,  and 
it  might  be  taken  from  him."  At  this  time,  although  after  he  had 
made  the  improvements,  he  does  not  make  the  slightest  allusion  to 
any  gift  or  promise  of  his  father,  nor  ask  him  to  fulfil  any  contract 
that  he  had  made  with  him  in  respect  to  this  land ;  he  does  not 
even  insinuate  that  any  such  had  ever  been  made  with  him,  or  that 
his  father  had  at  any  previous  time  given  him  any  assurance  that 
the  land  should  be  his,  either  upon  or  without  terms.  Had  it  been 
so,  would  he  not  at  this  time,  when  he  felt  uneasy  about  it,  have 
reminded  his  father  of  it  ?  This  part  of  the  testimony,  so  far  from 
proving  that  the  father  had  ever  made  Peter  any  previous  gift,  pro- 
mise or  engagement  that  the  land  should  be  his,  proves  the  reverse, 
and  that  Peter  at  that  time  was  only  anxious  to  have  something  of 
the  kind  from  his  father.  It  also  goes  to  show  that  Peter  was  not 
put  into  possession  of  the  land  in  pursuance  of  either  a  gift  or  sale. 
This  necessarily  leads  us  to  the  conclusion  that  Peter  took  possession 
of  the  land,  and  built  the  smoke-house,  oven  and  dwelling-house, 
without  any  gift  or  assurance  from  the  father  that  he  would  give 
him  the  land,  and  repels  most  forcibly  the  idea  that  the  father  had 
previously  given  it  to  him.  If  so,  Peter's  taking  possession  of  the 
land  cannot  be  considered  as  having  been  done  in  execution  of  a 
gift  of  the  land  to  him  by  his  father,  nor  yet  of  a  contract  for  the 
purchase  of  it,  so  as  to  make  what  was  done  the  execution  of  a  parol 
contract,  and  by  this  means  take  the  case  out  of  the  operation  of 
the  Statute  of  Frauds  and  Perjuries.  If,  then,  a  gift  or  contract 
for  the  sale  of  the  land  were  made,  it  must  have  been  after  Peter 
had  taken  and  while  he  was  in  possession  of  it,  and  after  he  had 
made  the  improvements,  which  would  leave  the  case  fully  within 
the  Statute  against  Frauds  and  Perjuries.  To  this,  however,  it  is 
objected  and  argued  that  the  erection  of  such  valuable  buildings  as 
were  made  by  Peter  upon  the  land,  within  the  short  space  of  three 
years  after  he  first  took  possession  of  it,  is  altogether  incompatible 
and  cannot  be  reconciled  with  any  other  idea  than  that  of  owner- 
ship by  Peter,  and  that  the  jury,  in  the  absence  of  testimony  to 
show  clearly  the  precise  nature  of  the  arrangement  between  Peter 
and  his  father,  under  which  he  took  possession  of  the  land,  and 
made  the  improvements  upon  it,  might  and  ought  to  have  pre- 
sumed a  gift  or  sale  of  it  to  him  by  his  father,  and  that  the  court 
ought  to  so  have  instructed  the  jury ;  and  the  more  especially 
so,  as  the  father  stood  by  looking  at  Peter  as  he  progressed  with 
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the  improvements,  not  objecting  to,  but  approving  of  what  he  was 
doing. 

Possibly  there  might  be  great  weight  in  this  argument,  if  Peter 
Eckert  and  Philip  Eckert  had  been  strangers  to  each  other ;  that 
is,  not  so  closely  related.  But  when  we  come  to  -consider  that 
they  stood  in  the  relation  of  father  and  son,  and  likewise  to  reflect 
upon  the  practice  and  understanding  that  generally  prevail  between 
a  father  and  his  children  in  this  state,  in  respect  to  their  living 
with  him  many  years,  sometimes  after  they  have  arrived  at  full  age, 
without  any  agreement  for  compensation ;  indeed  most  frequently 
until  they  are  married,  if  the  father  should  happen  to  have  a  com- 
fortable home  for  them,  and  he  is  in  a  situation  to  furnish  them 
with  employment.  If  he  be  the  owner  of  lands,  where  his  children 
may  have  separate  dwellings  after  marriage,  and  sometimes  before, 
they  are  placed  or  permitted  to  go  upon  these  lands,  oftentimes 
without  any  agreement,  to  make  all  the  profit  they  can  out  of  them 
by  occupation  and  use,  and  during  such  occupation  to  improve 
them,  either  to  promote  their  fortunes  or  to  please  their  taste. 
This  occurs  frequently  between  fathers  and  their  children,  without 
any  agreement  whatever  for  that  purpose.  It  is  done  by  the 
children  in  full  confidence  that  they  will  sooner  or  later  become 
the  owners  of  such  portions  of  their  father's  estate  as  will  more 
than  compensate  them  for  all  their  labor  and  improvements.  Is  it 
not,  I  would  ask,  a  most  reasonable  expectation  ?  for  we  have  sel- 
dom seen  those  children  disappointed  of  being  rewarded  to  the 
utmost  extent  of  their  wishes,  who  have  been  most  industrious  and 
most  zealous  in  improving  their  father's  estate  and  adding  to  his 
wealth,  but  who  trusted  entirely  to  parental  affection  and  liberality 
for  compensation.  The  equity  and  justice  of  a  father  distributing 
his  property  equally,  or  according  to  their  deserts,  among  his  chil- 
dren, at  his  death,  is  a  sentiment  that  has  long  since  pervaded  the 
whole  of  this  community.  It  was  this  that  gave  birth  to  our 
present  statutes  regulating  descents  and  the  distribution  of  intes- 
tates' estates.  We  also  know  from  experience  and  daily  observa- 
tion that  wherever  a  father  does  happen  to  depart  from  the  rule  of 
equality  in  distributing  his  property,  that  it  is  in  favor,  most  com- 
monly, of  the  child  who  has  aided  him  most  in  acquiring  and  adding 
to  the  value  of  it. 

So  that  when  we  come  to  examine  these  matters  and  look  at 
them  as  they  take  place,  and  are  presented  to  our  view,  almost 
daily,  between  a  father  and  his  children,  it  appears  to  me  that  no 
such  presumption  as  has  been  contended  for,  does  or  ought  to 
arise.  And  that  a  son's  .getting  possession  of  a  part,  and  perhaps 
the  most  valuable  portion  of  his  father's  real  estate,  and  making 
permanent  and  valuable  improvements  on  it,  without  clear  and 
satisfactory  testimony  to  authorize  it,  is  not  to  be  referred  to  the 
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son's  having  become  the  owner  of  the  estate  either  by  a  gift,  or 
sale  from  the  father.  If  it  were  to  be  held  otherwise  it  would  not 
only  be  repealing  the  Statute  against  Frauds  and  Perjuries,  but 
reversing  the  order  of  nature  itself.  The  rule  laid  down  in  the 
statute  is  that  no  agreement  of  the  owner  of  land,  although  it  should 
be  made  with  a  view  to  part  with  the  fee-simple  estate  in  it,  unless 
reduced  to  writing,  and  signed  by  the  party,  shall  be  sufficient  to 
pass  any  greater  interest  therein  than  an  estate  at  will.  If,  how- 
ever, we  were  to  decide  that  the  owner  of  land,  by  putting  another 
into  possession  of  it,  who  makes  valuable  improvements  upon  it, 
without  either  a  verbal  or  written  agreement  for  the  sale  of  it  to 
him,  thereby  loses  all  his  right  to  the  land ;  or  in  other  words, 
thereby  passes  an  estate  in  fee-simple,  instead  of  one  at  will,  would 
not  only  be  laying  down  a  rule  overturning  the  one  established  by 
the  statute,  but  inverting  it ;  by  making  it  necessary  for  the  owner 
of  land,  as  often  as  he  permitted  another  to  take  the  possession  of 
it,  in  order  to  guard  against  losing  it,  to  take  a  written  agreement 
of  the  person  so  put  into  possession,  that  he  will  not  make  valuable 
improvements  upon  it.  and  thereby  improve  the  owner  out  of  his 
estate;  this,  it  is  believed,  would  be  so  obviously  repugnant  to 
every  rule  of  practice  on  this  subject,  and  at  the  same  time  so  novel 
in  its  nature,  as  to  render  any  principle  inadmissible  which  would 
make  such  a  course  necessary,  in  order  to  protect  men  in  the  enjoy- 
ment of  their  rights. 

It  would  be  most  iniquitous,  and  unjust  because  it  would  go  to 
deprive  a  man  of  his  estate,  without  receiving  an  equivalent  for  it, 
against  his  will,  and  give  it  to  another,  who  had  no  reason  to  expect 
it.  And  again  would  not  the  effect  of  it  be,  as  between  father  and 
child,  to  reverse  the  law  of  nature,  by  depriving  the  parent  of  that 
authority  and  influence  which  the  best  interests  of  society,  seem  to 
require  that  he  should  ever  maintain  over  his  child.  The  father 
with  a  view  to  encourage  his  son  in  a  course  of  industry  puts  him 
in  possession  of  a  tract  of  land,  and  tells  him  to  work  it,  and  to 
make  the  most  he  can  out  of  it,  but  at  the  same  time  wishing  to 
keep  a  hold  upon  his  son,  so  that  his  advice  or  admonition  if  re- 
quisite, may  not  be  disregarded,  he  retains  the  title  to  the  land  in 
himself;  and  perhaps  wisely  as  well  as  fortunately  for  both  the  son 
and  himself,  does  he  do  so  ;  for  interest  has  too  often  a  much  stronger 
hold  upon  the  minds  of  children,  than  either  filial  love,  or  a  sense 
of  filial  duty.  How  frequently  do  we  see  the  father  who  has  parted 
with  all  his  estate  to  his  children,  treated  not  only  with  neglect, 
and  left  to  suffer  for  want  of  the  ordinary  necessaries  and  comforts 
of  life,  but  in  some  instances  avoided  altogether,  and  even  con- 
temned, while  on  the  other  hand,  the  parent  retains  his  property, 
we  see  retains  his  authority  over  his  children,  and  is  cherished,  or 
is,  at  least  apparently  respected,  and  attended  to  by  them  through- 
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out  life.  We  ought,  therefore,  to  be  cautious,  and  ponder  well 
before  we  sanction  a  principle,  which  might  and  doubtless  would  in 
many  instances  produce  such  results ;  among  which  would  be  to 
make  beggars  of  parents  for  the  purpose  of  rendering  children 
not  only  wealthy  and  independent,  but  disobedient  and  regardless 
of  their  parents,  by  giving  and  transferring  to  the  children  the 
property  of  the  parents,  against  their  consent,  and  without  their 
ever  having  intended  to  part  with  their  right  to  it.  As  it  is  im- 
possible to  foresee  what  time  may  bring  about,  parents  may.  in  the 
course  of  it  have  occasion  to  use  their  property  for  their  own  sub- 
sistence ;  or  to  reclaim  it  with  a  view  to  reform  and  control  vicious 
children  ;  or  to  make  a  more  ample  provision  for  one  or  more 
of  their  children,  than  at  first  intended ;  which  has  been  ren- 
dered indispensably  necessary  in  consequence  of  some  inevitable 
calamity,  by  which  they  have  become  totally  unable  to  maintain 
themselves. 

There  is  still,  however,  another  view  which  may  be  taken  of 
this  case  as  it  appeared  in  testimony,  which  precludes  all  idea  of 
right  on  the  part  of  the  plaintiffs  to  recover  the  land  in  dispute. 
The  annual  value  or  rent  of  it  at  that  time,  according  to  the  testi- 
mony of  the  plaintiff's  own  witnesses  was  equal  to  from  four  to 
five  hundred  dollars,  more  than  sufficient  with  the  other  means  put 
by  the  father  into  the  hands  of  Peter  to  have  met,  and  defrayed  all 
the  expenses,  of  making  the  improvements,  as  fast  as  they  pro- 
gressed. In  the  course  of  the  third  year,  and  not  until  then  were 
they  finished  ;  now  counting  three  years'  rent  at  twelve  hundred 
dollars,  which  is  the  lowest  estimate,  Peter  may  be  said  to  have 
been  indebted  to  his  father  at  the  end  of  the  third  year  in  that  sum, 
for  the  use  of  the  farm  alone,  and  bound,  if  required,  to  have  paid 
it.  There  is  no  evidence,  however,  that  the  father  ever  did  require, 
or  that  Peter  ever  paid  it,  unless  it  be  considered,  that  as  an  equiva- 
lent for  it  he  had  made  the  improvements  upon  the  land  for  his 
father.  And  although  the  witnesses  say  that  the  improvements 
made  by  Peter  were  worth  two  thousand  dollars,  yet  the  amount  of 
cash  shown  to  have  been  actually  paid  out  by  him  for  them,  falls 
short  of  five  hundred  dollars.  It  must,  however,  be  admitted,  that 
in  addition  to  this,  a  great  deal  of  labor  was  performed  in  com- 
pleting the  buildings,  in  quarrying  and  hauling  stone,  and  other 
materials  for  them,  which  was  all  done  by  Peter,  which,  if  he 
did  not  pay  money  for,  ought  still  to  be  counted  as  equal  to  it. 
But  then  it  must  also  be  recollected  that  his  father  furnished  him 
with  the  means  chiefly  of  doing  all  this,  without  any  charge,  that 
we  hear  of;  for  when  Peter  moved  upon  this  land,  his  father 
gave  up  almost  everything  to  him  which  he  had  upon  his  home- 
farm.  He  got  two  wagons,  a  team  of  five  horses,  with  harness  for 
them,  a  considerable  stock  of  cows,  sheep,  swine,  ploughs,  harrows, 
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and  other  implements  of  husbandry.  The  father  had  just  before 
this  sold  and  conveyed  by  deed  his  home-farm  to  his  eldest  son 
George,  for  which  George  was  to  pay  his  father  three  thousand 
pounds,  and  he  was  about  to  move  to  a  house  upon  a  small  lot  of 
ground  to  live  where  he  could  neither  maintain,  nor  have  use  for 
such  things;  and  as  he  was  about  to  place  Peter  on  his  other  farm, 
that  is  the  land  in  dispute,  he  sent  everything  thither  with  him 
that  he  had  no  use  for  himself.  Even  the  grain  which  was  growing 
on  the  farm  at  the  time  of  the  sale  to  George  was  reserved  by  the 
father,  and  given  to  Peter,  which  may  fairly  be  presumed  to  have 
been  equal  in  value  to  four  or  five  hundred  dollars,  say  at  least 
one  year's  rent  of  the  land  in  dispute;  for  the  home-farm  is  said 
to  have  been  of  more  value  than  it.  The  farm  in  dispute  was 
completely  stocked,  and  provide'd  by  the  father  with  everything 
necessary  for  cultivating,  and  carrying  on  the  business  of  the  farm, 
and  making  the  most  of  it,  as  well  in  the  way  of  raising  grain,  as 
breeding  of  horses,  cattle,  &c.  It  may,  therefore,  be  well  supposed 
that  the  annual  proceeds  of  the  land  in  dispute,  with  the  annual 
proceeds  and  advantages  derived  from  everything  which  Peter  had 
upon  it,  furnished  by  the  father,  could  not,  at  the  lowest  estimate 
have  been  worth  less  than  from  seven  to  eight  hundred  dollars, 
which,  at  the  close  of  the  three  years,  would  have  amounted  tp 
upwards  of  twenty-one  hundred  dollars,  which  added  to  the  value 
of  the  crop,  gotten  off  the  home-farm,  would  have  amounted  to 
upwards  of  twenty-five  hundred  dollars,  more  than  the  highest 
value  set  upon  the  improvements  made  by  Peter  upon  the  land. 
Hence,  in  the  absence  of  testimony  to  show  any  positive  gift,  or 
sale  of  the  land  to  Peter,  we  might,  and  it  appears  to  me  ought  to 
refer  the  making  of  all  the  improvements  to  an  agreement  between 
the  parties,  that  was  not  necessary  to  be  reduced  to  writing,  and  to 
be  signed,  in  order  to  make  it  effectual  and  operative  according  to 
their  intention.  This  agreement  would  be  that  Peter  should  have 
the  use  and  occupation  of  the  land,  together  with  that  of  the  other 
property  delivered  to  him,  for  which  he  was  to  make  the  improve- 
ments upon  the  land  for  the  father. 

This  view  of  the  case  shows  that  Peter  could  at  no  time  have 
sustained  an  injury,  even  if  the  father  had  removed  him  from  the 
land,  for  the  profits  and  advantages  received  by  him,  appear  at  all 
times  to  have  been  in  advance  of  his  making  the  improvements, 
and  that  he  must  have  been  completely  compensated,  and  greatly 
in  arrear  with  his  father  at  the  time  of  his  death,  if  a  strict  account 
had  been  taken.  It  also  steers  clear  of  all  collision  with  the  re- 
quisitions of  the  Statute  against  Frauds  and  Perjuries. 

I  also  take  the  rule  of  the  decision  to  be,  that  wherever  the  party 
claiming  to  have  the  land  under  a  parol  contract,  made  after  he 
came  into  possession  of  it,  appears  to  have  made  improvements,  and 
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to  have  been  fully  compensated  for  them,  that  a  specific  execution 
of  the  contract  will  not  be  decreed.  Nay,  more,  I  believe  that 
whenever  adequate  redress  can  be  made  by  compensation  in  money, 
a  conveyance  of  the  land  will  riot  be  decreed.  For  it  is  only  in 
those  cases  where  the  possession  has  been  taken,  and  given  under  a 
contract  for  the  purchase,  and  where  the  injury  done  to  the  party 
complaining  has  been  produced  by  the  fraudulent  conduct  of  the 
other  party,  and  is  at  the  same  time  of  such  extent  as  to  admit  of 
no  redress,  commensurate  with  the  injury,  short  of  a  specific  exe- 
cution of  the  contract,  that  a  conveyance  of  the  land  ought  to  be 
decreed ;  or  if  in  this  state,  where  for  want  of  a  Court  of  Chancery, 
no  conveyance  can  be  decreed,  that  the  title  to  it  ought  to  be  con- 
sidered as  having  passed  under  ^he  parol  contract,  in  the  same 
manner  as  if  a  deed  of  conveyance  had  been  made.  If  this  be  not 
the  principle  upon  which  courts  and  juries  ought  to  proceed,  it  is 
plain  that  the  Statute  against  Frauds  and  Perjuries  will  be  violated 
without  any  necessity  for  it. 

A  number  of  cases  have  been  cited  by  the  counsel  for  the  plain- 
tiffs, and  among  the  number  the  case  of  Syler  v.  Eckert,  1  Binn. 
378,  which  is  the  only  one  of  them  all  that  bears  resemblance  to 
the  presertt.  The  report  of  this  case  does  not  give  the  evidence, 
nor  yet  the  particular  circumstances  of  which  evidence  was  given 
on  the  trial.  There  is  some  reason  to  believe,  however,  that  it  was 
very  different  from  the  one  now  under  consideration  in  several 
particulars,  of  so  much  importance  as  to  make  it  a  very  different 
case.  Some  of  the  counsel  concerned  in  that  cause  were  of  the 
counsel  in  the  present,  and  have  told  us  without  contradiction  that 
the  land  in  dispute  in  Syler  and  Eckart,  lay  upon  the  spurs  of  a 
mountain,  arid  was  altogether  unimproved  when  the  sons  took  pos- 
session of  it,  and  of  little  value  compared  with  the  value  of  its 
improved  state.  From  the  opinion  of  the  court,  delivered  by  the 
then  chief  justice,  it  is  also  to  be  inferred,  that  the  parol  agreement 
of  the  father  was  clearly  proved,  and  that  the  sons,  in  consequence 
of  it,  took  possession  of  the  land,  and  made  the  improvements. 
The  improvements,  it  may  well  be  imagined,  were  almost  the  only 
thing  which  rendered  it  worth  having.  We  know  that  lands  of 
this  description  are  often  improved,  and  made  valuable  by  a  course 
of  labor  and  industry  that  but  few  would  be  willing  to  bestow, 
even  if  the  lands  were  offered  to  them  as  a  gift.  Indeed,  it  not 
easy  for  those  who  have  never  taken  such  lands  upon  such  terms, 
to  form  an  adequate  idea  of  the  cost.  Connected  with  such  circum- 
stances I  am  inclined  to  think  that  the  decision  in  Syler  and 
Eckart  may  have  been  right.  But  how  different  is  the  case  before 
us  ?  The  land,  at  the  time  Peter  took  possession  of  it,  was  well 
improved  in  every  respect,  except  as  to  the  dwelling-house,  which 
was  considered  probably  of  a  character  not  equal  to  the  quality  of 
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the  land,  which  was  of  the  very  best,  and  so  productive  as  to  be 
worth  a  rent  of  four  or  five  hundred  dollars  a  year.  And  again, 
there  is  no  evidence  in  this  case  to  show  that  Peter  took  possession 
of  the  land  in  consequence  of  a  gift  or  sale  of  any  kind  from  the 
father. 

The  evidence  here  seemed  to  be  of  such  dubious  character,  even 
in  the  minds  of  the  counsel  for  the  plaintiffs,  that  they  have  at  one 
time  contended  that  it  proved  a  gift,  at  another  a  sale ;  and  in  the 
last  resort,  that  it  clearly  established  either  the  one  or  the  other, 
without  undertaking  to  decide  which  of  them.  Surely  it  would  be 
most  perilous  to  suffer  such  testimony  to  deprive  men  of  their  jeal 
estates.  It  would  be  to  sanction,  and  permit  that  species  of  fraud 
to  prevail,  which  the  legislature  by  the  statute  intended  to  guard 
against. 

If,  from  the  evidence,  a  sale  could  be  fairly  inferred,  it  would  be 
that  it  was  made  after  Peter  had  gone  into  possession  of  the  land, 
and  made  the  improvements,  and  presents  the  case  of  a  parol  sale 
of  land,  without  anything  done  under  it,  which  is  admitted  to  be 
within  the  statute.  Besides,  there  is  not  a  tittle  of  evidence  that 
Peter  ever  said  a  word  to  any  person  about  his  having  purchased 
the  land  of  his  father,  or  in  any  way  acknowledged  his  liability  to 
pay  his  father  or  his  estate  anything  for  the  land,  nor  yet  of  the 
father's  ever  having  spoken  of  it  to  Peter,  or  in  his  hearing.  Now, 
without  some  evidence  of  Peter's  having  admitted  his  liability  to 
pay,  no  action  would  nor  could  be  maintained  against  his  personal 
representatives  or  estate  to  recover  the  money,  and,  therefore,  I 
doubt  whether  his  heirs  would  be  entitled  to  recover  the  land,  even 
had  the  father  of  Peter  made  a  declaration  in  writing  under  his 
hand,  that  he  had  sold  the  land  to  Peter  for  twenty-five  hundred 
pounds,  to  be  paid  by  him,  but  certainly  not  without  first  tendering 
th'e  purchase-money  before  commencing  the  suit;  for,  otherwise, 
they  would  get  the  land  for  nothing,  against  the  express  terms  of 
the  agreement:  Lawrenson  v.  Butler,  1  Scho.  &  Lef.  13. 

As  to  the  allegation,  among  other  reasons  for  a  new  trial,  that 
the  charge  of  the  court  to  the  jury  upon  the  testimony,  and  the  facts 
in  the  cause  was  in  a  way  to  take  the  decision  of  the  facts  from  the 
jury,  which  is  the  only  remaining  one  to  be  noticed,  it  appears  to 
me  that  this  reason  is  not  supported  in  point  of  fact.  For,  in  the 
very  brief  notes  which  we  have,  and  which  can  be  considered  little 
more  than  the  skeleton  of  the  charge,  it  does  appear  that  the 
judge  submitted  to  the  determination  of  the  jury  the  fact  of  there 
having  been  a  gift  or  a  sale  of  the  land  in  dispute,  by  the  father  to 
the  son,  upon  one  or  other  of  which  grounds  the  plaintiffs  rested 
their  claim  to  the  land.  It  is  true  that  the  judge  told  the  jury  that 
if  there  were  any  evidence  of  such  gift  or  sale,  he  could  not  see  it ; 
but  he  likewise  told  them,  that  if  they  could  see  such  evidence,  that 
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they  should,  as  I  understand  it,  find  according  to  it.  His  words 
are  these,  "If  the  old  man  gave  it  for  nothing,  or  if  he  agreed  to 
sell  and  convey,  and  Peter  has  paid,  if  it  ever  was  intended  or 
understood,  that  the  old  man  was  to  give  a  deed,  it  is  one  thing,  and 
the  cases  read  apply.  I  can  find  no  evidence  of  such  agreement,  if 
you  can  you  will  do  so;"  which  was  leaving  it  to  the  jury  to  dis- 
cover and  say  what  the  evidence  was,  and  to  find  the  facts  accord- 
ingly, and  then  to  apply  the  cases,  that  is  the  law  as  read  by  the 
counsel  for  the  plaintiffs.  This  cannot  be  considered  as  either  with- 
drawing the  facts  from  the  jury,  nor  yet  controlling  them  in  the 
finding  of  the  facts.  The  judgment  must  be  affirmed. 

Ross,  J.,  dissented.  Judgment  affirmed. 

Referred  to,  3  W.  255  ;  7  H.  467,  468 :  7  C.  474. 
Followed,  10  II.  237  ;  7  Wr.  173. 

ECKERT  v.  MACE  AND  OTHERS. 

ROGERS,  J. — Where,  as  here,  there  is  no  pretence  of  misdirection  in  point 
of  law,  and  the  judge  who  tried  the  cause  is  satisfied  with  the  verdict  in  point 
of  fact,  nothing  but  an  extraordinary  case  can  excuse  the  granting  of  a  new 
trial ;  no  such  case  is  presented  here.  On  the  contrary,  the  jury  could  not 
well  have  found  any  other  verdict  on  the  evidence,  than  that  which  we  are 
asked  to  set  aside.  In  no  case  can  a  parol  conveyance  of  land  be  taken  out  of 
the  Statute  of  Frauds,  but  by  a  particular  equity  arising  from,  the  payment 
of  purchase-money,  or  what  is  much  the  same,  expenditure  in  improvements, 
made  with  the  money  of  the  donee,  of  which  it  would  be  a  fraud  in  the  donor 
to  deprive  him  ;  and  such  an  equity  cannot  be  pretended  by  a  volunteer.  A 
parol  gift  to  a  son,  which  has  induced  no  such  expenditure,  is  as  much  within 
the  statute  as  if  it  were  to  a  stranger.  The  evidence  here  scarcely  gave  color 
to  the  contract  of  sale  which  it  was  attempted  to  establish,  or  even  to  the  ex- 
istence of  a  gift.  It  consisted,  in  a  great  measure,  of  loose  expressions  in  the 
course  of  accidental  conversations,  in  which  the  father  spoke  of  his  son  as  the 
owner  of  the  farm,  and  of  his  having  put  it  to  him  at  a  particular  valuation. 
This  is  explained  by  the  testimony  of  John  Zuch,  who  proved,  that  the  father 
said  he  had  made  a  will  in  the  lifetime  of  the  son,  in  which  he  had  put  the 
land  to  him  at  twenty-five  hundred  pounds.  It  is  evident,  therefore,  that  he 
had  estimated  the  value  merely  with  a  view  to  a  division  of  his  estate.  When 
his  son  offered  him  three  hundred  dollars,  and  evidently  with  a  view  to  en- 
tangle him  in  a  contract,  he  refused  it,  saying  that  he  owed  him  nothing. 
One  witness,  indeed,  spoke  of  an  admission  that  the  money  was  to  be  paid  at 
the  father's  death ;  but  even  this  is  inconsistent  with  the  notion  of  a  present 
purchase,  as  the  postponement  of  payment  could  be  referred  to  no  other 
motive  than  to  leave  the  whole  subject  to  the  father's  control  during  his  life ; 
but  it  would  be  attended  with  extreme  danger  to  deprive  a  man  of  his  estate 
on  evidence  of  loose  and  unguarded  expressions  at  a  time  when  the  speaker 
was  under  no  apprehension  that  his  words  would  ever  be  brought  up  to  affect 
his  title,  and  when  he  was  not  apprized  of  its  being  necessary  to  explain  his 
whole  meaning  with  clearness  and  precision.  No  witness  speaks  of  his 
having  admitted  the  existence  of  an  engagement  or  obligation  to  vest  the  title 
in  his  son,  either  in  his  own  lifetime  or  at  his  death,  without  which  the  de- 
fendants can  pretend  no  color  of  right,  and  if  this  were  otherwise,  what  is 
the  supposed  consideration  of  the  contract?  It  is  shown  that  the  son  paid 
rather  more  than  four  hundred  dollars  in  taxes,  and  in  the  erection  of  build- 
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ings.  By  whom  the  residue  of  the  expenses  was  defrayed  is  not  shown  ;  but 
it  cannot  be  doubted  that  all  that  was  paid  by  the  son  came  out  of  the  profits 
of  the  farm  (a  valuable  one),  which  it  seems  he  had  enjoyed  for  several  years  •, 
for  it  is  not  pretended  that  he  had  any  estate  which  he  did  not  originally  de- 
rive from  his  father.  There  was,  therefore,  neither  sale,  consideration,  gift 
nor  expenditure. 

Every  one  knows  how  common  it  is  for  parents  to  put  in  execution,  during 
life,  those  testamentary  arrangements  which  they  meditate,  to  have  consum- 
mated at  their  death ;  but  still  as  testamentary  arrangements  they  are  con- 
sequently subject  to  revocation.  The  wisdom  of  their  plan  of  distribution  is 
thus  submitted  to  experiment,  while  the  parent  is  enabled  to  do  something 
beneficial  by  anticipation,  without  endangering  his  bounty  by  the  unthrift- 
iness  of  his  child.  But  no  prudent  man  dare  intrust  the  possession  of  an 
estate  to  his  child,  if  loose  and  unguarded  expressions  which  are  very  com- 
monly, though  inaccurately  used  in  reference  to  property  thus  enjoyed,  were 
sufficient  to  deprive  him  of  the  title.  Parents  well  know  the  value  of  sub- 
jection, and  the  danger  which  there  is  in  making  children  independent,  so  that 
when  a  written  conveyance  has  not  accompanied  the  transfer  of  possession, 
it  may  safely  be  affirmed  in  ninety-nine  cases  in  a  hundred,  that  the  parent 
meant  to  keep  the  staff  in  his  own  hands ;  and  in  such  a  case,  what  right 
has  a  jury  to  deprive  him  of  it  ?  Where  a  son  having  come  of  age,  continues 
to  reside  with  his  father,  or  on  his  land,  he  takes  his  chance  of  obtaining 
compensation  for  his  services,  in  his  father's  bounty  ;  and  if  he  be  disap- 
pointed in  his  reliance  upon  that,  he  has  no  right  to  complain.  Every  man 
is  the  best  judge  of  what  is  a  just  distribution  of  his  estate  according  to  his 
circumstances;  and  jurors  who  compel  him  to  give  his  property  differently, 
violate  one  of  the  most  valuable  privileges  of  a  free  man,  the  right  to  dispose 
of  property  by  will.  There  may  be  such  a  thing  as  a  sale  to  a  child  by  parol, 
or  u  gift  rendered  valid  by  improvement*!,  but  such  a  case  requires  much 
stronger  and  clearer  evidence  than  would  be  necessary  to  establish  a  similar 
transaction  between  strangers,  which  can  be  referred  to  nothing  else  than  a 
contract,  it  ought  to  be  proved  fully,  satisfactorily,  and  almost  beyond  the 
possibility  of  mistake. 

TOD,  J.,  dissented.  Judgment  affirmed. 

Referred  to,  5  C.  469  ;  11  Wr.  92 ;  7  Smith  459. 
Followed,  3  W.  255  ;  2  C.  372,  374. 


Commissioners  of  York  County  against  Jacobs. 

IN  ERROR. 

Where  a  defendant  indicted  for  a  misdemeanor,  is  acquitted  by  the  petit 
jury,  and  the  jury  does  not  determine  whether  the  county,  the  prosecutor  or 
the  defendant  shall  pay  the  costs  of  prosecution,  as  they  are  required  to  do 
by  the  Act  of  the  8th  of  December  J804,  the  costs  are  not  to  be  paid  by  the 
county. 

ERROR  to  the  court  of  Common  Pleas  of  York  county,  where  it 
was  a  case  stated  in  the  nature  of  a  special  verdict,  in  which  Jacob 
Jacobs,  the  defendant,  was  plaintiff,  and  the  plaintiffs  in  error, 
defendants.  The  facts  agreed  on  were  that  one  George  Bitner,  at 
January  sessions  1832,  was  indicted  in  the  Court  of  Quarter 
Sessions  of  York  county,  for  selling  unwholesome  provisions,  and 
acquitted  by  the  petit  jury,  who  did  not  determine  whether  the 
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county,  the  prosecutor,  or  defendant  should  pay  the  costs  of  prose- 
cution, their  verdict  being  silent  on  that  subject.  The  plaintiff 
was  entitled  to  costs  in  the  case,  and  the  question  submitted  was, 
whether  the  county  was  liable  to  pay  the  costs  of  prosecution.  The 
Court  of  Common  Pleas  gave  judgment  for  the  plaintiff,  to  which 
the  defendants  brought  this  writ  of  error. 

R.  J.  Fisher,  for  the  plaintiffs  in  error,  referred  to  the  Act  of 
1791,  3  Sm.  Laws  44,  281 ;  4  Id.  205 ;  2  Strange  1105 ;  3  Burr. 
1287;  Agnew  v.  The  Commissioners,  12  S.  &  R.  94;  Irwin  v. 
The  Commissioners,  1  Id.  505 ;  The  Commonwealth  v.  The  Com- 
missioners of  Philadelphia,  4  Id.  541. 

Evans,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  rule  of  the  common  law  which  exacted  the 
costs  of  prosecution  from  a  prisoner  though  acquitted,  was  felt  to 
be  a  grievance  and  thought  worthy  of  redress.  Accordingly  the 
thirteenth  section  of  the  Act  of  the  23d  of  September  1791,  pro- 
vided that  "where  any  person  shall  be  brought  before  a  court,  jus- 
tice of  the  peace,  or  other  magistrate  of  any  city  or  county  in  this 
Commonwealth,  having  jurisdiction  in  the  case,  on  the  charge  of 
being  a  runaway  servant  or  slave,  or  of  having  committed  a  crime, 
and  such  charge,  on  examination,  shall  appear  unfounded,  no  costs 
shall  be  paid  by  such  innocent  person,  but  the  same  shall  be  charge- 
able to,  and  paid  out  of  the  county  stock  by  such  city  or  county." 
This  section  has  no  connexion  with  the  point  before  us;  and  it  is 
barely  proper  to  remark,  that  it  seems  to  have  been  the  foundation 
of  a  practice  to  charge  the  county  on  the  termination  of  a  prosecu- 
tion by  nolle  prosequi,  which  in  turn,  was  probably  the  cause  of  the 
restriction  since  put  on  the  power  of  the  attorney-general.  But  it 
was  further  enacted  by  the  eleventh  section  of  the  same  act,  "  that 
the  costs  accruing  on  all  bills  returned  ignoramus  by  the  grand  jury 
of  the  city  or  any  county  in  this  Commonwealth,  shall  be  paid  out 
of  the  county  stock,  by  the  city  or  county  in  which  the  prosecution 
commenced,  and  not  by  the  party  charged  before  such  grand  jury 
with  any  felony,  breach  of  the  peace,  or  other  indictable  offence." 
And  on  the  20th  of  March  1797,  it  was  still  further  enacted 
"  that  all  costs  accruing  on  all  bills  of  indictment  found  by  the 
grand  jury  of  the  city,  or  any  county  in  this  Commonwealth, 
charging  a  party  with  any  felony,  breach  of  the  peace,  or  other 
indictable  offence,  shall,  if  such  party  be  acquitted  by  the  petit 
jury  on  the  traverse  of  the  same,  be  paid  out  of  the  county  stock 
by  the  city  or  county  in  which  the  prosecution  commenced."  By 
these  three  provisions  the  common-law  principle  was  nearly  if  not 
entirely  changed;  and  the  question  is,  whetner,  as  regards  mis- 
demeanors, the  last  two  have  not,  in  turn,  been  entirely  superseded 
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bv  the  Act  of  the  8th  of  December  1804.  The  opinion  of  the 
court  below,  seems  to  have  been  founded  on  an  expression  of  the 
chief  justice,  in  The  Commonwealth  v.  The  Commissioners  of 
Philadelphia  county,  by  which  it  is  said  the  main  object  of  this  last 
act,  was  to  exempt  the  county  where  the  grand  or  petit  jury  should 
order  the  defendant  or  the  prosecutor  to  pay  costs ;  and  hence  it 
was  thought  to  be  intimated,  that  the  preceding  provisions  were 
intended  to  be  abolished  only  in  the  cases  specified,  all  others  remain- 
ing to  be  determined  by  the  rule  to  which  they  were  before  subject. 
The  opinion  of  the  chief  justice,  however,  is  to  be  understood  as 
being  expressed  in  reference  to  the  particular  case  before  the  court, 
and  without  a  view  to  its  bearing  on  a  case  like  the  present.  As 
the  Act  of  1804,  provided  a  remedy  not  only  inconsistent  with  the 
preceding  ones,  but  when  adequately  administered,  fully  commen- 
surate to  the  original  mischief,  it  has  consequently  left  nothing  for 
the  preceding  remedies  to  operate  upon ;  and  this  would  seem  to 
be  pro  tanto  a  virtual  repeal  of  them.  The  natural  presumption 
being  that  the  courts  and  juries  would  do  their  duty,  the  legislature 
had  no  reason  to  think  the  obvious  and  effectual  provisions  of  the 
new  remedy,  would  be  overlooked,  or  fail  to  be  applied,  without 
which  a  case  like  the  present  could  not  have  happened,  and  there- 
fore, an  intent  to  reserve  the  old  remedies  for  cases  not  otherwise 
provided  for,  is  not  to  be  presumed  inasmuch  as  the  existence  of  any 
such,  could  not  have  been  anticipated.  In  the  preamble  which  is 
sometimes  a  key  to  the  intent,  the  mischief  to  be  remedied,  is  far 
from  being  supposed  to  exist,  but  in  specific  cases.  "  Experience 
has  proved,"  say  the  legislature,  "that  the  laws  obliging  the  respect- 
ive counties  to  pay  the  costs  of  prosecution  in  ALL  criminal  cases 
where  the  accused  is  ACQUITTED,  have  a  tendency  to  promote  liti- 
gation," &c.  What  is  thought  to  be  the  natural  and  appropriate 
remedy  ?  In  all  cases  of  acquittal  by  the  petit  jury,  it  was  enacted, 
"  on  indictments  for  the  offences  aforesaid  (misdemeanors),  the 
jury  trying  the  same.  SHALL  determine  by  their  verdict,  whether 
the  county,  or  the  prosecutor,  or  the  defendant  shall  pay  the  costs 
of  prosecution."  The  mischief  then  was  in  the  generality  of  the 
principle  of  liability,  and  the  remedy  provided  for  it  was  not  in 
declaring  specific  exceptions,  but  in  an  entire  change  of  it  by  charg- 
ing the  county  only  where  special  circumstances  should,  in  the 
opinion  of  the  jury,  render  such  a  charge  just  and  necessary. 
Without  then  determining  from  whom  these  costs  are  demandable, 
or  whether  they  are  demandable  at  all,  it  is  sufficient  for  the  pres- 
ent to  say  they  are  not  to  be  paid  by  the  county. 

Judgment  of  the  court  below  reversed,  and  judgment  here 
for  the  defendant. 

Referred  to,  6  H.  496  ;  2  Gr.  70. 
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Duncan  against  Reiff. 


IN    ERROR. 


Whatever  may  have  been  the  effect  of  a  judicial  sale  on  other  interests, 
both  the  policy  and  the  practice  of  the  legislature  have  been,  to  hold  the  lien 
of  a  mortgage  to  the  state  undischarged  by  anything  but  actual  payment 
into  the  treasury ;  and  such  mortgage  is  not  divested  by  a  judicial  sale  on 
any  other  lien  on  the  land  mortgaged,  nor  is  it  to  be  paid  out  of  the  purchase 
money  raised  by  such  sale. 

ERROR  to  the  District  Court  of  York  county. 

This  was  a  case  stated  in  nature  of  a  special  verdict,  by  which 
the  only  question  presented  was  whether  a  judicial  sale  of  land, 
mortgaged  to  the  Commonwealth,  for  the  purchase-money,  made 
upon  another  lien,  divested  the  mortgage,  and  entitled  it  to  be  paid 
out  of  the  proceeds  of  such  sale. 

Evans,  for  the  plaintiff  in  error. 
Lewis,  contra. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  practice  of  the  state  has  ever  been  to  retain 
an  indissoluble  lien  on  the  land  itself,  without  regard  to  the  manner 
in  which  the  debt  to  be  secured  was  created.  This  was  distinctly 
manifested  in  the  Loan-office  Act,  passed  the  twenty-sixth  of  Feb- 
ruary seventeen  hundred  and  eighty-three,  on  the  special  provi- 
sions of  which  was  decided,  Febeger's  Lessee  v.  Craighead,  2  Yeates 
42,  whose  principles  were  lately  scanned  with  care  in  the  case  of 
The  Corporation  for  the  Relief  of  Presbyterian  Clergymen  v. 
Wallace,  in  which  the  decision  went  no  further,  however,  than  to 
determine  the  effect  of  a  judicial  sale  on  the  lien  of  a  mortgage 
whose  properties  were  not  regulated  by  statute.  Neither  the  Acts 
of  the  fourth  of  April  eighteen  hundred  and  five,  and  the  twenty- 
first  of  February,  eighteen  hundred  and  ten,  in  accordance  with 
which  the  mortgage  before  us  was  given,  nor  that  of  the  first  of 
March  eighteen  hundred  and  eleven,  to  encourage  the  patenting 
lands,  north  and  west  of  the  Allegheny  river  and  Conewango  creek, 
expressly  or  by  necessary  implication  define  the  qualities  of  a 
mortgage  for  purchase-money,  further  than  the  intent  of  the  legis- 
lature imthat  respect,  may  be  supposed  to  have  been  guided  by 
the  policy  uniformly  evinced  in  similar  cases,  of  which,  however, 
the  legislation  that  grew  out  of  the  dispute  between  this  state  and 
Connecticut,  affords  a  happy  illustration.  In  the  compromising 
act,  passed  the  fourth  of  April  seventeen  hundred  and  ninety-nine, 
patents  were  ordered  to  be  issued  to  Connecticut  settlers,  on  secu- 
rity being  given  by  mortgage  for  the  purchase-money,  but  without 
expressly  defining  the  force  and  durability  of  its  lien.  But  the 
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precise  intent  of  the  legislature  on  this  subject,  was  explained  by  a 
suppletory  Act,  passed  the  fourth  of  April,  eighteen  hundred  and 
five,  in  which  the  patents  were  directed  to  be  issed  to  Connecticut 
settlers,  who  might  "desire  such  lands  to  remain  as  a  security  for 
the  payment  of  the  purchase-money"  without  being  willing  to  incur 
the  expense  of  a  mortgage,  the  surveyor-general  certifying  on  the 
back  of  the  patents,  the  amount  and  the  period  when  payable; 
"which  sums"  it  was  enacted,  "shall  remain  a  lien  on  the  land  in 
the  nature  of  a  mortgage,  UNTIL  THE  MONEY  SHALL  HAVE  BEEN 
PAID."  Here  then  is  a  legislative  exposition  of  the  nature  of  a 
mortgage  to  the  state.  In  fact  the  state  has  seldom  accepted  of 
any  other  security  than  the  land  itself.  In  a  very  few  instances 
both  bonds  and  mortgages  have  been  required ;  as  by  the  Act  of  the 
sixteenth  of  September,  seventeen  hundred  and  eighty-five,  for  the 
price  of  lands  purchased  before  the  tenth  of  December,  seventeen 
hundred  and  seventy-five,  and  also  by  the  Act  of  the  thirtieth  of 
March,  eighteen  hundred  and  twenty-two,  which  directed  sale  to  be 
made  of  the  lands  ceded  by  Dickenson  College.  In  the  case  of  the 
lands  of  John  Nicholson,  sold  on  the  lien  of  the  Commonwealth,  for 
defaults  by  him  in  the  office  of  controller-general,  the  sale  was  on 
terms  which  required  the  purchaser  to  give  bond  without  a  mort- 
gage; but  the  land  was  expressly  charged  with  its  price  in  the 
hands  of  the  purchaser,  and  this  affords  another  proof  of  the  un- 
interrupted course  of  the  policy  of  which  I  have  spoken.  In  the 
case  of  the  estates  forfeited  and  directed  to  be  sold  by  the  Act  of 
Attainder,  passed  the  sixth  of  March,  seventeen  hundred  and 
seventy-eight,  and  of  the  depreciation  lands  sold  at  the  Philadel- 
phia coffee-house,  under  the  Act  of  the  twelfth  of  March,  seventeen 
hundred  and  eighty-three,  for  the  redemption  of  the  certificates 
issued  to  the  officers  and  soldiers  of  the  Pennsylvania  line,  the 
title  was  withheld  till  the  purchase-money  was  paid.  All  these 
examples  show  that  although  there  have  been  a  few  instances  of 
superadded  personal  liability,  the  state  has  always  looked  to  the 
land  as  debtor.  Nor  has  it  ever  confided  the  receipt  or  custody 
of  its  moneys  to  any  but  its  particular  officers  or  agents.  Here, 
if  the  lien  were  divested,  the  public  interest  would  be  put  to 
the  hazard  of  the  sheriff's  insolvency,  which  sometimes  occasions 
loss  even  to  individuals  notwithstanding  extreme  diligence  by  the 
losers.  The  Commonwealth  necessarily  performs  its  operations  by 
the  instrumentality  of  agents,  and  consequently  with  less  vigilance 
than  is  infused  by  self-interest  into  the  operation  of  an  individual ; 
and  it  is  for  that  reason  instead  of  any  approximation  of  its  attri- 
butes and  prerogatives  to  those  of  royalty,  that  the  maxim  of  nullum 
tempus  is  held  applicable  to  it:  so  that  the  same  consideration 
would  seem  to  entitle  it  to  a  more  indulgent  construction  in  other 
matters,  than  could  be  claimed  by  an  individual.  Whatever,  there- 
3  P.  &  W.— 24 
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fore,  may  have  been  the  effect  of  a  judicial  sale  on  other  interests, 
both  the  policy  and  the  practice  of  the  legislature  have  been  to 
hold  the  lien  of  a  mortgage  to  the  state,  undischarged  by  anything 
but  actual  payment  into  the  treasury  ;  consequently,  the  mortgage 
to  the  governor,  mentioned  in  the  case  stated,  is  not  to  be  paid  out 
of  the  proceeds  of  the  sale. 

Judgment  affirmed. 


Spangler  against  Hummer 


IN  ERROR. 


Where  upon  the  facts  as  given  in  evidence,  the  plaintiffs  might  recover, 
it  is  error  in  the  court  to  charge  the  jury,  "  if  the  law  is  as  laid  down  by  the 
court,  the  plaintiff  has  failed  in  making  out  his  case,  and  is  not  entitled  to 
recover." 

ERROR  to  the  District  Court  of  York  county. 

It  was  an  action  of  replevin  by  Rudolph  Spangler,  against  John 
Hummer,  brought  to  recover  grain,  which  the  plaintiff  claimed  as 
the  tenant  of  one  Herbach,  and  which  the  defendant  had  taken 
from  the  ground  where  it  had  been  raised  by  the  plaintiff.' 

It  was  proved  that  the  grain  in  dispute  was  grown  on  one  hun- 
dred and  thirty  acres  of  land,  of  which,  in  eighteen  hundred  and 
sixteen,  John  Ziegler,  died  seised.  On  the'  first  of  January,  eighteen 
hundred  and  sixteen,  an  order  issued  to  Ziegler's  administrators,  to 
sell  this  land:  it  was  sold  to  John  Hummer;  one-third  of  the 
purchase-money  to  remain  a  lien  upon  the  land,  the  interest  to  be 
paid  to  the  widow,  who  was  afterwards  the  wife  of  Peter  Deerdorf. 
Hummer  sold  to  Hoffman,  under  whom  Herbach  came  into  posses- 
sion about  the  year  eighteen  hundred  and  twenty-two. 

Peter  Deerdorf  and  wife  brought  an  action  of  debt,  in  the  District 
Court,  on  the  lien,  for  the  interest  due  the  widow  of  Ziegler  against 
John  Hummer,  with  notice  to  Jacob  Herbach,  terre-tenant,  and 
obtained  judgment  thereon.  On  this  judgment  the  land  was  sold, 
on  the  twelfth  of  May,  eighteen  hundred  and  twenty-eight,  to  Peter 
Deerdorf,  subject  to  the  widow's  dower.  On  the  sixth  of  January, 
eighteen  hundred  and  twenty-nine,  Peter  Deerdorf  articled  to 
convey  to  John  Hummer,  and  on  the  twenty-fourth  of  May,  eigh- 
teen hundred  and  thirty,  did  convey  the  land  to  him. 

The  plaintiff  Spangler,  .proved,  that  Jacob  Herbach  remained  in 
possession  of  this  land.  That  during  the  summer  and  fall  of  eigh- 
teen hundred  and  twenty-nine,  John  Hummer  was  frequently  at 
Jacob  Herbach's  house,  eat  and  spent  evenings  there ;  that  Her- 
bach, being  destitute  of  horses,  &c.,  in  the  fall  of  eighteen  hundred 
and  twenty-nine,  prevailed  on  Spangler,  the  plaintiff,  to  put  out 
and  seed  one  of  the  fields  in  wheat  and  rye.  Spangler  was  to  haul 
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out  the  manure,  find  the  seed,  put  out  the  grain  and  crop  it,  tor 
which  he  was  to  have  one-half  the  crop.  The  plaintiff  complied 
with  this  agreement  and  put  out  the  crop.  Spangler  and  Hum- 
mer both  lived  in  the  neighborhood,  and  were  acquainted.  The 
field  put  out  joined  the  public  road.  While  Spangler  was  putting 
out  the  crop,  with  his  own  horses,  Hummer  rode  by.  One  of  the 
witnesses  stated  that  Hummer  had  an  opportunity  of  knowing 
Spangler's  horses.  The  field  was  three  hundred  yards  from  Her- 
bach's  house.  The  plaintiff  Spangler  proved  by  Peter  Smyser 
that  Smyser  told  Hummer,  in  the  fall  -of  eighteen  hundred  and 
twenty-nine,  that  Spangler  was  hauling  manure,  and  seeding  one 
of  the  fields  of  Herbach.  Hummer  replied,  "it  was  better  to  have 
something  than  nothing."  The  plaintiff  proved  that,  in  eighteen 
hundred  and  twenty-nine,  Hummer  had  issued  a  venditioni  exponas 
on  a  judgment  which  he  had  against  one  Hoffman,  a  former  owner 
of  the  land,  and  had  the  same  land  struck  off  to  him  at  sheriff's 
sale ;  that  Herbach  had  filed  exceptions  to  the  sale,  and  that,  in  the 
fall  of  eighteen  hundred  and  twenty-nine,  it  was  agreed  between 
the  counsel  of  Hummer  and  Herbach,  in  Hummer's  presence,  that 
if  Herbach  would  withdraw  his  objections  to  the  sale,  he  should 
remain  in  possession  of  the  land  until  the  first  of  April  eighteen 
hundred  and  thirty.  He  did  withdraw  these  exceptions,  and  the 
deed  was  acknowledged. 

In  the  summer  of  eighteen  hundred  and  thirty,  Hummer  carried 
away  the  whole  crop  put  out  by  Spangler,  and  this  action  of  replevin 
was  brought  to  recover  one-half  of  the  crop. 

The  court  charged  the  jury :  "  The  plaintiff  has  put  his  claim  to 
the  grain  on  two  grounds.  He  contends,  first,  that  Spangler  had 
put  it  in  as  tenant  to  Herbach,  on  the  shares,  and  was  entitled  to 
enter,  cut  and  carry  away  his  share,  when  it  was  ripe.  On  this 
we  remark  that  Herbach  had  no  legal  right  to  lease  the  land  to 
Spangler,  nor  could  he,  as  landlord,  convey  any  right  to  Spangler, 
to  enter,  in  the  succeeding  summer,  and  take  away  the  produce, 
the  seed  of  which  he  sowed  in  the  fall  of  eighteen  hundred  and 
twenty-nine. 

"  2.  The  plaintiff  contends  that  Hummer  knew  of  an  agreement 
between  Herbach  and  Spangler,  that  the  latter  should  put  out  the 
crop  in  eighteen  hundred  and  twenty-nine,  and  have  half  the  pro- 
duce ;  that  Hummer  saw  Spangler  ploughing  the  land,  and  was 
told  by  Smyser  that  Spangler  was  hauling  manure  into  this  field, 
and  Hummer  replied,  '  it  was  better  to  have  something  than 
nothing ;'  and  there  being  no  evidence  that  Spangler  was  warned 
to  desist,  it  is  contrary  to  equity  that  Spangler  should  be  deprived 
of  his  grain. 

"  On  this  the  court  observe,  if  the  evidence  was  that  this  agree- 
ment was  known  to  Hummer,  and  he  assented  to  it,  or  in  any 


372  SUPREME  COURT  [Lancaster 

[Spangler  v.  Hummer.] 

respect  encouraged  Spangler  to  plough  and  sow  this  field,  Hummer 
would  be  bound  by  it,  and  would  be  entitled  to  no  more  of  the 
grain  than  the  landlord's  share,  and  Spangler  would  be  entitled  to 
recover  his  portion  according  to  the  agreement,  the  knowledge  of 
which  was  brought  home  to  Hummer.  But  is  there  any  evidence 
that  Hummer  knew  anything  of  such  agreement  ?  The  court  have 
seen  none.  There  is  evidence  of  the  conversations  with  Smyser, 
and  that  Hummer  several  times  rode  by  the  land  when  Spangler 
was  engaged  in  the  field,  and  that  Hummer  was  often  at  Herbach's 
house,  and  on  friendly  terms  with  him. 

"  If,  then,  the  law  is  as  laid  down  by  the  court,  the  plaintiff 
has  failed  in  making  out  his  case  and  is  not  entitled  to  recover." 

A  verdict  was  given  for  the  defendant,  and  error  was  assigned, 
in  the  court  charging  the  jury  that  the  plaintiff  had  failed  in  mak- 
ing out  his  case  and  was  not  entitled  to  recover,  and  that  it  was 
necessary  to  prove  the  knowledge  and  assent  of  Hummer  to  the 
agreement  with  Herbach. 

The  cause  was  argued  by 

G-ardner  and  Lewis,  for  the  plaintiff  in  error. 

Evans  and  Durkie,  contra. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  District  Court,  in  its  charge  to  the  jury  in 
this  case,  after  noticing  the  grounds  upon  which  the  plaintiff's 
counsel  had  contended  for  a  recovery,  and  recapitulating  some  parts 
of  the  testimony,  as  well  as  suggesting  the  want  of  it  to  sustain  the 
plaintiff's  claim,  concluded  by  telling  the  jury  that,  "if,  then,  the 
law  is  as  laid  down  by  the  court,  the  plaintiff  has  failed  in  making 
out  his  case  and  is  not  entitled  to  recover."  This  is  complained 
of  here  as  error,  and  it  does  appear  to  me,  too,  not  without  reason ; 
for  it  would  rather  seem  from  this  part  of  the  charge  that  if  any- 
thing was  submitted  by  the  court  to  the  jury,  to  be  decided  by 
them,  it  was  the  law,  which  the  court  itself  ought  to  have  decided ; 
and  that  the  facts  of  the  case,  which  it  was  the  peculiar  province 
of  the  jury  to  have  decided,  without  the  controlling  direction  of  the 
court,  were  withdrawn  from  them. 

It  was  the  duty  of  the  court  to  lay  down  the  law  to  the  jury ; 
and  although  the  court  said,  "  if  the  law  is  as  laid  down  by  the 
court,"  thus  seeming  to  imply  a  doubt  whether  it  was  so  or  not,  the 
jury  were  bound  to  receive  the  law  from  the  court,  and  to  consider 
it  as  correctly  laid  down,  and  we  must  presume  that  the  jury  did  so. 
This  form  of  submitting  the  law  to  the  jury,  where  the  court  had 
laid  it  down  correctly  in  their  charge,  would  not,  therefore,  I  ap- 
prehend, be  a  sufficient  ground  for  reversal.  But  here  the  court 
went  further  and  told  the  jury  that  "the  plaintiff  had  failed  in 
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making  out  his  case,  and  is  not  entitled  to  recover."  "Now  this," 
(as  was  said  by  this  court  in  Jones  v.  Wildes,  8  S.  &  R.  150),  "was 
a  positive  direction  to  find  in  a  particular  way  at  all  events,  and 
necessarily  left  nothing  to  the  jury,"  and,  therefore,  the  judgment 
of  the  court  below  was  reversed. 

If,  however,  as  was  said  in  the  case  of  Weilder  v.  The  Farmers' 
Bank  of  Lancaster,  11  S.  &  R.  141,  the  state  of  the  evidence  and 
the  facts  in  the  cause  had  been  such,  that  taking  all  to  be  true,  the 
plaintiff  would  not  have  been  entitled  in  law  to  recover,  the  judge 
of  the  district  court  might  have  said  as  he  did ;  because  then  the 
only  question  raised  would  have  been  one  of  law,  which  properly 
belonged  to  the  court  to  determine. 

But  it  appears  that,  among  other  things,  parol  evidence  was  given 
on  the  trial,  of  Herbach's  having  made  and  filed  objections  to  the 
sheriff's  sale,  under  which  the  defendant  claimed  the  land  upon 
which  the  grain  in  dispute  was  grown ;  that  Herbach  was  the  tenant 
in  possession  of  the  land  at  the  time,  and  that  under  him  Spangler, 
the  plaintiff,  had  sown  the  land  upon  the  shares,  and  was  to  have 
one-third  of  the  grain,  which  was  the  part  in  dispute ;  that  the  de- 
fendant was  told  that  the  plaintiff  was  seeding  the  land  at  the  time 
it  was  doing,  and  that  afterwards  the  defendant  agreed  with  Her- 
bach, that  if  he  would  withdraw  his  objections  to  the  sale,  that  he 
should  continue  in  the  possession  of  the  land  until  the  first  of  April 
following  the  sowing  of  the  grain,  and  that  Herbach  acceded  to 
this,  and  withdrew  his  objections,  upon  which  the  sale  was  con- 
firmed to  Hummer,  the  defendant ;  and  even  previous  to  all  this, 
some  evidence  was  given  of  Hummer's  having  been  originally  the 
owner  of  the  land,  that  he  sold  it  to  Hoffman,  and  that  Herbach 
came  into  the  possession  of  it  under  Hoffman,  and  thus  indirectly 
under  Hummer  himself.  This  evidence,  in  some  degree,  to  say  the 
least  of  it,  tended  to  prove  that  Herbach,  under  whom  the  plaintiff 
cropped  the  land,  and  by  his  agreement  was  to  have  the  grain  in 
dispute,  held  the  land  as  quasi  tenant  to  Hummer,  the  defendant, 
or  by  and  with  his  consent,  and  that  of  Herbach  was  to  have  the 
way-going  crop,  and  the  plaintiff,  of  course,  his  right,  as  a  cropper, 
and  it  ought,  therefore,  to  have  been  submitted  to  the  jury  for  their 
consideration,  whether  the  facts  seem  so  or  not. 

The  judgment  of  the  district  court  is  reversed,  and  a  venire  de 
novo  awarded. 
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Miller  against  Howry  and  another,  Administrators 

of  Howry. 

IN    ERROR. 

An  execution  issued  upon  an  absolute  judgment,  taken  to  indemnify  the 
plaintiff,  as  the  surety  of  the  defendant,  for  a  debt  which  is  not  paid  by  the 
surety,  at  the  time  execution  is  issued,  is  neither  erroneous,  nor  irregular ; 
nor  is  it  fraudulent  by  the  statute  of  the  13th  Elizabeth,  in  consequence  of 
having  so  issued  before  the  actual  payment  of  the  debt  for  which  it  was  given 
as  indemnity.  It  is  a  measure  to  secure  him  by  means  intended  to  produce 
payment  of  the  debt  out  of  the  effects  of  the  principal  by  whom  it  is  due. 

ERROR  to  the  District  Court  of  Lancaster  county. 

This  was  an  amicable  action  on  the  case,  in  which  Henry  Howry 
and  David  Book,  administrators  of  John  Howry,  deceased,  the  de- 
fendants in  error,  were  plaintiffs,  and  David  Miller,  the  plaintiff  in 
error,  was  defendant,  and  in  which  the  following  case,  stated  in 
nature  of  a  special  verdict,  was  agreed  by  the  parties : 

John  Howry,  the  intestate  of  the  plaintiffs,  Abraham  Doner, 
Samuel  Herr,  Abraham  Metzler,  Samuel  Howry  and  Peter  Espen- 
shade,  severally  obtained  judgments  in  the  Court  of  Common  Pleas 
of  Lancaster  county,  on  their  several  bonds,  dated  the  6th  day  of 
August  1825,  against  Daniel  Howry,  for  the  several  and  respective 
sums  of  money  stated  in  the  said  bonds,  which  judgments  were 
entered  up  in  the  said  court  on  the  said  6th  day  of  August  to  the 
Term  of  April  A.  D.  1825,  and  on  the  9th  day  of  August  1825, 
writs  of  fieri  facias  issued  upon  the  said  several  judgments  against 
the  said  Daniel  Howry,  for  the  debt,  interest  and  costs  of  the  said 
several  judgments  returnable  to  August  Term  1825,  which  were 
put  into  the  hands  of  the  sheriff,  and  levied  on  the  personal  pro- 
perty of  Daniel  Howry,  the  defendant,  on  the  same  day,  to  wit : 
the  9th  day  of  August  1825 ;  that  the  property  thus  levied  upon, 
was  sold  by  the  sheriff  on  the  14th  of  September  1825,  and  on  the 
20th  day  of  September  1825,  the  sheriff,  in  pursuance  of  rules 
taken  by  the  said  plaintiffs,  in  the  several  suits,  upon  him,  paid 
into  court  a  sum  of  money,  arising  from  the  sale  of  the  personal 
property  of  Daniel  Howry,  sufficient  to  pay  the  debts,  or  a  large 
portion  thereof  due  to  the  said  several  plaintiffs,  by  virtue  of  their 
several  judgments.  That  David  Miller,  the  defendant,  on  the  1st 
day  of  April  1825,  entered  up  a  judgment  against  Daniel  Howry, 
in  the  Common  Pleas  of  Lancaster  county,  to  January  Term  1825. 
on  a  bond  dated  the  30th  December  1824,  in  the  penalty  of  thirty- 
six  thousand  dollars,  conditioned  to  pay  on  the  first  of  April  1825, 
two  thousand  dollars,  and  so  on  annually,  the  sum  of  two  thous- 
and dollars  until  the  sum  of  eighteen  thousand  dollars  be  paid; 
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that  on  the  13th  day  of  August  1825,  &fi.fa.  issued  on  this  judg- 
ment, to  August  Term  1825,  which  was  put  into  the  sheriff's  hands 
on  the  same  day ;  to  which  fi.  fa.  the  sheriff  returned  levied  on 
real  estate,  inquisition  held  and  property  condemned,  and  also 
levied  on  personal  property  of  the  defendant,  subject  to  prior  levy. 
That  to  November  Term  1825,  a  writ  of  venditioni  exponas  issued, 
under  this  judgment,  to  which  the  sheriff  returned,  stayed  by 
motion  made  in  court,  and,  therefore,  unsold  for  want  of  buyers. 
An  alias  venditioni  then  issued  upon  the  said  judgment,  on  the 
29th  of  January  1830,  to  April  Term  1830,  which  was  returned, 
the  real  estate  of  the  defendant,  sold  at  and  for  the  sum  of  fifteen 
thousand  and  fifty-one  dollars  to  David  Miller,  who  retains  the 
same  money  by  virtue  of  his  judgment,  it  being  the  oldest  judg- 
ment entered  to  January  Term  1825,  for  the  real  debt  of  eighteen 
thousand  dollars,  with  interest  from  the  30th  of  December  1824, 
except  the  sum  of  one  hundred  and  thirty-one  dollars,  the  amount 
of  costs.  That  neither  David  Miller,  nor  any  person  for  him,  ever 
received  from  the  defendant,  or  any  other  person,  any  other  or 
further  sum  of  money  on  account  of  or  in  discharge  of  the  said 
judgment,  but  the  sum  of  fifteen  thousand  and  fifty-one  dollars 
obtained  so  as  aforesaid.  That  in  September  1822,  Daniel  Howry 
gave  his  four  several  bonds  to  George  Diffenbach,  each  for  the  sum 
of  one  thousand  and  eighty  dollars,  payable  on  the  first  of  April 

1824,  1825,  1826  and  1827  with  interest.     For  the  security  of  the 
payment  of  the  money,  due  by  these  bonds,  to  George  Diffenbach, 
John  Howry,  the  intestate  of  the  plaintiff,  entered  into  the  said 
bonds  and  became  bound  in  the  same  as  the  security  of  the  said 
Daniel   Howry.     That  on   the  23d  day  of  April  1825,   Daniel 
Howry  and  John  Howry,  the  surety  of  the  said  Daniel,  gave  their 
bond  to  Joseph  Potts,  for  the  penal  sum  of  one  thousand  dollars, 
conditioned  to  pay  to  the  said  Joseph  Potts,  the  sum  of  five  hun- 
dred dollars,  on  the  1st  day  of  April  1826,  with  interest ;  that  in 
March  1825,  John  Howry  loaned  to  Daniel  Howry  the  sum  of  two 
hundred  and  fifty-eight  dollars.     That  the  said  judgment  so  en- 
tered up  in  the  Court  of  Common  Pleas,  on  the  6th  day  of  August 

1825,  to  April  Term  1825,  by  the  said  John   Howry  against  the 
said  Daniel  Howry,  in  the  penal  sum  of  eight  thousand  dollars,  con- 
ditioned to  pay  four  thousand  dollars,  with  interest,  was  given  by 
the  said  Daniel,  to  the  said  John  Howry,  to  secure  the  payment  of 
the  said  sum  of  two  hundred  and  fifty-eight  dollars,  and  to  indem- 
nify the  said  John  Howry  against  the  payment  of  the  said  several 
sums  of  money,  with  interest  for  the  payment  of  which  he  was  so, 
as  aforesaid,  bound  to  the  said  George  Diffenbach,  and  the  said 
Joseph  Potts.     That  on  the  6th  August  1825,  when  the  said  bond 
and  judgment  were  given  by  the  said  Daniel  to  the  said  "John 
Howry,  the  said  several  sums  of  money,  nor  any  part  thereof,  had 
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not  been  paid  by  the  said  John  Howry,  to  the  said  George  Diffen- 
bach  and  the  said  Joseph  Potts  ;  but  since  the  said  judgment  of 
the  6th  of  August  1825,  was  given  by  the  said  Daniel  to  the  said 
John  Howry,  to  indemnify  the  said  John,  as  aforesaid,  he  the  said 
John  has  been  compelled  to  pay,  and  did  pay  to  the  said  Joseph 
Potts,  on  the  7th  day  of  April  1826,  the  sum  of  seven  hundred 
and  fifty-seven  dollars,  fourteen  cents,  the  amount  of  the  principal 
and  interest  due  on  said  bond  given  by  Daniel  and  John  Howry  to 
Joseph  Potts ;  and  the  said  John  Howry  has  also  been  compelled 
to  pay,  and  did  pay  to  the  said  George  Diffenbach,  on  the  8th  day 
of  April  1830,  the  amount  of  the  debt  due  by  the  said  bonds,  given 
as  aforesaid,  by  the  said  Daniel  and  the  said  John  Howry,  his  surety 
to  the  said  George  Diifenbach,  together  with  the  interest  and  the 
costs  of  suit  brought  by  the  said  George  Diffenbach  against  the  said 
John  Howry  as  the  surety  of  the  said  Daniel,  for  the  recovery  of 
the  money  due  to  George  Diffenbach,  in  and  by  the  said  bonds. 
That  no  part  of  the  said  moneys  so  due  to  the  said  Joseph  Potts 
and  George  Diffenbach  was  ever  paid  by  the  said  Daniel  Howry, 
that  the  said  Daniel  Howry,  on  the  13th  August  1825,  made  a 
general  assignment  of  all  his  estate  to  Robert  J.  Potts  and  Isaac 
Lawrence,  for  the  payment  of  his  debts,  and  soon  after  died,  utterly 
insolvent,  without  ever  refunding  to  John  Howry  any  part  of  the 
money  so  paid  by  the  said  John  Howry  for  the  use  of  the  said 
Daniel  to  Joseph  Potts  and  George  Diffenbach. 

On  the  judgment  of  Abraham  Doner  v.  D.  Howry,  of  April 
1825,  the  fi.fa.  issued  9th  August  1825. 

On  the  judgment  of  Samuel  Herr  v.  Same,  of  April  1825,  the 
fi-fa.  issued  9th  August  1825. 

On  the  judgment  of  John  Howry  v.  Same,  of  April  1825,  the 
fi.  fa.  issued  9th  August  1825. 

On  the  judgment  of  Samuel  Howry  v.  Same,  of  April  1825,  the 
fi.fa'.  issued  9th  August  1825. 

On  the  29th  of  August  1825,  on  motion  of  Mr.  Porter,  on  behalf 
of  David  Miller's  assignees,  and  affidavit  filed,  the  court  granted  a 
rule  to  show  cause  why  the  above  four  fi.  fas.  should  not  be  set 
aside,  and  also  why  the  judgment  should  not  be  set  aside  or  opened  ; 
and  David  Miller,  and  the  other  creditors  of  the  defendant  let  into 
a  defence. 

On  20th  March  1827,  the  rule  was  made  absolute,  the  judgments 
and  execution  to  remain  as  security  until  a  final  decision  of  the 
question. 

If  upon  the  above  statement  of  facts,  the  court  should  be  of 
opinion  that  the  plaintiffs,  Henry  Howry  and  David  Book,  the 
administrators  of  John  Howry,  deceased,  are  entitled  by  virtue  of  the 
fi.fa.  of  the  said  John  Howry,  to  August  Term  1825,  to  the  money 
now  in  court,  or  that  David  Miller,  the  defendant,  had  no  right  to 
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interfere  with,  or  impeach  the  validity  of  the  fi.  fa.,  then  in  either 
case,  judgment  to  be  entered  in  favor  of  the  plaintiff.  But  if  a 
contrary  opinion,  then  judgment  to  be  entered  in  favor  of  the 
defendant. 

The  court  gave  judgment  for  the  plaintiff,  which  the  defendant 
removed  by  writ  of  error  to  this  court,  where  he  filed  the  following 
error : 

The  District  Court  erred  in  entering  judgment  for  plaintiffs  below 
on  the  case  stated,  and  should  have  entered  the  same  for  the  defend- 
ants below,  John  Howry,  the  plaintiff's  intestate,  not  having  paid 
the  original  debts  on  the  9th  of  August  1825,  the  day  of  issuing 
the  execution,  and  not  till  a  long  time  afterwards,  viz. :  a  part  on 
the  7th  April  1826,  and  part  on  the  8th  April  1830,  his  execution 
is  irregular  and  void,  and  the  execution  of  defendant  below,  issued 
13th  August  1825,  is  entitled  to  a  preference. 

Ellmaker,  for  the  plaintiffs  in  error. — Two  questions  are  pre- 
sented by  the  case  for  consideration. 

1.  Can  an  obligee  on  such  a  bond  of  indemnity  as  that  upon 
which  judgment  was  entered  for  John  Howry,  before  the  payment 
of  the  debt  against  a  liability  for  which  it  was  given  as  an  indem- 
nity, take  out  execution  ? 

2.  Can  such  execution  be  controverted  by  a  subsequent  judgment 
or  execution-creditor,  who  is  not  a  party   to  such  judgment  of 
indemnity  ? 

1.  A  surety  in  a  bond,  &c.,  cannot  sue  until  he  has  paid  the 
debt :  Powell  v.  Smith,  8  Johns.  Rep.  192 ;  Whart.  Dig.  576,  p. 
18.  The  object  of  giving  a  surety  a  judgment-bond,  is  to  give  him 
a  lien  on  the  land  of  the  principal  debtor,  and  dispense  with  mesne 
process,  in  case  he  is  compelled  to  pay  the  debt  of  the  principal. 
It  was  never  intended  to  permit  the  surety  to  issue  an  execution  at 
once. 

He  referred  to  the  mode  of  proceeding  on  bonds  with  a  collateral 
condition,  &c.,  under  the  statute  of  8  &  9  Will.  3;  Rob.  Dig.  142; 
1  Tidd  511.  Where  a  judgment  is  entered  on  such  bond,  and  the 
condition  appears  of  record,  the  plaintiff  must  issue  a  scire  facias 
and  assign  breaches.  Where  the  condition  does  not  appear  of  record, 
but  is  evidenced  de  hors  and  in  pais,  the  plaintiff  should  move  the 
court  for  leave  to  take  out  execution.  If  he  issued  execution  uc 
once,  he  did  it  at  his  peril ;  and  he  contended  it  may  be  set  aside, 
either  at  the  instance  of  the  defendant,  or  of  any  other  person  who 
has  an  interest  in  setting  it  aside,  when  it  is  erroneous. 

This  was  analogous  to  the  practice  in  Pennsylvania  in  case  of 
showing  cause  of  bail,  according  to  which,  no  previous  order  for  the 
writ  is  required.  That  issues  at  the  peril  of  the  plaintiff,  and  will 
only  be  set  aside,  in  case  he  cannot,  when  called  on,  show  cause  of 
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bail.  Beyond  this  no  case  has  gone.  If  such  execution  is  held  to 
be  good,  although  the  plaintiff  has  not  paid  the  debt  for  which  his 
judgment  is  an  indemnity,  great  injustice  may  be  done;  for  he  may 
sell  the  property  of  the  defendant  and  bring  the  money  into  court, 
and  let  it  lie  there  to  his  utter  ruin  and  the  great  injury  of  his 
creditors,  and  yet  he  may  never  pay  the  debt.  Or  it  may  be  paid 
to  the  plaintiff  by  the  sheriff,  when  the  plaintiff  may  never  become 
entitled  to  it:  Workman  v.  Cunningham,  1  Peters's  Rep.  248; 
Com-  Dig.,  tit.  Execution,  C.  7. 

A  debtor  may  transfer  his  property  for  the  use  of  his  creditors, 
and  give  a  preference  to  some  of  them ;  but  in  such  case,  creditors 
who  are  not  provided  for  by  the  assignment,  as  well  as  those  who 
are,  have  a  remedy  against  the  assignees,  and  can  compel  them  to 
account  for  and  appropriate  the  fund.  But  here,  if  the  plaintiff  is 
permitted  to  appropriate  the  funds  of  the  defendant  before  damnifi- 
cation, who  can  call  him  to  account  ?  He  is  irresponsible,  the 
intention  of  the  parties  is  violated,  and  a  fraud,  a  legal  fraud  is 
allowed  to  be  perpetrated  upon  creditors ;  which  he  contended  the 
statute  against  frauds  and  perjuries  would  not  permit:  Roberts's 
Dig.  302.  This  statute  applies  to  judgments  and  executions,  and  is 
to  be  construed  liberally. 

2.  He  took  a  distinction  between  erroneous  process,  which  is 
good  until  reversed,  and  can  be  set  aside  at  the  instance  of  the  de- 
fendants only,  and  irregular  and  void  process  which  he  alleged  could 
be  set  aside  by  one  who  had  an  interest  in  avoiding  it :  Philips  v. 
Biron,  3  Wilson's  Rep.  345;  Allison  v.  Ream,  3  S.  &  R.  139; 
Hoyt  v.  Wildfire,  3  Johns.  Rep.  518 ;  2  Bac.  Ab.  739,  740,  741. 

Montgomery,  Champneys  and  Norris,  for  the  defendants  in 
error. — The  question  raised  is  to  operate  on  sureties,  who  are  the 
favorites  of  the  law,  whose  only  safety  was  in  their  levy  on  personal 
property ;  for  the  real  estate  of  the  debtor  was  covered  with  judg- 
ments which  exceeded  its  value ;  sureties,  who,  although  they  had 
not  paid  the  debt  before  they  issued  execution,  had  paid  it  before 
they  sold  the  property  levied  on. 

They  conceded  that  a  surety  at  large,  who  has  no  express 
engagement  from  his  principal,  cannot  sue  his  principal  until  he 
has  paid  the  debt ;  when  the  law  implies  for  him  a  contract  on  the 
part  of  the  principal  to  repay  him.  In  that  case,  the  payment  is 
the  essential  basis  of  the  implied  assumpsit,  and  the  suit  cannot,  of 
course,  be  brought  until  that  occurs.  But  the  right  of  the  surety, 
is  co-extensive  with  his  contract  with  his  principal,  with  which 
third  persons  have  nothing  to  do.  Here  the  judgment  is  abso- 
lute on  its  face,  and  is  the  express  contract  of  the  parties,  looking 
to  all  the  security  which  the  nature  of  the  judgment  will  afford. 
The  surety  goes  on  the  express  agreement,  and  where  there  is 
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such  express  agreement,  as  soon  as  the  surety  becomes  liable  he 
may  sue. 

If  a  bond  of  indemnity  be  given  to  an  endorser  of  a  note  which 
is  protested,  and  he  is  sued  upon  the  note  he  may  sue  the  bond  as 
soon  as  the  note  is  protested,  and  upon  judgment  have  execution, 
before  he  has  paid  the  note ;  so  where  a  judgment-bond  was  given 
conditioned  for  the  payment  of  certain  notes  which  were  endorsed 
by  the  obligee  he  was  permitted  to  enter  judgment,  and  have  exe- 
cution, although  he  had  not  paid  these  notes ;  and  it  was  held  that 
the  court  would  apply  the  money  to  pay  the  creditors  to  whom  the 
surety  was  bound :  Murray  v.  Gray's  Adm'r,  3  Binn.  136 ;  Ram- 
say v.  Gervais,  2  Bay  Rep.  145 ;  Monell  v.  Smith,  5  Cowen  441 ; 
Rosewelt  v.  Mack,  6  Johns.  Rep.  266,  279,  289 ;  Bank  of  Auburn 
v.  Throop,  18  Id.  505;  2  T.  Rep.  100;  1  Atkins  115,  116; 
Norton  v.  Whiting,  1  Paige  Rep.  578 ;  Gardner  v.  Grove,  10  S.  & 
R.  137.  The  assurance  by  which  a  debtor  is  permitted  to  give  a 
preference  to  a  creditor  is  the  same,  whether  it  be  by  judgment 
without  stay  of  execution,  or  by  deed  of  assignment,  which  it  is 
conceded  does  not  come  in  conflict  with  the  Statute  of  Frauds. 

Non-payment  of  money  at  the  day  is  a  forfeiture  of  a  counter- 
bond  :  Ross's  Executor  v.  Rittenhouse,  1  Yeates  443.  Here  the 
bond  is  an  absolute  bond,  it  is  an  express  contract  between  the 
parties  and  there  is  no  fraucl,  in  the  inception,  and  no  fraud  in  the 
objects  of  the  contract.  The  Statute  of  Elizabeth,  commonly  called 
the  Statute  of  Frauds  and  Perjuries,  does  not  apply  to  this  case: 
Miller  v.  Race,  1  Burr.  452;  The  United  States  v.  Hooe  et  a?.,  3 
Cranch  Rep.  73. 

If  the  process  of  the  court  is  abused,  most  certainly  the  court 
will  interfere ;  the  proper  remedy  is  an  application  to  the  court, 
and  it  is  not  necessary  for  the  plaintiff  to  apply  before  issuing  ex- 
ecution for  permission  to  take  it  out :  Ffasier  v.  Frasier,  9  Johns. 
Rep.  8 ;  Baily  v.  Waggoner,  17  S.  &  R.  327 ;  Lewis  v.  Smith,  2 
Id.  142 ;  18  Johns.  Rep.  142. 

2.  They  contended  that  the  execution  was  not  void,  but  if  erro- 
neous at  all,  it  was  only  voidable  at  the  instance  of  the  defendant, 
who  alone  could  take  advantage  of  the  error:  Stewart  v.  Stock er, 
13  S.  &  R.  199;  Cummings  v.  Hackey,  8  Johns.  Rep.  206;  3 
Lev.  403;  3  Caines's  Rep.  271,  273;  Reynolds  v.  Scott,  1  Salk. 
273;  2  Id.  674;  3  Wilsons's  Rep.  345;  Jackson  v.  Sellick,  8 
Johns.  262 ;  1  Cowen's  Rep.  734 ;  Jackson  v.  Delancy,  13  Johns. 
Rep.  537 ;  Rowland  v.  Ralph,  3  Id.  20 ;  1  Chit.  Plead.  183,  184, 
185. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  execution  having  been  due  in  time,  and 
founded  on  an  actual  judgment,  was  neither  erroneous  nor  irregu- 
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lar ;  and  the  question,  therefore,  is  whether  it  were  fraudulent  by 
the  Stat.  13  Eliz.  in  consequence  of  having  issued  before  actual 
payment  of  the  debt  for  which  the  counter-bond  was  given  as  an 
indemnity.  The  chief  obstacle  to  a  satisfactory  conclusion,  is  a 
tendency  in  the  mind  to  view  the  case  as  it  stood  originally,  and  to 
consider  the  question  of  indebtedness,  as  still  depending  on  the 
naked  relation  of  principal  and  surety.  Undoubtedly  a  surety 
though  presently  liable  to  an  action,  or  even  an  execution,  may  not 
maintain  indebitatus  assumpsit,  before  actual  payment,  because  the 
implied  promise  which  is  the  foundation  of  that  action,  arises  out  of 
the  fact  of  payment  and  nothing  else.  It  is  implied  from  the  con- 
sideration of  money  paid,  laid  out,  and  expended  to  the  defendant's 
use.  But  the  strictness  of  the  rule  by  which  the  fact  of  payment 
is  determinable,  has  been  relaxed  where  a  negotiable  note,  or  bill 
of  exchange  was  given,  and  received  in  satisfaction,  which,  it  has 
been  held,  will  support  a  count  for  money  paid :  Morrison  v.  Becky, 
7  S.  &  R.  246 ;  Cummings  v.  Hackley,  8  Johns.  206.  Where, 
however,  the  surety  holds  a  counter-bond,  in  the  very  sum  for  which 
his  responsibility  stands  pledged,  his  right  of  action  depends  on 
considerations  entirely  different.  Being  founded  on  the  -undoubted 
consideration  of  his  individual  liability,  such  a  bond  is  far  from 
being  a  gift  of  the  money.  In  Rosewelt  v.  Mack,  6  Jo.hns.  Ch. 
281,  it  was  treated  as  a  debt  provable  under  a  commission  of  bank- 
ruptcy ;  and  that  decision  made,  as  it  was,  in  reference  to  a  process 
of  distribution  among  creditors,  which  has  been  aptly  called  a 
statutory  execution,  goes  the  length  of  the  present  question.  The 
same  thing  was  predicated  in  Toussaint  v.  Martinnant,  2  T.  R. 
100,  Martin  v.  Court,  Id.  640,  and  Hodson  v.  Bell,  7  Id.  97, 
which  certainly  would  not  have  been  done  had  the  bond  been 
deemed  fraudulent.  In  fact  the  question  of  fraud  was  expressly 
made  and  decided,  Mr.  Justice  Buller,  declaring  in  Toussaint  v. 
Martinnant,  that  there  was  a  sufficient  consideration,  though  the 
counter-bond  was  payable  before  the  original  bond  became  due ;  in 
which  respect  that  case  was  much  stronger  than  the  present.  Here 
the  transaction  was  an  arrangement  by  which  the  surety  having 
become  paymaster,  was  to  raise  the  funds  from  the  effects  of  the 
principal,  by  the  instrumentality  of  an  execution;  and  it  is  admitted 
that  the  objects  might  have  been  accomplished  by  an  assignment  to 
the  surety,  who  would  then  have  been  accountable  as  a  trustee,  but 
who,  it  is  supposed,  might,  consistently  with  the  actual  arrange- 
ment, retain  what  should  be  recovered,  as  hie  proper  money,  and 
leave  the  original  debt  to  fall  on  the  remaining  property  of  the 
principal.  Such  was  not  the  notion  entertained  in  Rosewelt  t>. 
Mack,  and  Toussaint  v.  Martinnant,  where  it  was  considered  that 
equity  would  compel  him  to  refund ;  and  though  we  have  not  the 
direct  powers  of  a  Court  of  Chancery,  we  would  find  means  to 


May  1832.]  OF  PENNSYLVANIA.  ''SSI 

[Miller  ».  Howry.] 

produce  the  same  effect.  If,  then,  there  was  a  sufficient  consid- 
eration for  a  present  debt,  what  right  have  the  other  creditors  to 
interfere  ?  In  settling  the  construction  of  the  statutes  of  Eliza- 
beth, the  judges  undoubtedly  set  out  with  a  determination  to  cut  up 
voluntary  gifts  and  conveyances  by  the  roots ;  yet,  as  has  been 
justly  remarked  by  a  respectable  writer,  they  showed  an  inclination 
to  restrict  the  import  of  the  word  voluntary  to  cases,  where  no  in- 
ducement of  interest  appeared,  and  to  extend  the  notion  of  a  valu- 
able consideration  to  every  case  which  admitted  of  a  supposition 
that  one  act  was  made  the  condition  of  another :  Roberts  on  Fraud. 
Conv.  15.  It  is  said  by  the  same  writer,  that  an  assignment  to  a 
stranger  is  not  to  be  supported  under  these  statutes,  the  mere  des- 
tination of  the  property  to  the  payment  of  debts,  affording  no  con- 
sideration, because  passing  nothing  from  the  assignee  to  the  assignor, 
which  can  prejudice  the  former  or  benefit  the  latter ;  but  that  where 
a  creditor  is  a  party  to  the  assignment,  a  valuable  consideration  is 
found  in  the  forbearance  of  suit,  or  mutual  accommodation,  which 
is  expressly  stipulated,  or  implied  from  the  very  nature  of  the  trans- 
action :  Id.  429,  431,  432.  This  would  bring  the  question  back  to 
the  point  from  which  it  started ;  was  the  surety  a  creditor,  and  was 
there  a  mutual  accommodation  between  the  parties  ?  Undoubtedly 
there  was  a  contingent  liability  of  the  principal  to  the  surety,  which 
in  transactions  of  the  sort,  is  invariably  the  subject  of  special  pro- 
tection, a  provision  for  endorsers  who  have  not  paid  the  debt,  being 
an  article  of  almost  every  assignment.  Then,  of  the  existence  of 
mutual  accommodation,  there  can  be  as  little  doubt.  As  has  justly 
been  remarked  by  Mr.  Justice  Buller,  the  surety  is  always  the 
effective  and  responsible  man,  having  been  taken  because  the  credit 
of  the  principal  was  doubted,  and  an  arrangement  like  the  present, 
is  a  measure  to  secure  him  by  means  intended  to  produce  payment 
of  the  debt,  out  of  the  effects  of  the  principal  by  whom  it  is  due, 
and  to  satisfy  a  responsibility  which  is  invariably  incurred  under  a 
promise  of  payment  or  indemnity.  It  would  seem,  therefore,  that 
the  surety  is  entitled  to  the  amount  of  his  bond. 

Judgment  affirmed. 

Referred  to,  3  Wh.  493 ;  5  W.  &  S.  528  ;  12  H.  376. 
Followed,  4  W.  96  ;  8  W.  159  ;  16  Smith  381  ;  18  Id.  391. 
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IN    ERROR. 

Testator  devised  a  tract  of  land  to  his  son,  charged  with  the  payment  of 
2200L,  he  to  pay  1700Z.  of  that  sum,  to  himself  the  testator,  to  his  wife,  and 
to  his  children  "  he  had  with  his  first  wife,"  "in  manner  as  shall  hereafter  be 
said;"  501.  to  the  testator  on  the  1st  of  April  1816,  252.  on  the  1st  of  April 
1817,  "and  then  so  on  until  after  my  decease."  He  directs  that  his  son 
should  pay  the  residue  of  the  1700Z.,  which  should  remain  after  his  decease, 
30Z.  to  h'is  wife,  and  1202.  to  his  children  by  his  first  wife,  of  whom  there  were 
ten,  on  the  first  day  of  April  in  each  year  after  his  death,  "  till  the  seven- 
teen hundred  pounds  is  fully  paid."  He  then  added,  "for  the  five  hundred 
pounds  after  the  seventeen  hundred  pounds  are  paid,  if  my  said  wife  is  then 
alive,  and  my  widow,  my  said  son  shall  pay  yearly  the  interest  of  the  five 
hundred  pounds  to  my  said  wife."  He  directed  that  his  son  should  pay  the 
interest  on  the  500Z.  until  after  the  decease  or  marriage  of  his  wife,  "  after 
the  seventeen  hundred  pounds  is  paid  as  aforesaid."  He  directed  that  after 
the  death  or  marriage  of  his  wife,  his  son  should  pay  the  500Z.  to  his  child- 
ren by  his  second  wife,  in  three  annual  payments,  and  added,  "  But  this  I 
mention,  the  five  hundred  pounds  shall  not  be  paid,  nor  no  interest  thereon, 
until  after  the  seventeen  hundred  pounds  are  paid."  The  testator  directed 
that  his  personal  estate  should  be  sold,  and  he  bequeathed  one-third,  after 
paying  his  debts,  to  his  wife,  and  two-thirds  to  his  children  by  his  first  wife. 

He  also  devised  to  his  wife  a  life-estate  in  sixteen  acres  of  land.  After  the 
death  of  the  testator,  the  land  devised  to  the  son  was  sold  at  sheriff's  sale 
on  a  judgment  in  favor  of  one  of  the  legatees,  for  $2100,  a  sum  less  than 
sufficient  to  pay  all  the  legacies.  Held,  that  all  the  legacies,  those  to  the 
children  of  the  first  and  those  to  the  children  of  the  second  marriage,  abated 
in  proportion.  The  direction  for  priority  of  payment  is  insufficient  to  raise  a 
presumption  that  a  preference  was  intended  in  point  of  right. 

A  pecuniary  legacy  may  be  exempt  from  abatement,  as  in  the  case  of  a 
wife  or  child  destitute  of  other  provision,  or  of  a  legacy  given  in  lieu  of 
dower,  or  of  a  preference  manifestly  intended.  But  these  cases  are  exceptions 
to  the  general  rule,  that  equality  is  the  highest  equity,  dependent  on  peculiar 
circumstances,  and  attended  with  strong  expressions  of  intention. 

ERROR  to  the  Court  of  Common  Pleas  of  York  county. 

This  was  a  case  stated  in  nature  of  a  special  verdict,  in  which 
the  following  facts  were  agreed  on  : 

Andrew  Lau  made,  and  published  his  will  and  died.  In  that  will, 
which  is  dated  on  the  twenty-first  of  March  eighteen  hundred  and 
sixteen,  and  was  admitted  to  probate  on  the  twenty-fifth  of  Febru- 
ary eighteen  hundred  and  twenty-two,  he  directs  his  personal  estate 
to  be  sold,  and  after  paying  his  debts,  bequeaths  one-third  to  his 
wife;  and  two-thirds  to  be  equally  divided  among  his  children,  "he 
had  with  his  first  wife,"  ten  in  number,  naming  them,  of  whom 
Elizabeth,  the  plaintiff,  ,is  one.  The  testator  then  goes  on  and 
devises  as  follows: 

"I  give  and  bequeath  unto  my  eldest  son,  Michael,  my  dwelling 
plantation,  to  his  heirs  and  assigns  for  ever,  that  is,  one  hundred 
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and  fifty  acres,  and  allowance  I  allow  to  him,  and  the  overplus 
thereof,  I  keep  for  myself,  on  the  south  side ;  for  which  one  hun- 
dred and  fifty  acres,  he  my  said  son  Michael  shall  pay,  and  give 
out  the  full  sum  of  twenty-two  hundred  pounds  lawful  money,  that 
is  to  say,  my  son  Michael  shall  pay  seventeen  hundred  pounds  of 
the  aforesaid  sum  to  me,  and  to  my  wife,  and  to  my  said  children, 
in  manner  as  shall  hereafter  be  said.  Fifty  pounds  he  is  to  pay 
to  me,  on  the  first  of  April  eighteen  hundred  and  sixteen,  then  on 
the  first  of  April  eighteen  hundred  and  seventeen,  twenty-five 
pounds  again,  and  then  so  on  until  after  my  decease.  On  the  first 
day  of  April,  after  my  decease,  my  son  shall  pay  one  hundred  and 
fifty  pounds  in  such  manner  :  thirty  pounds  to  my  wife,  and  the 
one  hundred  pounds  is  to  be  divided  to  and  amongst  my  ten  chil- 
dren by  my  first  wife,  in  equal  shares,  to  them  in  the  meaning 
aforesaid ;  and  then  so  on,  yearly,  on  every  year,  on  the  first  day 
of  April,  thirty  pounds  to  my  said  wife,  if  she  remains  my  widow, 
and  one  hundred  and  twenty  pounds  to  my  children,  in  manner 
aforesaid,  till  the  seventeen  hundred  pounds  is  fully  paid.  But  in 
case  my  wife  should  die  else  marry  before  the  said  seventeen  hun- 
dred pounds  shall  be  paid,  if  she  marries  again,  she  shall  have  the 
thirty  pounds  no  more,  after  her  marriage  or  death  the  yearly  pay- 
ments of  one  hundred  and  fifty  pounds  is  to  be  divided  to  and 
amongst  my  said  children  in  the  meaning  aforesaid ;  now  I  order 
for  the  five  hundred  pounds,  after  the  seventeen  hundred  pounds  is 
paid,  if  my  said  wife  is  then  alive,  and  my  widow,  my  said  son 
Michael  shall  pay  yearly  the  interest  of  the  five  hundred  pounds 
to  my  said  wife.  The  said  five  hundred  pounds  shall  lay  on  the 
land  to  my  son  so  long  as  my  wife  shall  not  marry  or  else  die. 
After  her  decease,  my  said  son  shall  pay  on  the  interest  of  the  said 
five  hundred  pounds  until  after  her  death  or  marriage  as  aforesaid, 
(after  the  seventeen  hundred  pounds  is  paid  as  aforesaid).  Then 
after  her  marriage  or  decease,  my  son  Michael  shall  pay  the  said 
sum  of  five  hundred  pounds,  to  my  other  children  which  I  have  by 
my  present  wife  Magdalena,  in  manner  as  shall  hereafter  be  said, 
in  three  equal  shares  or  payments  ;  the  first  payment  on  the  first  of 
April,  after  her  decease,  and  so  on  yearly,  until  the  five  hundred 
pounds  is  fully  paid  to  my  children,  which  I  have  by  my  second 
wife  Magdalena.  (But  this  I  mention,  the  five  hundred  pounds 
shall  not  be  paid,  nor  no  interest  thereon,  until  after  the  said  seven- 
teen hundred  pounds  is  paid.)  The  said  five  hundred  pounds  is  to 
be  divided  in  equal  shares  alike  to  and  amongst  my  other  children, 
which  I  had  by  my  second  wife." 

By  a  codicil  to  the  above  will,  dated  the  seventeenth  of  Novem- 
ber eighteen  hundred  and  twenty-one,  the  testator  bequeathed  an- 
other plantation,  containing  sixteen  acres,  to  his  wife  Magdalena, 
during  her  life,  or  so  long  as  she  remained  his  widow,  "  and  aftei 
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her  death  or  marriage,  the  same  to  be  sold,  and  the  proceeds  of  sale, 
to  be  equally  divided  amongst  all"  his  "  children."  And  he  also 
devised  to  his  son  Michael,  in  fee,  "  the  overplus  of  the  plantation, 
willed  to  him  as  above,  lying  on  the  south  side  of  the  one  hundred 
and  fifty  acres." 

In  the  District  Court  of  York  county,  the  defendants  in  error, 
Philip  Alt  and  Elizabeth  his  wife,  who  were  plaintiffs  below, 
brought  an  action  of  debt  for  the  purpose  of  recovering  the  pro- 
portion of  Elizabeth,  his  wife,  the  testator's  daughter,  by  his  first 
wife,  in  the  sum  charged  on  the  one  hundred  and  fifty  acres  of 
land  devised  to  Michael  against  the  executors  of  Andrew  Lau,  with 
notice  to  the  terre  tenant.  Judgment  was  rendered  in  this  action, 
on  the  fourteenth  of  April  eighteen  hundred  and  thirty-one,  and 
under  it  a  levy  was  made  of  the  land  devised  to  Michael,  which 
was  sold  by  Andrew  Duncan,  Esq.,  sheriff  of  York  county,  for  two 
thousand  one  hundred  dollars ;  against  whom  as  defendant  this 
amicable  action  was  entered.  And  the  questions  submitted  were: 

1.  "Are  the  seventeen  hundred  pounds  to  be  paid  out  of  the 
proceeds  of  sale,  in  preference  to  the  five  hundred  pounds  in  the 
will  mentioned  ?     If  so,  judgment  for  the  plaintiff  for  two  hundred 
and  forty  dollars." 

2.  "  Are  the  seventeen  hundred  pounds,  and  the  five  hundred 
pounds,  to  be  paid  out  of  the  proceeds  of  sale,  pro  rata  ?     If  so, 
judgment  for  the  plaintiff  for  two  hundred  dollars." 

The  Court  of  Common  Pleas  gave  judgment  for  the  plaintiffs, 
for  two  hundred  and  forty  dollars,  and  Duncan,  the  defendant 
brought  the  case  by  writ  of  error,  to  this  court. 

The  cause  by  argued  by 

Gardner,  for  the  plaintiff  in  error. — He  referred  to  Witman  v. 
Norton,  6  Binn.  395  ;  Nichols  v.  Postlethwaite,  2  Dall.  131 ;  Tucker 
v.  Hessenclever  et  al.,  3  Yeates  294;  Barnet  v.  Washebaugh,  16 
S.  &  R.  413;  Otty  v.  Shuey's  Executors,  1  Rawle  294;  Burridge 
v.  Bradyl,  1  Peere  Wms.  127 ;  McLanahan  v.  McLanahan,  2  P.  & 
W.  281. 

Lewis,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — A  pecuniary  legacy  may  undoubtedly  be  exempt 
from  abatement,  as  in  the  case  of  a  wife  or  child  destitute  of  other 
provision,  or  of  a  legacy  given  in  lieu  of  a  dower,  or  of  a  prefer- 
ence manifestly  intended.  But  these  cases  are  few  in  number, 
dependent  on  peculiar  circumstances,  and  attended  with  strong 
expressions  of  intention.  They  are,  in  fact,  exceptions  to  the 
general  rule  that  equality  is  the  highest  equity,  which  a  chancellor 
is  eager  to  enforce,  whenever  it  is  not  controlled  by  countervailing 
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equities,  or  by  an  intent  too  manifest  to  be  disregarded.  The  inte- 
rest of  the  widow,  which  is  frequently  an  obstacle  to  the  enforce- 
ment of  it,  is  not  involved  here.  Ample  provision  was  made  for  her 
by  the  bequest  of  a  third  of  the  personal  estate,  a  devise  of  land  for 
life,  or  during  widowhood,  and  an  annuity  charged  on  the  fund  in 
question,  which  could  not,  however,  be  affected  by  contribution 
among  the  children,  the  inquiry  being  not  whether  the  annuity 
shall  abate  with  the  rest,  but  whether  the  other  legacies  shall  be 
brought  into  average.  Putting  her  interest  out  of  view,  then,  what 
is  there  peculiar  in  the  case  ?  Both  the  land  and  the  person  of  the 
devisee  are  charged  with  the  twenty-two  hundred  pounds,  which  is 
directed  to  be  paid  out.  Out  of  what  ?  Undoubtedly  the  land 
devised  to  the  son,  who  is  thus  made  a  purchaser  of  the  shares  of 
the  other  children.  By  a  codicil  made  a  few  years  afterwards,  the 
testator  gave  to  the  devisee  over  again  the  residue,  after  deducting 
that  sum,  which  is  entirely  indicative  of  an  intent  that,  till  satis- 
faction made,  the  shares  of  all  the  children  should  remain  in  the 
land.  But  the  five  hundred  pounds,  part  of  the  gross  sum,  are 
expressly  charged;  and  if  the  seventeen  hundred  pounds  are  not 
charged  likewise,  the  consequence  to  the  children  of  the  first  wife 
must  be  postponement  instead  of  preference.  Now,  having  charged 
the  land  and  the  person  of  the  devisee,  too,  it  is  unreasonable  to 
suppose  the  testator  ever  anticipated  the  unparalleled  depreciation 
of  real  estate  that  occurred  in  a  few  years  from  the  date  of  his  will, 
or  dreamt  that  any  part  of  these  legacies  would  not  be  paid.  Even 
so  late  as  eighteen  hundred  and  twenty-one,  we  find  from  the  codicil 
already  mentioned  that  he  supposed  the  land  to  be  more  than  suffi- 
cient. There  is  nothing,  then,  to  indicate  an  actual  intent  to  pre- 
fer a  particular  class  of  them,  except  what  is  urged  by  the  plaintiff" 
as  sufficient  evidence  of  it,  a  direction  that  the  five  hundred  pounds 
shall  not  be  distributed  among  the  children  of  the  second  wife  till 
the  seventeen  hundred  pounds  are  paid  to  the  widow  and  the  chil- 
dren of  the  first.  But  though  this  direction  is  given  with  an 
appearance  of  emphasis,  it  could  not,  as  already  said,  have  been 
suggested  by  an  apprehension  of  deficiency,  nor  consequently  with 
a  view  to  provide  for  such  an  event.  A  motive  distinct  from  any 
presumption  of  an  intended  priority  of  right,  may  be  found  in  the 
fact  that  the  children  of  the  first  marriage  were  more  advanced  in 
years,  and  therefore  more  immediately  in  need  of  their  patrimony 
to  establish  them  in  business  or  a  profession.  Nor  is  there  anything 
more  solid  in  the  exemption  of  the  five  hundred  pounds  from  inte- 
rest before  the  expiration  of  the  time  limited  for  the  preceding 
payments.  An  obvious  reason  for  that  is,  the  interest  was  intended 
to  make  up  the  widow's  annuity  after  the  seventeen  hundred  pounds 
should  be  exhausted,  before  which  it  would  not  be  wanted.  What 
weight,  then,  is  due  to  the  asked  direction  for  priority  of  payment  ? 
In  regard  to  that,  the  rule  of  the  court  is  laid  down  by  Lord  Hard- 
3  p.  &  W.— 25 


386  SUPREME  COURT  [Lancaster 

Duncan  v.  Alt  and  Wife.] 

wicke,  in  clear  and  satisfactory  terms.  "  It  is  said  there  are  cases," 
he  remarked,  "  wherein  the  court  has  gone  a  great  way  to  level 
legatees  and  make  them  abate  in  proportion,  as  in  Brown  v.  Allen. 
I  do  not  remember  the  state  of  that  case,  and  there  may  be  a 
difference  in  the  state  of  it;  for  if  the  testator  say,  'imprimis,'  or 
'  in  the  first  place,  I  give  such  a  legacy,'  that  amounts  only  to  the 
order  in  which  he  expresses  his  gifts  in  the  will,  to  nothing  more. 
But  if  he  had  said,  'to  be  paid  in  the  first  place,'  and  it  had  been 
in  that  case  a  PROVISION  FOR  A  WIFE,  I  should  have  doubted  of 
that  determination,  and  should  have  been  inclined  to  think  it  was 
a  declaration  of  his  intent  that  the  provision  for  his  wife  should 
come  out  of  the  personal  estate,  and  be  paid  in  the  first  place, 
because  there  is  ground  for  that  from  the  preference  to  a  wife  and 
•children  UNPROVIDED  FOR.  If  indeed  in  that  will  THEY  ALL 
STOOD  IN  EQUAL  DEGREE,  it  was  a  sufficient  ground  for  the  court 
NOT  to  presume  a  preference  ;  but  it  was  a  provision  for  a  wife  or 
child  unprovided ;  that  is  different :"  Lewin  v.  Lewin,  2  Ves.  415. 
The  case  of  Brown  v.  Allen,  which  was  the  subject  of  these 
remarks,  is  reported  in  Vern.  31,  but  briefly  and  unsatisfactorily, 
Lord  Nottingham  being  represented  to  have  said,  in  a  few  words, 
that  "  where  a  man  devises  several  legacies,  as  one  hundred 
pounds  to  one,  and  fifty  to  another,  &c.,  there,  though  he  directs 
the  legacy  of  one  hundred  pounds  to  be  paid  in  the  first  place, 
yet,  if  the  other  legacies  fell  short,  the  legatee  of  the  one  hun- 
dred pounds  must  make  a  proportionate  abatement  of  his  legacy;" 
in  other  words,  that  a  naked  direction  of  the  sort  gives  priority 
of  time,  but  not  priority  of  right,  as  has  since  been  determined 
in  Blower  v.  Morret,  2  Ves.  429.  Then  to  try  the  matter  by 
the  rule  of  Lord  Hardwicke,  as  just  stated,  the  interest  of  the 
widow  being  out  of  the  case,  and  the  children  who  claim  a  prefer- 
ence being  provided  for,  while  all  stand  in  an  equal  degree  of  con- 
sanguinity to  the  testator,  the  direction  for  priority  of  payment  is 
insufficient  to  raise  a  presumption  that  a  preference  was  intended 
in  point  of  right.  The  plaintiff  and  the  other  children  of  the  first 
marriage  have  had  a  monopoly  of  the  personal  estate,  along  with 
the  widow ;  and  if  they  are  to  come  in  for  a  preference,  as  regards 
this  fund,  the  children  of  the  second  marriage  will  have  been  left 
absolutely  destitute,  a  consequence  which  the  testator  could  never 
have  intended.  Had  they  even  stood  in  equality  of  provision,  the 
legacies  must  have  abated  in  proportion ;  but  as  the  inequality 
observable  in  the  case  is  prejudicial  to  them  in  respect  of  the  other 
parts  of  the  estate,  it  strengthens  their  claim  to  an  equality  of  par- 
ticipation in  this.  They  ought,  therefore,  to  have  been  let  in  on 
equal  terms. 

Judgment  reversed,  and  judgment  for  the  plaintiff  for  two  hun- 
dred dollars. 

Commented  on,  9  W.  265. 

Referred  to,  8  Smith  398 ;  13  Id.  316. 
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Kelly  against  Evans,  Administrator  of 
Wadsworth. 


\V.  gave  a  note  to  the  plaintiff  and  defendant  for  services  to  be  rendered  ; 
afterwards  W.  and  N.  made  an  agreement  with  the  defendant  for  a  larger  sum 
for  the  same  services,  and  the  defendant  agreed  to  keep  W.  clear  of  liability 
and  costs  on  account  of  the  note  given  to  the  plaintiff  and  defendant.  The 
defendant  received  the  sum  stipulated  on  the  agreement  with  W:  and  N.  and 
the  services  were  performed  by  the  plaintiff  and  defendant.  Held,  that  the 
engagement  of  the  defendant  to  keep  W.  clear,  was  a  promise  to  satisfy  the 
plaintiff  and  might  be  enforced  by  the  party  beneficially  interested ;  and  the 


payment  to  the  defendant  is  to  be  considered,  as  regards  the  plaintiff,  as  having 
been  paid  on  the  note,  so  far  as  it  was  necessary  to  discharge  it. 

THIS  was  a  writ  of  error  to  the  judgment  of  the  District  Court 
of  York  county,  in  favor  of  the  defendant  upon  the  following  case 
stated,  in  nature  of  a  special  verdict : 

On  the  first  of  August  eighteen  hundred  and  twenty-four,  Eliza- 
beth Williams  gave  a  note  to  F.  M.  Wadsworth  and  Thomas  Kelly 
for  three  hundred  dollars,  for  services  to  be  performed  in  defending 
an  action  of  ejectment. 

On  the  twenty-eighth  of  August  eighteen  hundred  and  twenty- 
six,  Wadsworth  made  an  agreement  with  E.  Williams  and  one  John 
Neff,  that  in  consideration  that  they  would  pay  him  four  hundred 
dollars,  he  would  defend  the  said  action  of  ejectment,  and  keep 
Elizabeth  Williams  clear  of  liability  and  costs  on  account  of  the 
note  given  to  Wadsworth  and  Kelly  for  three  hundred  dollars. 

Afterwards,  on  the  first  day  of  February  eighteen  hundred  and 
thirty,  Wadsworth  received  the  said  four  hundred  dollars,  on  the 
agreement  with  Elizabeth  Williams  and  John  Neff.  Wadsworth 
rendered  his  services  in  defending  the  said  action  of  ejectment. 
Thomas  Kelly  also  rendered  his  services  in  defending  the  said 
action  of  ejectment. 

The  cause  was  argued  for  the  plaintiff  in  error  by 
Gardner,  who  cited  Algeo  v.  Algeo,  10  S.  &  R.  235  ;  Young  v. 
Henderson's  Executor,  2  Yeates  216 ;  Bickman  v.  Irwin,  3  Id.  66 ; 
Eastwick  v.  Hugg,  1  Dall.  223 ;  Ralston  v.  Bell,  2  Id.  242 ;  Morri- 
son v.  Berkley,  7  S.  &  R.  228 ;  Kearney  v.  Tanner,  17  Id.  94. 

And  by  Lewis,  for  the  defendant  in  error. 

PER  CURIAM. — The  engagement  of  the  defendant's  intestate  to 
keep  the  drawer  clear,  was  a  promise  to  satisfy  the  plaintiff,  because 
the  engagement  could  be  performed  in  no  other  way ;  and  such  a 
promise  may  be  enforced  by  the  party  beneficially  interested.  But 
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the  money  was  actually  received  by  the  intestate,  and  consequently 
in  part  to  the  plaintiff's  use.  Nor  is  this  consequence  to  be  averted 
by  the  fact  that  the  money  was  paid  on  a  new  contract.  That  con- 
tract was  submitted  with  the  concurrence  of  the  plaintiff;  and  what- 
ever might  be  the  new  relation  created  by  it  between  the  immediate 
parties,  yet  as  regards  the  plaintiff  and  the  intestate,  the  payment 
is  to  be  considered  as  having  been  on  the  original  note,  at  least  so 
far  as  was  necessary  to  discharge  it. 
Judgment  below  reversed,  and  judgment  here  for  the  plaintiff. 


Sechrist  against  Connellee. 


IN  ERROR. 


A  justice  of  the  peace  has  no  jurisdiction  of  a  contract  concerning  the 
realty  where  the  title  to  lands  and  tenements  may  come  in  question. 

ERROR  to  the  District  Court  of  York  county,  on  a  judgment 
upon  a  verdict  in  favor  of  the  defendant  in  •  an  action  brought  by 
Jacob  Sechrist,  the  plaintiff  in  error,  against  James  Connellee,  the 
defendant  in  error. 

The  suit  was  brought  before  a  justice  of  the  peace,  "  in  debt  not 
exceeding  one  hundred  dollars,  balance  of  a  sale  of  a  lot  of  ground." 
The  justice  gave  judgment  in  favor  of  the  plaintiff  for  thirty  dollars, 
the  defendant  appealed,  and  the  cause  was  transferred  to  the  district 
court.  The  plaintiff  claimed  from  the  defendant  the  balance  of  the 
purchase-money  for  a  lot  of  ground,  which  he,  by  deed  dated  the 
26th  of  May  1830,  conveyed  to  the  defendant.  Issue  was  joined 
on  the  defendant's  plea  of  payment,  who  at  the  trial  produced  the 
deed  with  a  receipt  in  full  of  the  purchase-money  subjoined. 

The  plaintiff  proved  by  the  justice  who  took  the  acknowledgment 
of  the  deed,  that  a  part  only  of  the  purchase-money  was  paid  at  the 
time  of  the  acknowledgment;  that  when  the  deed  was  signed  it 
was  proposed  that  the  plaintiff  should  take  some  memorandum  of 
what  was  due,  which  he  refused  to  do,  saying,  that  as  the  amount 
was  to  be  paid  in  a  few  days  it  was  not  worth  while.  After  verdict 
for  the  defendant,  the  plaintiff  moved  in  arrest  of  judgment  on  the 
ground  that  the  justice,  before  whom  the  cause  originated,  had  no 
jurisdiction.  The  court  overruled  the  motion,  and  now  the  cause 
was  argued  here  upon  this  point,  and  another  which  it  is  not 
material  to  state. 
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Evans  and  Lewis,  for  plaintiff  in  error,  and 

R.  J.  Fisher,  contra. 

PER  CURIAM. — The  direction  in  regard  to  the  merits  seems  to 
have  been  misconceived;  but  as  there  is  another  point  in  the  cause 
which  is  decisive  of  it,  a  particular  examination  of  anything  else  is 
deemed  unnecessary.  By  the  Act  of  1810,  the  ancient  and  exclu- 
sive jurisdiction  of  the  Common  Pleas,  seems  to  have  been 
studiously  preserved  in  actions  "where  the  title  to  lands  and  tene- 
ments may  come  in  question ;"  and  undoubtedly  want  of  title  as 
importing  want  of  consideration,  may  come  in  question  in  an  action 
for  the  price  of  land.  That  the  word  "may"  was  not  intended  to 
mean  '•'•shall,"  is  evident  from  the  want  of  provisions  to  transfer  the 
cause  to  the  Common  Pleas  on  the  setting  up  of  a  defence  which 
should  involve  a  fact  inconsistent  with  the  justice's  jurisdiction ; 
such,  for  instance,  as  is  found  in  the  act  for  regulating  attachments 
before  justices  of  the  peace.  But  the  point  has,  we  believe,  been 
already  decided  in  a  case  not  yet  reported ;  and  the  law  is  consid- 
ered as  settled. 

Judgment  reversed. 

Referred  to,  5  W,  483  ;  8  H.  468. 
Followed,  2  Gr.  38. 


Ebert  and  another,  Trustees  of  Kutter,  against 
Spangler. 


Trustees  in  a  domestic  attachment,  issued  by  a  justice  of  the  peace,  are 
entitled  to  the  residue  of  money  in  the  sheriff's  hands,  after  satisfaction  of 
an  execution,  on  which  the  absconding  debtor's  property  was  sold,  attached 
on  such  a  domestic  attachment,  and  this,  although  such  trustees  did  not  show 
that  they  had  advertised  for  the  creditors  to  come  in,  &c. 

ERROR  to  the  District  Court  of  York  county. 

The  plaintiffs  in  error  who  were  plaintiffs  below,  and  trustees  of 
Adam  Rutter,  under  a  domestic  attachment,  brought  this  suit  against 
William  Spangler,  sheriff  of  York  county,  to  recover  a  surplus, 
arising  from  the  sale  of  the  personal  property  of  the  said  Rutter, 
after  satisfying  an  execution  in  his  hands,  upon  which  he  had  sold 
the  said  property,  and  which  property  was  attached  in  his  hands, 
subject  to  such  execution. 

On  the  17th  of  September  1828,  the  domestic  attachment  was 
issued  by  the  justice,  and  on  the  same  day  the  constable  attached 
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the  property  in  the  hands  of  the  sheriff,  subject  to  an  execution  and 
certain  foreign  attachment,  made  this  return  of  his  writ,  and  the 
plaintiffs  were  appointed  trustees.  On  the  19th  of  September,  the 
sheriff  sold  the  property,  and  on  the  6th  of  January  1829,  the 
Court  of  Common  Pleas,  in  which  the  foreign  attachment  issued, 
quashed  the  said  foreign  attachments. 

The  defendant  had  demurred  to  the  evidence  of  the  plaintiff,  and 
the  court  below  gave  judgment  upon  this  demurrer  in  favor  of  the 
defendant,  in  which  error  was  assigned  here. 

Evans  and  Durkee,  for  the  plaintiff  in  error,  contended  that  the 
attachment  was  well  laid  on  the  property  in  the  custody  of  the 
sheriff,  which  was  beyond  the  amount  necessary  to  satisfy  the  exe- 
cution in  his  hands,  that  the  surplus  was  not  in  the  custody  of  the 
law,  but  in  his  hands  for  the  use  of  the  debtor ;  and  that  it  was  not 
necessary  that  the  trustees  should  advertise  until  it  was  ascertained 
whether  they  could  obtain  anything  to  distribute.  They  referred 
to  1  Leon.  69,  264 ;  The  Act  of  the  2d  of  March  1823,  sect.  3 ; 
the  Act  of  the  4th  December  1807 ;  the  Act  of  the  22d  August 
1752,  sect.  2;  Purd.  Dig.  40,  41,  45;  2  Dall.  277;  2  Har.  &  G. 
Rep.  24.  To  which  it  was  answered,  by 

Gardner  and  Lewis,  for  the  defendant  in  error. — That  the  goods 
levied  were  in  the  custody  of  the  law,  and  one  legal  process  cannot 
be  suffered  to  interfere  with  another,  and  that  the  trustees  could 
not  recover,  without  showing  that  they  had  advertised  for  the  cred- 
itors to  come  in,  to  know  whether  there  were  any  whose  claims 
exceeded  one  hundred  dollars.  They  cited  1  Dall.  354 ;  Serg.  on 
Attachments  77,  86 ;  Cro.  Eliz.  691 ;  1  P.  &  W.  117. 

PER  CURIAM. — The  foreign  attachments  having  been  quashed, 
can  affect  the  question  no  more  than  if  they  never  had  existed. 
The  case,  then,  simply  presents  the  claim  of  trustees  in  a  domestic 
attachment,  to  the  residue  of  money  in  the  sheriff's  hands,  after 
satisfaction  of  an  execution,  on  which  the  absconding  debtor's  pro- 
perty was  sold ;  and  is  it  possible  to  doubt  of  its  solidity  ?  The 
trustees  stand  in  the  place  of  the  debtor,  are  invested  with  all  his 
rights,  and  are  clearly  entitled  to  recover. 

Judgment  of  the  court  below  reversed,  and  judgment  rendered 
here  for  the  plaintiff. 
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Morgan  and  others  against  The  Farmers'  Bank  of 

Beading. 


What  is  a  good  statement  under  the  Act  of  Assembly,  against  the  drawer 
and  endorsers  of  a  note. 

ERROR  to  the  Common  Pleas  of  Berks  county.  It  was  an  action 
of  debt  by  the  defendant  in  error,  the  Farmers'  Bank  of  Reading, 
against  James  Morgan,  David  Morgan  and  Jacob  R.  Bright,  the 
plaintiffs  in  error,  in  which  the  plaintiff  filed  the  following  state- 
ment, upon  the  sufficiency  of  which  the  question  was  made  here 
after  judgment  for  the  plaintiff  below. 

"  The  above-stated  action  is  founded  on  a  promissory  note,  dated 
the  7th  of  September  1829,  drawn  by  the  aforesaid  James  Morgan, 
for  the  sum  of  one  thousand  dollars,  and  made  payable  to  the  said 
David  and  Jacob  Bright  or  order,  at  the  Farmers'  Bank  of  Read- 
ing, without  defalcation,  sixty  days  after  the  date  aforesaid,  which 
said  David  Morgan  and  Jacob  R.  Bright,  by  their  endorsement  on 
the  said  note,  transferred  the  same  to  the  plaintiff,  and  the  plaintiff 
avers  that  the  whole  amount  of  the  said  note  together  with  the 
interest  thereon  is  due  the  plaintiff. 

JNO.  SPAYD,  P.  Q." 

Hopkins,  for  the  plaintiff  in  error. 

Heister  and  Baird,  for  the  defendant  in  error. 

PER  CURIAM. — It  would  not  be  easy  to  devise  a  more  neat,  per- 
spicuous and  complete  form  of  statement  than  the  one  which  is  the 
subject  of  this  writ  of  error ;  and  it  is  not  a  little  strange  that  excep- 
tions of  this  stamp  should  be  repeated  after  the  decision  in  Boyd  v. 
Gordon,  6  S.  &  R.  53:  Reedv.  Pedan,  8  Id.  265;  Buck  v.  Nicholas, 
Id.  316 ;  Cook  v.  Gilbert,  Id.  567,  and  Bailey  v.  Bailey,  14  Id. 
195.  We  are  not  aware  that  anything  in  the  assignment  of  error 
calls  for  further  remark. 

Judgment  affirmed. 
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Sennett  against  Bucher 

IN    ERROR. 

In  legal  contemplation,  the  right  of  possession  is  in  the  lessor,  as  against 
a  third  person,  until  the  contract  is  consummated  by  the  entry  of  the  lessee 
upon  the  premises  leased.  When  the  entry  is  made,  such  right  of  possession 
is  transmuted  from  the  lessor  to  the  lessee  as  will  enable  the  latter  to  maintain 
ejectment  under  the  act  of  1806,  or  at  common  law.  Before  entry,  the  lessee 
cannot  maintain  such  action. 

In  an  action  of  ejectment,  brought  by  a  lessor  against  a  lessee,  where  the 
matter  in  controversy  was,  whether  the  lease  to  the  defendant  was  made  for 
one  year  or  three  years,  and  the  plaintiff  had  by  one  witness  proved  that  the 
lease  was  for  one  year,  at  $100  per  annum,  and  the  defendant  had  proved  that 
this  witness  and  the  plaintiff  had  repeatedly  declared,  that  the  lease  was  for 
three  years,  it  is  competent  for  the  defendant  to  prove,  that  for  a  single  year, 
the  premises  were  not  worth  $50,  and  that  for  a  lease  of  three  years  the  pre- 
mises might  have  been  worth  about  $100  per  annum. 

ERROR  to  the  District  Court  of  York  county.  John  Bucher,  the 
defendant  in  error,  brought  an  action  of  ejectment  against  John 
Sennett,  for  a  mill  and  three  acres  of  land,  which  he  alleged  he  had 
leased  to  him  for  one  year,  which  had  expired ;  and  gave  the  fol- 
lowing evidence  by  Joseph  Bucher,  the  plaintiff's  nephew : 

"  I  was  present  in  March  1830,  when  Bucher  and  Sennett  made 
their  bargain.  The  bargain  was  that  Sennett  was  to  have  the  mill, 
and  the  house  in  which  the  miller  lived  for  one  year,  to  commence 
on  the  1st  of  April  1830,  at  a  rent  of  one  huncJred  dollars;  Sennett 
to  keep  up  all  the  repairs  at  his  expense,  and  to  gravel  the  dam,  and 
Bucher  to  find  all  timber  for  the  repairs.  I  made  a  memorandum 
of  this ;  but  Sennett  left  the  house  before  I  had  finished  the  writing. 
This  writing  was  never  signed.  Sennett  took  possession  of  the  mill ; 
and  is  there  still.  I  do  not  know  that  Sennett  saw  or  read  the 
writing  which  I  had  made. 

The  plaintiff  then  rested. 

The  defendant  proved  by  Jacob  Kirk,  the  subscribing  witness, 
the  execution  of  a  lease  of  the  premises  in  controversy  by  John 
Bucher  to  Jacob  Noss,  for  one  year  from  the  first  day  of  April  1831, 
and  offered  the  same  in  evidence,  to  wit :  lease  dated  the  17th  of 
December  1830,  by  which  Bucher  demises  the  premises  to  Noss  for 
one  year  from  the  1st  of  April  1831,  at  which  time  possession  will 
be  given  to  Noss  for  one  hundred  and  fifty  dollars  per  year,  payable 
quarterly." 

This  evidence  was  objected  to  by  the  plaintiff  and  rejected  by  the 
court,  and  an  exception  taken  by  the  defendant. 

The  defendant  then  offered  to  prove  u  that  the  witness  of  the 
plaintiff,  Joseph  Bucher,  in  conversations  respecting  said  lease, 
declared  repeatedly,  that  it  was  a  lease  for  three  years,  and  that  the 
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plaintiff  had  also  declared  that  it  was  for  a  period  of  three  years. 
And  also  to  prove  that  the  mill  and  premises  were  in  bad  condition, 
that  for  a  single  year  they  would  not  have  been  worth  a  rent  of  fifty 
dollars,  that  the  defendant  made  valuable  and  permanent  repairs,  at 

freat  expense  upon  the  premises,  under  the  eye  and  with  the 
nowledge  and  consent  of  the  plaintiff,  and  that  for  a  lease  of  three 
years,  the  premises  might  have  been  worth  about  100  dollars  per 
year.  That  while  these  improvements  were  making  Bucher  was 
present  and  said  that  Sennett  should  have  the  property  for  three 
years."  This  evidence  was  objected  to,  and  the  court  rejected  the 
testimony  offered,  that  for  a  single  year  the  premises  would  not 
have  been  worth  a  rent  of  fifty  dollars,  and  that  for  a  lease  of  three 
years,  they  might  have  been  worth  about  one  hundred  dollars  per 
year,  and  received  the  residue  of  the  testimony  offered ;  to  which 
the  defendant  excepted,  and  the  court  sealed  a  bill. 

The  defendant  then  gave  in  evidence  various  declarations  of  the 
plaintiff  going  to  show  that  the  lease  was  for  three  years  and  the 
plaintiff  gave  testimony  to  rebut  this. 

The  jury  found  a  verdict  for  the  plaintiff;  and  error  was  /iow 
assigned  in  the  rejection  of  the  evidence  contained  in  the  tw  bills 
of  exception  sealed  by  the  court. 

Durkie  and  Lewis,  for  the  plaintiff  in  error. 
Evans  and  Gardner,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — At  the  common  law  no  lease  for  years,  whether  it 
were  with  or  without,  any  reservation  of  rent,  was  looked  upon  as 
complete,  till  an  actual  entry  by  the  lessee ;  for  although  the  lessor 
had  done  all  in  his  power  to  perfect  the  contract,  so  that  he  could 
not  in  any  way  derogate  from  or  avoid  it,  yet  till  there  was  a 
transmutation  of  the  possession  by  the  actual  entry  of  the  lessee, 
it  wanted  the  chief  mark  and  indication  of  his  consent,  without 
which  it  was  thought  unreasonable  to  adjudge  the  lessee,  in  the 
actual  possession,  to  all  intents  and  purposes ;  since  it  might  so 
happen,  as  is  said  in  4  Bac.  Ab.,  tit.  Leases  and  Terms  for  Years 
182,  that  such  lease  was  made  in  the  absence  of  the  lessee ;  and 
when  he  knew  nothing  about  it,  and  perhaps  might  be  greater,  than 
he  would  be  willing  to  take;  or  the  estate  might  be  so  encumbered, 
as  to  bring  a  load  upon  him  rather  than  an  advantage.  For  these 
reasons,  among  others,  the  law  would  not  cast  the  immediate  and 
actual  possession  upon  him,  nolens  volens;  and  therefore  it  was 
that  till  actual  entry,  the  lessee  could  not  maintain  an  action  of 
trespass  or  ejectment,  because  these  actions,  complaining  of  an 
immediate  violation  of  the  possession,  could  not  be  proper,  for  him, 
who  had  no  actual  possession :  4  Bac.  Ab.  172,  and  the  authorities 
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there  cited.  The  defendant  for  the  purpose  of  defeating  the  plain- 
tiff's action,  offered  a  lease,  of  the  premises  in  controversy  to  Jacob 
Noss,  but  without  offering  to  show  that  Noss  had  entered  in  pur- 
suance of  the  lease,  and  by  this  means  perfected  his  title.  It  can- 
not be  doubted,  that  either  Bucher  or  Noss  had  a  right  to  the 
possession,  on  the  supposition,  that  the  previous  lease,  to  the  defend- 
ant had  expired.  Noss  having  failed  to  perfect  his  title,  the  right 
of  action  remains  in  the  lessor.  When  a  lessor  fails  to  deliver  the 
premises  according  to  contract,  the  lessee  has  two  remedies,  either 
a  suit  against  the  lessor  on  his  covenant,  or  he  may,  if  he  thinks 
proper,  enter  and  recover  the  term,  Noss  makes  no  difficulty,  and 
the  objection  sounds  ill  in  the  mouth  of  the  defendant,  who  received 
the  term  from  the  plaintiff,  and  perhaps  it  would  be  no  strained 
presumption  to  suppose  that  the  ejectment  is  brought  to  enable 
Bucher  to  comply  with  his  contract.  That  this  is  the  doctrine  of 
the  common  law,  cannot  be  disputed,  and  in  the  opinion  of  the 
court,  the  Act  of  the  21st  March  1806,  makes  no  change  in  this 
particular.  The  act  was  introduced,  to  alter  the  form  of  the  action 
by  abolishing  the  fiction  of  lease,  entry  and  ouster,  but  was  not 
introduced  to  change  the  essential  principles,  pertaining  to  the 
action  of  ejectment.  Such  a  construction  is  not  necessary  to  effect- 
uate the  object  of  the  legislature.  In  legal  contemplation  the  right 
to  the  possession,  is  in  the  lessor  as  against  a  third  person,  until  the 
contract  is  consummated  by  the  entry  of  the  lessee.  When  entry 
is  made,  such  a  right  of  possession  is  transmuted  from  the  lessor 
to  the  lessee,  as  will  enable  the  latter  to  maintain  ejectment,  under 
the  Act  of  1806,  and  at  common  law. 

But  another  point  has  been  ruled  by  the  court  in  which  we  do 
not  concur.  I  refer  to  the  rejection,  of  the  evidence  of  the  value 
of  the  premises.  The  propriety  of  the  decision  has  been  supported 
because  as  the  plaintiff  says,  the  evidence  goes  to  alter  the  contract ; 
and  if  it  did,  it  would  not  be  easy  to  answer  the  argument,  but 
when  we  take  into  view,  that  the  great  point  here,  was,  what  was 
the  contract,  it  is  not  in  our  opinion  open  to  that  objection.  The 
matter  in  controversy  was,  whether  the  lease  to  the  defendant  was 
made  for  one  or  three  years.  On  the  decision  of  this  point,  the 
verdict  depended.  The  plaintiff  proved  by  one  witness,  that  the 
lease  was  for  one  year,  and  the  defendant  proved  that  the  witness, 
and  the  plaintiff  had  repeatedly  declared,  that  the  lease  was  for 
three  years,  and  then  offered  to  prove,  that  for  a  single  year,  the 
premises  were  not  worth  fifty  dollars,  much  less  one  hundred  dol- 
lars, the  rent  reserved,  but  that  a  lease  for  three  years,  would  be 
worth  one  hundred  dollars  a  year.  In  a  doubtful  case,  as  this  is, 
the  testimony  if  received,  would  and  ought  to  have  been  entitled  to 
some  weight  with  the  jury.  We  are  to  suppose  that  men  in  making 
contracts,  unless  there  is  proof  to  the  contrary,  act  reasonably,  and, 
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therefore,  we  would  rather  incline  to  credit  a  witness,  who  deposes 
that  the  contract  was  such,  as  a  prudent  man  would  make,  rather 
than  him,  whose  testimony  is  at  war  with  the  usual  motives  and 
conduct  of  men.  A.  rents  a  house  to  B.,  by  parol,  and  a  difficulty 
arises,  about  the  quantum  of  rent.  The  lessor  gives  proof  that  the 
lessee  agreed  to  give  five  hundred  dollars  a  year  rent,  and  the 
lessee  that  the  contract  was,  that  he  should  give  but  one  'hundred 
dollars,  surely  it  would  be  pertinent  evidence,  and  I  think  entitled 
to  great  weight,  to  show  that  the  property  was  worth  six  hundred 
dollars,  or  in  another  view  of  the  case  that  it  was  not  worth  more 
than  one  hundred  dollars.  Such  testimony,  in  a  nicely  balanced 
cause,  would  in  all  probability  be  decisive  of  the  controversy ;  but 
certainly  it  should  be  submitted  to  the  jury  for  as  much  as  it  was 
worth.  I  repeat  that  such  testimony  is  only  proper,  when  the 
point  is  to  ascertain  what  the  contract  is,  and  shall  in  no  case  be 
allowed  to  alter  the  contract,  and  this  is  the  distinction.  With 
this  qualification,  it  is  not  liable  to  objection ;  on  the  contrary,  it 
will  serve  to  answer  the  purposes  of  justice,  by  assisting  as  I  believe 
in  the  ascertainment  of  the  truth  of  the  transaction. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Keferred  to   6  H.  63. 


Hersberger  and  another  against  Frederick  Venus 
and  another,  Executors  of  Yenus. 

IN  ERROR. 

An  action  on  a  bail-bond  cannot  be  determined  by  compulsory  arbitration. 

ERROR  to  the  Court  of  Common  Pleas  of  York  county,  to  a 
judgment  rendered  in  that  court,  in  favor  of  the  defendants  in 
error,  who  were  plaintiffs  below,  against  the  plaintiffs  in  error, 
who  were  defendants  below,  upon  the  following  case : 

An  action  of  debt  was  brought  on  a  bail-bond  to  April  term, 
1821.  On  the  3d  of  April  1821,  the  plaintiffs  entered  a  rule  to 
arbitrate,  and  arbitrators  were  appointed  by  the  parties,  under  that 
rule,  and  on  the  25th  of  May  1821,  the  arbitrators  reported  in 
favor  of  the  plaintiffs,  for  one  hundred  and  six  dollars,  and  judg- 
ment was  entered  on  the  report. 

The  declaration  was  filed  on  the  22d  March  1821,  and  recited 
the  issuing  of  a  capias  out  of  the  Common  Pleas,  against  Johnson 
and  McGaw,  to  August  term  1820,  to  answer  James  Hays,  for  the 
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use  of  Frederick  Venus,  the  delivery  of  the  writ  to  the  sheriff,  the 
arrest  of  the  defendants  on  the  10th  of  July,  and  the  execution  of 
a  bail-bond  in  three  hundred  dollars  by  the  defendants  and  Hers- 
berger to  the  sheriff,  stating  the  condition  of  the  bond  in  the 
following  words : 

"  That  if  the  said  James  and  Robert  should  appear,  before  our 
judges  at  York,  &c.,  on  the  first  Monday  of  April,  in  the  year 
1820,  to  answer  the  said  Frederick,  now  deceased,  on  a  plea  of 
trespass  on  the  case,  &c.,  &c.,  then  the  said  obligation  to  be  void, 
or  else  to  be  and  remain  in  full  force  and  virtue." 

Error  was  assigned, 

1.  In  taking  a  judgment  by  arbitration  in  an  action  on  a  bail- 
bond. 

2.  In  that  the  condition  of  the  bond  was  to  appear  in  a  past 
term. 

Lewis,  for  the  plaintiff  in  error. — The  cause  of  action  was  not 
arbitrable :  Brubaker  v.  Meek,  6  S.  &  R.  542.  The  condition  of 
the  bond  is  impossible. 

Barnetz,  contra,  cited  2  Penna.  Pra.  504 ;  8  S.  &  R.  577. 

PER  CURIAM. — An  action  on  a  bail-bond  cannot  be  determined 
by  compulsory  arbitration,  because  it  would  deprive  the  defendant 
of  the  usual  equitable  relief;  and  this  has  frequently  been  deter- 
mined already. 

Judgment  reversed  and  record  remitted,  with  directions 
to  proceed. 

Referred  to,  1  C.  75. 


May  1832.]  OF  PENNSYLVANIA.  397 


Warfel  against  Beam. 


IN   ERROR. 


The  District  Court  of  the  city  and  county  of  Lancaster,  has  not  jurisdiction 
in  an  action  of  trespass,  quare  clausum  fregit,  where  an  award  was  made  for 
$30,  and  the  counsel  for  the  plaintiff  did  not  certify  in  his  precipe,  that  the 
matter  in  controversy,  exceeded  $100. 

ERROR  to  the  District  Court  of  the  city  and  county  of  Lancas- 
ter, where  judgment  was  entered  upon  a  report,  for  thirty  dollars, 
of  arbitrators  chosen  upon  a  rule  entered  by  the  defendant,  in  an 
action  of  trespass  quare  clausum  fregit,  brought  by  Jacob  Beam, 
the  defendant  in  error,  against  John  Warfel,  the  plaintiff  in  error, 
and  in  which  the  attorney  for  the  plaintiff  did  not  certify  in  his 
precipe  the  amount  in  controversy,  and  no  declaration  had  been 
filed. 

R.  Frazer.  for  the  plaintiff  in  error. 
Norris,  contra. 

PER  CURIAM. — It  is  impossible  to  sustain  this  judgment,  the 
District  Court  being  clearly  without  jurisdiction. 

Judgment  reversed. 
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Where  under  the  provisions  of  a  will,  a  trustee  was  appointed  to  whom 
a  fund  was  paid,  the  interest  of  which  only  was  payable  to  the  cestui  que 
trust<  for  his  maintenance,  and  the  trustee  mismanaged  the  fund,  was  guilty 
of  a  breach  of  trust,  and  was  likely  to  become  insolvent,  an  action  of  indebi- 
tatus  assumpsit  in  the  name  of  the  cestui  que  trust  will  lie  against  him. 

The  object  of  the  suit,  however,  is  to  preserve  the  fund  ;  to  prevent  waste, 
mismanagement,  and  fraud  on  the  part  of  the  trustee,  and  this  only  by  laying 
hands  on  the  money  and  placing  it  at  the  disposal  of  the  court ;  which  may 
be  done  by  controlling  the  process  of  the  court;  by  an  order  endorsed  on  the 
execution,  directing  the  sheriff  to  bring  the  money  into  court.  Or  the  court 
may  enter  a  special  judgment. 

It  is  competent  in  such  action  for  the  plaintiff  to  prove,  that  the  executor 
of  the  will,  who  had  appointed  the  trustee  by  virtue  of  it,  had  assented  to 
the  suit. 

The  Act  of  the  29th  of  March  1823,  does  not  embrace  the  case  of  a  trust 
created  by  will. 

ERROR  to  the  District  Court  for  the  city  and  county  of  Lancas- 
ter. This  was  an  action  of  indebitatus  assumpsit  for  money  had 
and  received,  brought  by  Philip  Martzell  against  Christian  Stauffer, 
to  recover  from  the  defendant  a  sum  of  money,  which  he  had 
received  for  the  plaintiff,  as  a  trustee,  appointed  under  the  will  of 
Wendal  Martzell,  deceased,  which  so  far  as  it  related  to  this  case, 
was  as  follows : 

"  Item.  It  is  my  will  that  my  two  sons  John  and  Christian  shall 
buy  a  piece  of  land  for  my  son  Philip,  with  necessary  buildings 
of  the  value  not  less  than  five  hundred  pounds,  but  with  the  said 
Philip's  consent,  and  they  shall  help  him  with  farming  utensils, 
horses,  cows,  wagon,  and  such  other  articles  that  he  would  want  to 
cultivate  his  land,  if  bought ;  but  the  title  (if  any  land  so  bought) 
shall  be  made  to  his  children,  and  their  heirs  and  assigns  for  ever. 
He  shall  and  may  live  on  it,  and  draw  all  income  of  it  during  his 
life,  but  no  deed  shall  be  made  to  him  as  aforesaid. — Item.  It  is 
my  will  that  there  shall  be  always  a  certain  person  appointed  by 
my  executors  who  shall  have  the  sole  care  of  him  and  his  property. 
Should  it  be  considered  more  advantageous  to  him,  and  his  chil- 
dren not  to  buy  land,  then  the  money  shall  be  put  out  upon  interest, 
or  my  sons  John  and  Christian  may  keep  it  upon  interest  and  pay 
him  as  much  of  the  interest  as  may  be  necessary  for  his  main- 
tenance. But  if  my  son  Philip  should  at  any  time  after  some 
years'  trial,  appear  a  sober  industrious  person,  to  the  satisfaction 
of  my  sons  John  and  Christian,  and  the  man  so  appointed  to  take 
care  of  him  and  his  property,  then  they  may  pay  him  his  share  to 
himself,  or  as  might  be  thought  best." 

The  testator  appointed  John  Martzell  and  Abraham  Reist  exe- 
cutors of  his  will.  It  was  dated  on  the  22d  day  of  January  1804, 
and  was  proved  on  the  4th  day  of  March,  following.  Christian  and 
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John  Martzell  died  before  the  year  1811.  On  the  first  of  April 
1818,  Abraham  Reist,  the  surviving  executor  of  Wendal  Martzell, 
by  an  instrument  in  writing,  appointed  Christian  Stauffer,  the 
defendant,  as  guardian  of  Philip  Martzell,  under  the  will  of  Wendal 
Martzell,  and  one  Samuel  Ensminger,  a  former  guardian,  paid  to 
Stauffer  two  thousand  three  hundred  and  ninety  dollars,  the  trust 
fund  which  had  been  in  his  hands.  This  suit  was  commenced  on 
the  27th  of  October  1823.  Philip  Martzell  died  after  this  suit 
was  brought,  and  John  Levering,  his  administrator,  was  substi- 
tuted. On  the  trial  of  the  cause  the  plaintiff  offered  to  prove  by 
Abraham  Reist,  that  before  this  suit  was  brought,  he,  so  far  as  he 
had  either  interest  or  control  in  the  matter,  or  had  consent  to  give, 
had  consented  that  this  suit  should  be  instituted,  knowing  that  if 
a  judgment  or  lien  were  not  obtained  against  the  defendant,  the 
money  in  his  hands  would  be  lost.  The  defendant  objected  to  this 
evidence,  and  it  was  rejected  by  the  court,  and  a  bill  of  exceptions 
taken  by  the  plaintiff.  It  appeared  in  evidence  that  the  defend- 
ant was  largely  in  debt  before  the  suit  was  brought,  that  he  then 
kept  a  store  and  tavern,  and  had  considerable  property ;  but 
although  in  good  credit  with  some  men,  with  others  he  was  in  bad 
credit,  and  that  on  the  17th  of  June  1825,  he  executed  a  deed  of 
assignment  for  the  benefit  of  his  creditors,  under  which  an  as- 
signee's account  was  settled,  by  which  a  balance  of  upwards  of 
three  thousand  dollars  only  appeared  to  be  applicable  to  his  debts 
of  the  first  class  in  the  deed  of  assignment,  which  amounted  to 
more  than  seventeen  thousand  dollars.  The  plaintiff  also  proved 
that  after  his  suit  was  brought,  the  defendant  said  he  did  not  much 
care  whether  he  gained  or  lost  it,  he  would  keep  it  in  court  until 
the  estate  was  spent.  It  appeared  also  that  the  plaintiff  lived  with 
a  relation  of  his,  and  continued  to  be  intemperate  until  the  time  of 
his  death,  and  that  the  defendant  had  taken  no  care  of  him.  No 
land  had  been  purchased  for  him  under  the  will  of  his  father. 

The  District  Court  charged  the  jury  that  the  plaintiff  was  not 
entitled  to  recover,  and  error  was  assigned  in  this,  and  in  the  bill 
of  exceptions  to  evidence. 

The  caused  was  argued  by  CTiampneys  for  the  plaintiff  in  error, 
and  by  Montgomery  and  Jenkins  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — Wendal  Martzell  made  his  last  will  and  testament, 
and  among  other  matters  devised  as  follows :  Item.  It  is  my  will 
that  my  two  sons  John  and  Christian,  shall  buy  a  piece  of  land 
for  my  son  Philip,  with  the  necessary  buildings,  of  the  value  not 
less  than  five  hundred  pounds,  and  with  the  said  Philip's  consent, 
and  they  shall  help  him  with  farming  utensils,  horses,  cows,  wagon, 
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and  such  other  articles,  that  he  would  want,  to  cultivate  the  land, 
if  bought ;  but  the  title  (if  any  land  is  bought),  shall  be  made  to 
his  children,  and  their  heirs  and  assigns  for  ever.  He  shall  and 
may  live  on  it,  and  draw  all  the  income  of  it,  during  life,  but  no 
deed  shall  be  made  to  him,  as  aforesaid. 

Item.  It  is  my  will,  that  there  shall  be  always  a  certain  person 
appointed  by  my  executors,  who  shall  have  the  sole  care  of  him, 
and  his  property.  Should  it  be  considered  to  be  more  advan- 
tageous for  him  and  his  children,  not  to  buy  land,  then  the  money 
shall  be  put  out  upon  interest,  or  my  sons  John  and  Christian  may 
keep  it  upon  interest,  and  pay  him  as  much  of  the  interest  as  may 
be  necessary  for  his  maintenance.  But  if  my  son  Philip  should 
at  any  time  after  some  years'  trial,  should  appear  a  sober  indus- 
trious person,  to  the  satisfaction  of  my  sons  John  and  Christian, 
and  the  man  so  appointed  to  take  care  of  him  and  his  property, 
then  they  may  pay  his  share  to  himself,  or  do  as  might  be  thought 
best. 

The  testator  appointed  John  Martzell  and  Abraham  Reist  exe- 
cutors. John  Martzell  and  Christian  Martzell,  the  sons,  are 
dead ;  Abraham  Reist  is  the  surviving  executor.  In  pursuance 
of  the  power  in  the  will  (and  this  we  think  a  good  execution  of 
the  power),  Abraham  Reist,  the  surviving  executor,  appointed 
in  the  first  instance  Samuel  Ensminger,  guardian  and  trustee  of 
the  person  and  estate  of  Philip,  and  afterwards  by  a  subsequent 
arrangement  appointed  the  defendant,  Christian  Stauffer.  Chris- 
tian Stauffer  received  in  money  and  goods  (which  the  jury 
would  have  been  warranted  in  finding,  were  afterwards  converted 
into  money),  two  thousand  three  hundred  and  ninety  dollars. 
The  plaintiff  offered  to  prove  (and  in  giving  judgment  in  this 
cause  we  must  take  it  proved),  that  Christian  Stauffer,  was  in  fail- 
ing circumstances  at  the  time  suit  was  commenced,  and  that  he 
afterwards  assigned  all  his  property  for  the  benefit  of  certain  pre- 
ferred creditors.  The  plaintiff  also  proved,  that  Stauffer  declared 
that  he  did  not  care  much  whether  he  gained  the  suit  or  not. 
He  would  keep  it  in  court  until  the  whole  estate  was  spent.  No 
land  was  purchased  by  the  sons  for  Philip's  use.  It  was  fully 
proved,  that  Philip  continued  an  habitual  drunkard  until  his  death. 
This  is  an  action  of  mdebitatus  assumpsit,  brought  by  the  cestui 
que  trust,  against  an  insolvent  and  fraudulent  trustee,  and  the  ques- 
tion is,  whether  in  Pennsylvania,  the  fund  under  such  circum- 
stances may  be  recovered.  If  we  had  a  court  of  chancery,  the 
remedy  would  be  plain.  It  is  a  settled  principle  of  that  court, 
that  an  executor  or  other  trustee,  who  mismanages  or  puts  the 
assets  in  jeopardy  by  his  insolvency,  existing  or  impending,  should 
be  prevented  from  further  interfering  with  the  estate,  and  that 
the  funds  should  be  withdrawn  from  his  hands ;  Elmendorf  v . 
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Lansing,  4  Johns.  Ch.  565 ;  Monell  v.  Monell,  5  Id.  296 ;  Batten 
v.  Earnley,  2  P.  Wms.  162;  Utterson  v.  Main,  3  Id.  334;  4 
Brown  277.  It  is  the  common  practice  of  the  Court  of  Chancery 
to  compel  the  insolvent  or  fraudulent  trustee  to  give  security,  or  to 
bring  the  money  into  court,  and  where  that  is  done,  the  court 
appoints  a  receiver.  The  fund  in  the  hands  of  the  receiver  abides 
the  further  order  of  the  court.  In  a  case  such  as  the  present,  a 
court  of  chancery  would,  without  hesitation,  compel  Stauffer  to 
bring  the  money  into  court.  If  the  evidence  is  to  be  believed,  he 
has  grossly  and  fraudulently  mismanaged  the  fund,  and  has  been 
guilty  of  a  wanton  and  wilful  breach  of  trust.  In  Batten  v.  Earn- 
ley, a  case  in  some  respeccs  like  the  present,  the  chancellor,  in  the 
case  of  an  executor,  because  he  had  expressed  himself  in  words 
threatening  to  defeat  an  annuity,  directed  the  master  to  see  a  suffi- 
cient part  of  the  personal  estate,  in  the  hands  of  an  executor,  set 
apart  and  assigned  to  a  trustee,  in  trust  to  secure  the  annuity.  All 
the  cases  show,  and  particularly  the  one  just  cited,  the  control 
which  that  court  uses  to  prevent  the  mismanagement  and  abuse  of 
trust,  when  there  is  a  good  reason  to  believe  that  mismanagement 
or  abuse  is  intended.  As,  then,  we  have  no  court  of  chancery,  we 
are  obliged  from  necessity,  and  to  prevent  a  failure  of  justice,  to 
resort  to  our  common-law  action,  which,  although  a  less  direct  and 
a  more  clumsy  mode,  has  been  made  effectual  in  many  cases  to 
effect  equitable  relief.  This  suit  can  be  sustained  on  equitable 
principles,  and  those  principles,  although  we  are  destitute  of  a 
court  whose  peculiar  business  it  is  to  give  them  effect,  have  been 
recognised,  and  engrafted  into  our  system  of  jurisprudence,  from 
the  earliest  decisions  of  which  any  note  has  been  taken.  It  is 
almost  useless  to  enumerate  instances  of  the  kind.  They  are 
familiar  to  all  in  the  least  acquainted  with  the  jurisprudence  of  the 
state.  Many  of  them  have  been  mentioned  in  Bixler  and  Wife  v. 
Kunkle,  17  S.  &  R.  298.  These  rules,  as  is  there  said  by  Justice 
Tod,  who  delivered  the  opinion  of  the  court,  have  become  rules  of 
property.  The  principle  I  take  to  be  this :  equitable  relief  has 
been  invariably  granted,  when  it-  can  be  done  consistently  with  the 
forms  knotvn  to  the  common  law. 

In  Pennsylvania,  says  Chief  Justice  Tilghman,  in  Cope  v.  Smith's 
Executors,  8  S.  &  R.  115,  the  court  hold  themselves  bound  to 
administer  equity,  in  all  cases  where  the  forms  of  law  do  not 
restrain  them.  In  the  action  of  ejectment,  for  instance,  which  is 
very  little  trammelled  by  form,  they  consider  that  as  done  which  a 
court  of  equity  would  decree  to  be  done.  They  will  permit  a  pur- 
chaser of  land  to  recover  it  from  the  seller,  when  he  has  paid  all 
the  purchase-money,  according  to  the  contract,  or  tendered  it  and 
brings  it  into  court.  So,  in  an  action  on  the  bond,  they  will  permit 
the  obligor  to  make  any  plea  which  would  entitle  him  to  relief  in 
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equity.  These  principles  have  been  engrafted  in  the  juridical  code 
o-f  this  state,  from  time  to  time,  and  were  in  truth  indispensable  to 
prevent  a  failure  of  justice:  Brown  v.  Furer,  4  S.  &  R.  217. 
Here  the  action  is  indebitatus  assumpsit,  which  is  as  little  tram- 
melled by  form  as  an  ejectment.  The  remedy  is  in  the  nature  of  a 
bill  in  chancery,  and  may  well  be  made  a  means  of  withdrawing  a 
fund  from  a  fraudulent  trustee,  without  doing  violence  either  to  the 
form  or  the  principles  of  the  action.-  Sir  William  Blackstone,  in 
speaking  of  a  court  of  chancery,  says,  in  these  early  times,  the 
chief  judicial  employment  of  the  chancellor  must  have  been  in 
devising  new  writs,  directed  to  the  courts  of  common  law,  to  give 
remedy  in  cases  where  none  was  before  administered ;  and  to 
quicken  the  diligence  of  the  clerks  in  chancery,  who  were  too 
much  attached  to  ancient  precedents,  it  is  provided  by  statute 
West.  2,  13  Edw.  I.,  c.  24,  that  whensoever,  from  thenceforth,  in 
one  case  a  writ  shall  be  found  in  chancery,  and  in  a  like  case 
falling  under  the  same  right,  and  requiring  like  remedy,  no  pre- 
cedent of  a  writ  can  be  produced,  the  clerks  in  chancery  shall 
agree  in  forming  a  new  one,  and  if  they  cannot  agree,  it  shall  be 
adjourned  to  the  next  Parliament,  when  a  writ  shall  be  framed,  by 
consent  of  the  learned  in  the  law,  lest  it  happen  that  the  court  of 
our  lord  the  king  be  deficient  in  doing  justice  to  the  suitors.  And 
this  accounts  for  the  great  variety  of  writs  of  trespass  on  the  case, 
to  be  met  with  in  the  register,  whereby  the  suitor  had  ready  relief, 
according  to  the  exigency  of  his  business,  and  adapted  to  the  spe- 
cial reason  and  equity  of  his  very  case.  Which  provision,  says  the 
excellent  commentator  (with  a  little  accuracy  in  the  clerks  of  the 
chancery,  and  a  little  liberality  in  the  judges,  by  extending  rather 
than  narrowing  the  remedial  effects  of  the  writ),  might  have  effect- 
ually answered  all  the  purposes  of  a  court  of  equity,  except  that  of 
obtaining  a  discovery  by  the  oath  of  the  defendant.  And  this  was 
also  the  opinion  of  Fairfax,  who  is  said  to  have  been  a  very  learned 
judge,  in  the  time  of  Edward  the  Fourth,  and  the  opinion  derives 
strength  by  the  fact  that  the  distinction  between  law  and  equity,  as 
administered  in  different  courts,  is  not  at  present  known,  nor  does 
it  seem  ever  to  have  been  known  in  any  other  countries,  at  any 
time,  except  England  and  some  of  the  states  of  this  union.  As  we 
have  no  clerk  in  chancery,  it  is  the  duty  of  the  courts  themselves, 
so  to  fashion  our  remedies  as  to  administer  relief  to  suitors,  accord- 
ing to  the  exigency  of  their  business,  and  adapted  as  near  as  may  be, 
without  violence  to  the  forms  and  boundaries  of  action  to  the  specialty, 
reason  and  equity  of  his  very  case.  And,  unless  some  liberality  is 
shown  by  the  courts,  in  this  respect,  we  must  give  up  the  boast  of  the 
common  law,  that  there  is  no  wrong  without  a  remedy,  as  this  case 
most  fully  shows.  If,  as  has  been  contended  here,  where  there  is  a 
right,  as  Chief  Justice  Tilghman  says,  in  Brown  v.  Furer,  4  S.  &  R. 


May  1832.]  OF  PENNSYLVANIA.  403 

[Martzell  v.  Stauffer.] 

217,  we  must  not  suffer  it  to  be  said  that  there  is  no  remedy  (and 
this,  it  must  be  remembered,  seems  to  have  been  the  grounds  of  the 
decision  of  the  district  court),  the  fund  went  necessarily  into  the 
hands  of  the  cestui  que  trust,  it  would  be  difficult  to  answer  the  ob- 
jections, that  a  recovery  would  defeat  the  intention  of  the  testator, 
as  it  is  manifest  he  wished  to  prevent  Philip  controlling  the  fund, 
unless  his  habits  were  materially  changed.  The  object  of  the  suit, 
however,  is  to  preserve  the  fund.  To  prevent  waste,  mismanage- 
ment and  fraud,  on  the  part  of  the  trustee,  and  this  only  can  be 
done  by  laying  hands  on  the  money  and  placing  it  at  the  disposal 
of  the  court,  and  this  may  be  effectually  done  by  controlling  the 
process  of  the  court,  by  an  order  endorsed  on  the  execution  direct- 
ing the  sheriff  to  bring  the  money  into  court,  in  compliance  with 
the  mandate  of  the  writ.  The  court  might  enter  a  special  judg- 
ment, which,  perhaps,  would  be  the  better  way,  or  merely  control 
the  execution  of  the  writ,  and  which  ever  way  is  thought  the  most 
advisable,  the  effect  will  be  the  same. 

The  bill  in  chancery  is  in  the  name  of  the  cestui  que  trust,  and  so 
here,  in  analogy  to  the  chancery  remedy,  may  be  brought  by  him, 
especially  when  the  executor,  who  has  the  power  of  appointing  the 
guardian,  under  the  will,  assents  to  the  suit.  It  has  been  asked, 
what  power  has  the  court  over  the  money  after  it  is  recovered,  what 
disposition  can  they  make  of  it  ?  and  this,  I  confess,  is  the  most 
difficult  part  of  the  case.  I,  however,  consider  that  the  objection  is 
in  some  measure  obviated  by  the  particular  circumstances  of  this 
case.  The  recovery  of  the  fund  from  the  trustee,  virtually  dis- 
charges him  from  the  duties  as  trustee,  and  leaves  the  power  of 
appointing  another  trustee  (under  the  direction  of  the  court),  to  the 
surviving  executor.  When  the  money  is  recovered  and  an  appoint- 
ment made,  he  will  be  entitled  to  receive  under  the  orders  of  the 
court.  Whether  the  court  would  have  a  general  power  to  appoint  a 
trustee,  a  receiver,  to  manage  the  fund,  according  to  the  directions 
of  the  will,  I  give  no  opinion,  because  I  have  no  opinion  to  give, 
and  it  is  not  necessary  at  this  time  to  form  one.  It  would  be  a 
reproach  to  our  system  of  jurisprudence,  if  a  wrong,  such  as  this, 
admitted  of  no  remedy,  and  this  would  be  the  case,  unless  the  action 
can  be  supported ;  and  this  leads  me  to  consider  the  argument  drawn 
from  the  Act  of  29th  March  1 823.  It  is  said  that  the  legislature 
has  in  that  act  given  ample  remedy  to  the  cestui  que  trust,  and  if 
this  were  so,  I  acknowledge  it  would  be  an  argument  difficult  to 
answer,  as  this  action  can  only  be  defended  upon  the  ground  that  it 
is  necessary  to  prevent  a  failure  of  justice.  I  have  looked  into  the 
act  with  an  anxious  desire  to  find  that  it  embraced  the  case  of  a 
trust  created  by  will,  but  I  cannot  bring  myself  to  believe  that  the 
legislature  intended  to  embrace  it.  It  would  not  seem  to  me  that  a 
case,  such  as  the  present,  was  in  their  contemplation,  but  extends 
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only  to  trusts  created  by  conveyance,  assignment  or  transfer.  It 
would  be  doing  violence  to  language  to  extend  the  construction  so 
as  to  embrace  a  trust  created  by  will.  The  legislature  have,  from 
time  to  time,  invested  the  courts  with  certain  specific  chancery 
powers.  The  Act  of  the  24th  of  March  1818,  gave  an  adequate 
remedy  against  the  assignee  or  trustee,  under  the  Act  for  the  relief 
of  insolvent  debtors  and  the  assignees,  under  a  voluntary  or  com- 
pulsory assignment.  The  act  had  reference  principally  to  an 
assignment  by  debtors,  in  failing  circumstances,  which  has  become 
very  common  in  Pennsylvania,  by  which  a  legal  preference  is  mostly 
given  to  creditors,  for  whose  benefit  the  assignment  is  made.  Further 
to  extend  the  remedy,  they  passed  the  Act  of  the  29th  of  March 
1823,  in  which  a  more  prompt  and  summary  remedy  is  given  in 
certain  cases  specified,  but  which  cannot  be  made  fairly  to  include 
trusts  created  by  will,  and  I  do  not  feel  myself  at  liberty  to  supply 
an  omission,  either  designed  or  accidental.  Had  it  occurred  to  the 
members  of  the  legislature  that  a  more  prompt  and  summary  remedy 
was  wanted  in  cases  of  such  trust,  I  have  no  doubt  they  would  have 
been  included.  But  there  is  no  reason  why  we  should  extend  the 
operation  of  the  act  further  than  the  words  and  the  intention  of  the 
legislature  will  fairly  warrant.  If  the  legislature  would  at  once 
vest  full  power  in  the  courts,  in  all  cases  of  trust,  and  also  include 
cases  of  fraud  and  accident,  it  would  prove  a  most  salutary  and 
beneficial  change,  but  until  this  is  done,  we  must  continue  to  ad- 
minister equitable  relief,  under  the  common-law  form,  so  as  to  attain 
justice,  and  prevent  injustice  and  fraud. 

We  are  of  opinion,  that  the  plaintiffs  had  a  right  to  show  the  in- 
solvency of  Christian  Stauffer,  and  that  Abraham  Reist  assented  to 
the  suit.  We  are  also  of  the  opinion,  that  the  exception  to  the 
charge  has  also  been  sustained.  Other  points  were  mentioned  in 
the  argument,  which  it  is  immaterial  to  notice,  as  it  is  believed  that 
these  principles  embrace  the  whole  case. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

'   Referred  to,  4  Wh.  182,  and  subsequent  legislation  reviewed. 

Referred  to,  11  Wr.  291  ;  7  N.  435 :  s.  c.  7  W.  N.  C.  206. 

Followed,  6  W.  &  S.  258. 

For  summary  of  heads  of  Equitable  Jurisdiction  subsequently  conferred 
on  our  courts,  see  Bispham's  Eq.,  §  15,  note. 
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Whitehill,  Administrator  of  Whitehill,  against  Wil- 
son, Executor  of  Wilson. 

IN    ERROR. 

The  revocation  of  a  levy  on  the  goods  of  one  of  two  sureties,  against  whom 
judgment  had  been  obtained,  does  not  release  his  co-surety  :  as  between  them- 
selves they  are  both  principals,  and  the  creditor  was  not  bound  to  pursue  his 
seizure  of  the  goods  of  either,  for  the  benefit  of  the  other. 

A  parol  release  of  a  judgment,  is  sufficient  in  equity,  but  a  consideration 
is  necessary  to  support  it.  It  is  not  enough  that  it  is  in  writing,  if  without 
a  consideration.  All  contracts  are  either  by  specialty  or  parol,  there  is  nc 
third  class  of  contracts  in  writing.  If  they  be  merely  written,  and  not  special 
ties,  they  are  parol,  and  a  consideration  must  be  proved. 

To  leave  to  a  jury  the  finding  of  a  fact,  without  the  color  of  proof,  is  error. 

ERROR  to  the  Court  of  Common  Pleas  of  Lancaster  county. 

George  Whitehill,  and  James  Whitehill,  in  his  lifetime,  on  the 
31st  of  May  eighteen  hundred  and  nineteen,  obtained  j-udgment  by 
award  of  arbitrators,  against  Samuel  A.  Whitehill,  John  Wilson, 
and  James  Boyd,  for  six  thousand  six  hundred  and  forty-nine  dol- 
lars, upon  a  bond,  in  which  Samuel  A.  Whitehill  was  principal, 
and  John  Wilson  and  James  Boyd  his  sureties.  On  this  judgment 
a  fieri  facias  issued  to  April  term  eighteen  hundred  and  twenty-one, 
which  was  returned  on  the  thirty-first  day  of  December  eighteen 
hundred  and  twenty- two,  "  time  given  by  the  plaintiffs."  The  court 
granted  a  rule  to  show  cause  why  this  execution  should  not  be  set 
aside,  so  far  as  relates  to  John  Wilson,  and  also  why  all  other 
proceedings  against  the  said  John  Wilson,  in  said  cause  should  not 
be  stayed,  and  enjoined,  or  that  an  issue  be  directed,  &c. 

Subsequently  an  issue  was  directed  to  try  "  whether  by  certain 
acts  of  James  Whitehill,  John  Wilson,  one  of  the  three  obligors  in 
the  bond  upon  which  the  said  judgment  was  obtained,  was  not  dis- 
charged from  the  payment  of  the  said  bond  and  judgment." 

This  was  that  issue,  framed  upon  a  wager,  between  John  D. 
Wilson,  executor  of  John  Wilson,  who  was  then  dead,  as  plaintiff, 
and  James  Whitehill,  administrator  of  James  Whitehill,  who  was 
also  dead,  as  defendant. 

It  appeared  on  the  trial  of  the  cause,  that  James  Whitehill,  the 
defendant's  intestate,  on  the  seventh  April  eighteen  hundred  and 
twenty-one,  signed  and  gave  to  James  Boyd  the  following  paper : 
"  I,  James  Whitehill,  hereby  certify,  that  Col.  James  Boyd's  pro- 
perty is  free  from  any  levy  on  my  account;"  and  on  the  9th  of 
April  he  signed,  and  gave  to  the  sheriff,  the  following  paper,  which 
was  filed  of  record  with  the  execution  against  Samuel  A.  Whitehill, 
John  Wilson,  and  James  Boyd: 
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"  JOHN  MATHIOT,  Esq., — Sir, 

"  I  wish  you  to  advertise  the  property  of  Samuel  A.  Whitehill, 
and  sell  as  soon  as  you  conveniently  and  legally  can.  As  he  lives 
at  the  extreme  edge  of  the  county,  you  will  please  give  such  early 
and  timous  notice  that  it  may  have  a  general  spread.  The  property 
of  John  Wilson  will  remain  under  levy,  so  as  to  make  sale  the  first 
or  second  week  in  June  next.  The  property  of  James  Boyd  may 
be  considered  as  not  levied  on." 

A  witness  testified : 

"It  was  some  time  in  the  year  eighteen  hundred  and  twenty-one, 
I  was  at  Judge  Whitehill's  house,  in  Strasburg.  Knowing  that 
Mr.  Boyd's  property  was  levied  on  by  Mr.  Whitehill,  and  that  Mr. 
Boyd  was  in  debt,  on  his  own  account,  I  thought  proper  to  state 
to  Judge  Whitehill,  that  if  he  could  release  James  Boyd  with  safety 
to  himself,  I  thought  it  would  be  proper  and  desirable — we  had 
then  a  free  conversation  on  the  subject.  I  said  this  in  relation  to 
Boyd  being  bail  for  Whitehill,  as  he  was  likely  to  be  pressed — we 
had  a  free  conversation  as  to  the  circumstances  of  Boyd,  the  parti- 
culars of  which  I  do  not  recollect.  The  object  was  to  impress  the 
propriety  of  this  release,  that  is  so  far  as  I  was  concerned  in  it. 
Some  time  after  this,  perhaps  six  weeks,  I  was  again  at  Judge 
Whitehill's.  He  then  introduced  the  subject  himself,  and  said  to 
me  he  thought  he  had  got  that  matter  fixed  about  which  he  was 
speaking  to  me,  in  relation  to  the  property  of  James  Boyd.  I 
believe  that  was  nearly  all ;  we  were  speaking  in  relation  to  the 
property  of  James  Boyd.  I  believe  I  have  related  all  my  knowl- 
edge of  what  passed,  which  I  can  recollect  with  sufficient  distinct- 
ness to  give  testimony.  I  believe  the  amount  of  the  conversation 
was  that  James  Boyd  was  discharged.  Cross-examined : — I  do  not 
recollect  that  he  informed  me  he  had  a  levy  on  Mr.  Boyd's  personal 
property,  nothing  was  said  about  a  levy  that  I  remember.  This 
was  some  time  in  the  year  before  Judge  Whitehill  died.  I  think 
he  died  in  the  spring  of  eighteen  hundred  and  twenty-two." 

A  paper  containing  the  levy  was  shown  to  the  sheriff,  who  said 
he  thought  it  was  the  levy,  but  that  he  did  not  make  it  himself.  His 
deputy  testified: 

"  I  made  a  levy  on  the  property  of  James  Boyd;  it  was  made  in 
April,  eighteen  hundred  and  twenty-one,  sixth  April  eighteen  hun- 
dred and  twenty-one.  I  levied  on  the  personal  property  that  was 
in  the  barn  and  the  house;  I  did  not  see  all  the  articles;  I  put  them 
down  as  Mr.  Whitehill  told  me.  I  think  they  would  sell  for  three 
hundred  dollars  more  or  less.  I  did  not  see  all  the  property  levied 
on.  Old  Mr.  Whitehill  and  Mrs.  Boyd  told  me  the  things  to  put 
down.  I  did  not  get  into  one  of  the  rooms  at  all  up  stairs. 

Cross-examined : — James  Boyd  came  home  while  we  were  there ; 
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Boyd  said  if  he  had  been  there  the  levy  should  not  have  been  made. 
Mr.  Whitehill  said  it  made  no  difference,  he  had  to  do  it ;  he  had 
to  make  a  formal  levy  as  he  had  made  one  on  Mr.  Wilson.  Mr. 
Boyd  said  it  would  hurt  his  credit,  they  would  push  other  debts. 
Mr.  Whitehill  said  it  might  be  kept  a  secret.  There  was  no 
stranger  about  the  house  but  the  minister.  Mr.  Mathiot  came, 
then  we  got  upon  our  horses  and  went  off.  The  property  might  be 
worth  more  than  three  hundred  dollars,  but  not  at  sheriff's  sale. 
I  do  not  know  how  many  horses  there  were,  I  did  not  see  all  the 
horses.  I  remember  a  fine  stud  horse  in  the  stable.  I  just  put 
down  nothing  but  what  he  told  me." 

The  sheriff  then  gave  evidence:  "No  other  levy  was  made  on 
James  Boyd's  property  that  I  know  of.  I  levied  on  John  Wilson's 
property  the  same  day.  The  defendants  in  the  execution  were 
Whitehill,  Boyd  and  Wilson.  Wilson's  property  was  advertised  to 
be  sold  at  three  times  ;  first  sale  to  be  on  the  6th  of  March.  I 
made  a  levy  on  the  6th  of  April  1821 ;  that  property  advertised  to 
be  sold  on  the  nineteenth  of  January,  eighteen  hundred  and  twenty- 
two.  This  advertisement  fixes  the  sale  on  the  nineteenth  of  Sep- 
tember, eighteen  hundred  and  twenty-two.  I  did  not  sell  on  that 
day ;  I  attended ;  Judge  Whitehill  was  there  and  his  son  Samuel 
A.  Whitehill  and  John  Wilson.  Some  arrangement  was  made 
between  the  parties  to  stop  the  sale.  In  consequence  of  entering 
into  a  new  bond  this  sale  was  stopped ;  a  new  bond  for  a  balance 
on  an  old  execution.  It  included  the  negro  child  and  some  grain. 
Sale  was  stopped  on  this  compromise.  I  do  not  recollect  any  ob- 
jection to  the  claim  either  at  this  time  or  any  other.  The  return 
of  'time  given  by  the  plaintiffs,'  could  not  have  been  made  before 
this.  I  have  no  recollection  about  the  time  of  the  return.  Samuel 
A.  Whitehill  was  sent  for.  I  do  not  recollect  as  to  his  objecting 
to  entering  into  the  bond.  I  sold  the  personal  property  of  Samuel 
A.  Whitehill ;  John  Wilson  purchased  considerable  in  for  him, 
household  and  other  property. 

The  court  were  requested  to  charge  the  jury, 

1.  That  the  distinction  between  principal  and  surety  does  not 
cease  after  judgment  obtained  on  the  original  security,  and  that  as 
to  subsequent    transactions,  equity  views  them  with  equal  favor, 
and  that  the  distinction  is  carried  throughout  from  the  first  incep- 
tion of  the  contract,  to  the  final  consummation  and  discharge  of 
the  same. 

2.  But  should  the  court  be  of  opinion  that  by  the  judgment  ob- 
tained on  the  original  security  to  August  term,  eighteen  hundred 
and  nineteen,  the  distinction  between  the  principal  and  surety  by 
law  ceased,  yet  if  the  jury  from  the  testimony  of  the  Rev.  A.  Babbet, 
that  the  defendant's  intestate  said  "he  thought  he  had  got  that 
matter  fixed  in  relation  to  the  property  of  James  Boyd,"  can  fairly 
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infer  that  the  said  intestate  had  released  the  said  Boyd,  that  then 
the  release  of  Boyd  would  enure  to  the  benefit  of  both,,  as  well  in 
law  as  in  equity,  and  the  verdict  should  be  for  the  plaintiff. 

3.  That  if  the  jury  believe  the  testimony  of  the  Rev.  Mr.  Babbet, 
that  the  "  amount  of  the  conversation"  with  defendant's  intestate, 
was  "  that  James  Boyd  was  discharged,"  then  as  well  in  equity  as 
law,  Wilson,  the  plaintiff's  testator,  was  also  discharged  and  the 
verdict  should  be  for  the  plaintiff. 

In  answer  to  these  points  the  court  charged, 

A  suit  was  brought  by  George  Whitehill  and  James  Whitehill 
against  Samuel  A.  Whitehill,  John  Wilson  and  James  Boyd,  on  a 
bond  dated  the  second  April  1818,  for  six  thousand  five  hundred 
and  eighty-four  dollars  and  fifty-three  cents,  payable  on  the  first  of 
April,  eighteen  hundred  and  nineteen  ;  being  part  consideration  for 
a  tract  of  land  purchased  by  one  of  the  obligors,  Samuel  A.  White- 
hill. 

This  suit  having  been  arbitrated  an  award  was  rendered  in  favor 
of  the  plaintiff,  on  the  thirty-first  of  May,  eighteen  hundred  and 
nineteen,  for  six  thousand  six  hundred  and  forty-nine  dollars. 

An  execution  was  issued  on  this  award,  and  on  a  motion  to  set 
aside  the  execution,  so  far  as  related  to  John  Wilson,  an  issue  was 
directed  to  ascertain  whether  in  consequence  of  the  act  and  assent 
done  and  given  by  the  deceased,  James  Whitehill,  John  Wilson  was 
by  law  exempted  and  in  equity  discharged  from  the  payment  of  the 
bond,  and  from  all  responsibility  created  by  it,  and  said  suit  insti- 
tuted upon  it.  This  is  the  matter  you  are  to  try. 

It  is  alleged  on  the  part  of  the  plaintiff  that  John  Wilson  and 
James  Boyd  were  sureties  and  not  principals  in  the  bond. 

In  the  case  of  an  ordinary  money  bond,  as  this  is,  there  is  no 
distinction  on  the  face  of  it  between  principal  and  surety.  Evidence 
is  admissible  to  show,  who  is  the  principal  and  who  the  surety. 
By  the  evidence  given  in  this  case  it  appears  that  Samuel  A. 
Whitehill  was  the  principal,  and  John  Wilson  and  James  Boyd 
sureties  only. 

I  had  expressed  an  opinion  that  the  weight  of  authority  was  in 
favor  of  the  principal,  that  a  judgment  terminates  the  relationship 
between  principal  and  surety  ;  but  our  Supreme  Court  having  de- 
cided that  as  to  subsequent  transactions,  equity  views  them  with 
equal  favor,  I  think  myself  bound  by  this  decision,  and  must  under 
the  authority  of  a  supreme  tribunal  which  has  the  right  of  reviewing 
and  correcting  the  opinions  of  this  court,  lay  it  down  as  the  law, 
that  the  distinction  is  carried  throughout. 

As  to  the  ground,  relative  to  the  levy  on  James  Boyd's  property 
it  appears  from  the  testimony  that  a  levy  had  been  made  upon  the 
personal  property  of  James  Boyd  to  the  amount  of  three  hundred 
dollars  ;  that  James  Whitehill  gave  to  Mr.  Boyd  the  certificate,  and 
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sent  to  the  sheriff  the  order  which  has  been  read  in  evidence ;  after 
the  levy  had  been  made  the  Rev.  Mr.  Babbet  called  on  Mr.  White- 
hill,  and  the  circumstances  occurred  which  have  been  related  to  you 
in  his  testimony. 

We  are  asked  to  instruct  you  that  if  from  the  expressions  of  Mr. 
Whitehill,  "he  thought  he  had  got  that  matter  fixed  in  relation  to 
the  property  of  James  Boyd,"  you  can  fairly  infer  that  the  said 
intestate  had  released  the  said  Boyd,  or  that  the  amount  of  the  con- 
versation with  defendant's  intestate  was,  that  James  Boyd  was  dis- 
charged, his  release  would  enure  to  the  benefit  of  both  sureties, 
and  John  Wilson's  testator  would  be  discharged,  and  the  verdict 
should  be  for  the  plaintiff. 

This  would  depend  upon  the  subject  to  which  the  testator  referred. 
If  it  were  to  orders  he  had  given,  relieving  James  Boyd's  property 
from  the  levy,  it  would  be  a  discharge  to  John  Wilson  to  that 
amount,  and  he  would  be  entitled  to  a  credit  for  it  on  the  judgment. 
If  he  had  declared  and  meant  to  declare,  that  he  had  altogether 
discharged  James  Boyd,  it  would  operate  as  a  discharge  to  John 
Wilson  to  the  same  extent. 

If  on  the  whole  matter  you  are  satisfied  that  under  the  law  as 
laid  down,  by  the  acts  and  assent  done  and  given  by  the  deceased 
James  Whitehill,  John  Wilson  was  by  law  exempted  and  in  equity 
discharged  from  the  payment  of  the  bond,  and  from  all  responsi- 
bility created  by  it,  and  the  suit  instituted  on  it,  your  verdict  will 
be  for  the  plaintiff;  otherwise  for  the  defendant. 

The  verdict  being  for  the  plaintiff,  the  defendant,  who  sued  out 
this  writ  of  error,  filed  the  following  errors : 

1.  The  court  erred  in  charging  the  jury  that  judgment  obtained 
against  principal  and  surety  in  a  bond,  does  not  terminate  the  re- 
lationship between  them  ;  that  as  to  subsequent  transactions,  equity 
views  them  with  equal  favor;  that  the  distinction  is  carried  through- 
out. 

2.  The  court  erred  in  charging  the  jury  on  the  subject  of  the 
third  point  of  plaintiff's  counsel,  and  in  stating   that  if   James 
Whitehill,  deceased,  in  conversation  with  witness  referred  to  orders 
he  had  given  relieving  James  Boyd's  property  from  the  levy,  it 
would  be  a  discharge  of  John  Wilson  to  that  amount,  and  he  (John 
Wilson)  would  be  entitled  to  a  credit  for  it  on  the  judgment,  and 
that  "  if  he  (James  Whitehill)  declared  and  meant  to  declare  that 
he  had  altogether  discharged  James  Boyd,  it  would  operate   as  a 
discharge  to  John  Wilson  to  the  same  extent." 

3.  Whether  the  acts  and  declarations  of  James  Whitehill  amount- 
ed to  a  discharge  of  Wilson  or  not,  is  a  question  of  law  for  the 
decision  of  the  court.     The  court  therefore  erred  in  allowing  the 
jury  to  draw  this  inference;  particularly  in  answer  to  plaintiff's 
third  point,  allowing  the  jury  from  the  evidence  of  the  Rev.  Mr. 
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Babbet,  viz.  ("he  thought  he  had  got  that  matter  fixed  in  relation 
to  the  property  of  James  Boyd,")  to  apply  and  put  their  own  con- 
struction on  the  said  evidence,  and  to  decide  and  say  whether  it 
amounted  to  a  release  of  Wilson  or  not,  either  in  part  or  in  toto. 
which  was  a  matter  for  the  decision  of  the  court  alone,  and  ought 
not  as  in  the  conclusion  of  the  charge  to  have  been  left  to  the 


Jenkins  and  Mllmakw,  for  the  plaintiff  in  error, 
The  court  erred  —  1.   In  charging  that  the  relation  of  principal 
and  surety  continued  after  the  judgment. 

2.  In  allowing  the  jury  not  only  to  decide  the  facts,  but  also  to 
determine  whether  in  law  they  amounted  to  satisfaction  of  the  judg- 
ment of  Whitehill,  as  to  Wilson,  or  a  discharge  of  him  from  it  ; 
and  in  telling  them  that  Wilson  in  any  event  was  entitled  to  a  credit 
to  the  amount  of  the  property  of  Boyd,  which  was  levied  on.  At 
most  he  could  but  claim  credit  as  a  co-surety,  for  but  one-half  of 
that  sum. 

1.  He  contended  that  the  relation  of  principal  and  surety,  was 
merged  in  the  judgment;    by  the  judgment  all   became   equally 
bound,  and  were  alike  principals.     By  the  judgment  it  becomes  a 
debt  of  record,  which  was  not  open  to  inquiry,  and  examination, 
while  unreversed,  and  could  not  be  contradicted.     To  this  point  is 
the  decision  in  the  case  Bay's  Administrator  v.  Talmage,  5  Johns. 
Ch.  Rep.  305.  where  it  is  held,  that  after  judgment,  against  prin- 
cipal and  surety,  there  is  an  end  of  their  relation,  it  is  then  too  late  to 
inquire  into  this  antecedent  relation,  this  is  merged  in  the  judg- 
ment.    They  referred  also  to  Sterling  v.  Marietta  &  Susquehanna 
Trading  Co.,  11   S.  &   R.  179;    Lenox  et  al.  v.  Prout,  3  Wheat. 
520  ;  The  Commonwealth  for  the  use  of  Bellas  v.  Miller's  Admin- 
istrators, 8  S.  &  R.  452,  did  not  interfere  with  this  principle.    That 
was  a  case  where  the  property  of  the  principal  was  discharged  from 
the  levy  of  an  execution,  and  it  was  held  to  discharge  the  sureties 
pro  tanto.     He  referred  also  to  Lichtenthaler  v.  Thompson,  13  S. 
&  R.  159  ;  Geddes  v.  Hawk,  10  Id.  33,  39  ;  Irvine  &  Co.  v.  Kean, 
11  Id.  280  ;  3  Wheat.  Rep.  156,  in  notes. 

2.  Wilson  was  not  discharged  by  discharging  the  property  of 
Boyd  from  the  execution. 

Where  two  are  bound  jointly  and  severally  a  release  of  one  will 
discharge  both,  but  a  covenant  not  to  proceed  against  one  will  not 
have  that  effect,  although  it  be  given  on  the  receipt  of  part  of  the 
money  due  from  him,  nor  will  equity  extend  a  release  which  does 
not  amount  to  a  technical  release  at  law,  beyond  the  clear  intention 
of  the  parties  and  the  justice  of  the  case:  Rowley  v.  Stoddard,  7 
Johns.  Rep.  207  ;  6  Johns.  Ch.  Rep.  242.  Here  there  is  no  evi- 
dence of  any  agreement  between  Whitehill  and  Wilson,  nor  was 
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there  any  intention  to  discharge  him.  They  referred  also  to  Pat- 
terson v.  Swan,  9  S.  &  R.  16,  20 ;  Gro  et  al.  v.  The  Huntingdon 
Bank,  1  P.  &  W.  425 ;  2  Showers  394 ;  5  Burr.  272 ;  Bucher  v. 
The  Commonwealth,  1  Rawle  357. 

W.  Hopkins  and  Hopkins,  with  whom  was  Champneys,  for  the 
defendant  in  error,  contended  that  it  appeared  to  be  the  manifest 
intention  of  Whitehill  to  release  Boyd,  of  which  the  evidence  was 
partly  in  writing  and  partly  by  parol,  and  it  was,  therefore,  the 
duty  of  the  judge  to  submit  the  question  to  the  jury.  If  the  coun- 
sel for  the  defendant  had  wished  for  the  charge  of  the  court  upon 
the  written  evidence,  they  should  have  framed  a  suitable  point  for 
that  purpose :  Sidwell  v.  Evans,  1  P.  &  W.  383 ;  Rouvert  v.  Pat- 
ton,  12  S.  &  R.  253 ;  Munderbach  v.  Lutz's  Adm'r,  14  Id.  220. 

The  release  of  one  of  two  joint  debtors  is  the  release  of  both : 
Whart.  Dig.  247,  pi.  3 ;  Milliken  v.  Brown,  1  Rawle  398.  The 
jury,  from  the  testimony,  were  at  liberty  to  decide  that  the  dis- 
charge which  Whitehill  spoke  of,  applied  to  this  judgment,  and  if 
necessary  that  it  was  made  upon  a  valuable  consideration,  or  even 
that  it  was  under  seal,  but  the  counsel  for  the  defendant  did  not 
raise  these  points  in  the  court  below. 

If  the  judgment  did  extinguish  the  relation  of  principal  and 
surety,  a  release  of  one  joint  principal  is  a  release  of  all ;  but  the 
judgment  has  not  this  effect :  The  Commonwealth  for  Bellas  v. 
Miller's  Adm'r,  8  S.  &  R.  452 ;  King  v.  Baldwin,  17  Johns.  Rep. 
391,  393,  395. 

In  the  case  of  Bullet's  Ex'r  v.  Wenston,  1  Munf.  269,  "issuing 
a  /.  /a.,  levying  on  the  goods  of  a  co-surety,  and  directing  the 
sheriff  to  postpone  the  sale  until  after  the  return  of  the  writ,  and 
to  leave  them  in  possession  of  the  owner,  who  afterwards  disposed 
of  them,  was  held  to  discharge  the  other  surety.  This,  of  course, 
was  after  judgment,  and  it  was  not  even  made  a  question  whether 
the  judgment  in  any  way  changed  the  relation  of  principal  and 
surety. 

The  case  of  Leonard  v.  Prout,  relied  on  by  the  counsel  of  the 
plaintiff  in  error,  was  not  decided  on  the  ground  of  a  judgment 
having  been  obtained,  but  upon  a  protest  and  notice  of  non-pay- 
ment in  a  mercantile  transaction,  where  promptness  and  punctuality 
are  considered  of  so  much  moment.  Here  the  endorser  was  fixed 
absolutely  for  the  payment  of  the  money  by  the  protest  and  notice 
of  non-payment.  The  reason  assigned  by  Chancellor  Kent,  for  his 
opinion,  that  a  judgment  merged  the  relationship  of  principal  and 
surety,  because  the  fact  cannot  be  inquired  into,  is  inconclusive;  for 
if  the  surety  is  compelled  to  pay  the  money,  he  may  recover  it  from 
his  principal,  or  he  will  be  entitled  to  an  assignment  of  it.  The 
question  was  placed  upon  the  true  ground  by  the  chief  justice  in 
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Sterling  v.  The  Marietta  &  Susq.  Com.,  11  S.  &  R.  179.  They 
referred  also  to  Chitty  on  Bills  371.  Whenever,  for  a  valuable 
consideration,  the  creditor  puts  it  out  of  his  power  to  proceed 
against  the  principal,  or  in  any  respect  increases  or  changes  the 
responsibility  of  the  surety,  without  his  consent,  the  surety  is 
discharged. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Two  of  the  three  points  made  at  the  trial  were 
ruled  in  favor  of  the  plaintiff  in  error ;  consequently  our  attention 
is  to  be  restrained  to  the  third,  which  presents  a  question  arising 
out  of,  not  the  equity  of  a  surety,  but  the  supposed  legal  right  of  a 
co-defendant  to  be  released  from  a  judgment,  by  the  operation  of 
acts  thought  to  be  a  release  of  his  fellow.  The  circumstances  were 
shortly  these :  The  judgment-creditor  had  levied  the  property  of 
the  principal  debtor,  as  well  as  that  of  the  two  sureties,  who  are 
principals  as  regards  each  other,  when  Babbet,  a  friend  to  one  of 
the  sureties  (Boyd),  desired  the  creditor  to  release  Boyd.  Six 
weeks  afterwards,  the  creditor  told  Babbet  "  he  thought  he  had  got 
that  matter  fixed."  At  the  time  of  the  levy,  Boyd  complained  that 
it  would  bring  his  other  creditors  upon  him  ;  on  which  the  creditor 
gave  him  a  certificate  that  his  property  was  clear  of  any  levy  made 
by  him,  saying,  at  the  same  time,  that  it  might  be  kept  secret ;  and 
shortly  afterwards  gave  written  instructions  to  the  sheriff  to  sell 
the  property  of  the  principal,  and  of  Wilson,  the  other  surety,  but 
to  consider  the  property  of  Boyd  as  not  subject  to  the  levy.  This 
was  left  to  the  jury,  with  a  direction  that  if  the  declaration  of  the 
creditor  to  Babbet  related  to  "the  orders  he  had  given,  relieving 
Boyd's  property  from  the  levy,  it  would  be  a  discharge  of  Wilson 
to  that  amount,  and  that  he  would  be  entitled  to  a  credit  for  it  on 
the  judgment ;  that  if  he  declared  and  meant  to  declare  that  he  had 
discharged  Boyd  altogether,  it  would  operate  as  a  discharge  of 
Wilson  to  the  same  extent."  The  fact  thus  left  to  the  jury,  it  will 
be  perceived,  was  the  supposed  reference  of  the  declaration  in  one 
aspect  to  the  revocation  of  the  levy,  or,  in  another,  to  an  intent  to 
release  the  surety  altogether,  the  rest  being  delivered  as  a  conclu- 
sion of  law,  the  soundness  of  which  remains  to  be  examined. 

That  a  judgment  may  be  released  at  law  by  anything  less  than 
a  specialty,  is  not  pretended.  But  a  parol  release  is  sufficient  in 
equity ;  and  hence,  perhaps,  a  misconception  of  its  operation  in 
supposing  it  to  be  immediate  and  direct.  In  this  respect,  as  in  all 
others,  equity  produces  its  peculiar  results,  not  by  controlling  the 
principle  of  the  common  law,  but  by  compelling  the  parties  to  put 
the  transaction  into  such  a  form  as  will  bring  it  under  the  operation 
of  the  rule  of  law  originally  intended  to  govern  it ;  and  in  thus 
compelling  them  to  give  entire  effect  to  their  agreement,  according 
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to  the  true  meaning,  it  performs  the  office  of  a  handmaid  to  the  law, 
but  without  power  even  to  abate  its  rigor,  being  equally  bound  to 
submit  to  those  venerable  maxims  quae  relicta  sunt  el  tradita,  3 
Com.  430—6.  Thus  the  assignment  of  a  chose  in  action  which  is 
void  in  law,  is  supported  in  equity  by  treating  it  as  an  agreement 
for  the  assignee  to  use  the  name  of  the  assignor  to  recover  the  pos- 
session, and  executing  it  as  a  declaration  of  trust  accordingly.  Co. 
Lit.  332,  b,  note.  On  the  same  principle  equity  gives  to  a  parol 
release  not  the  abstract  qualities  of  a  specialty,  but  the  effect  of  an 
agreement  not  to  sue,  which  it  executes  specifically  by  a  perpetual 
injunction.  But  a  consideration  of  some  sort,  is  as  necessary  to 
such  an  agreement,  as  to  any  other;  and  in  this,  it  differs  essen- 
tially from  a  release  by  deed  which  imports  a  consideration  from 
the  very  solemnity  of  the  act.  It  is  EXECUTORY  in  its  very  essence, 
and,  therefore,  unlike  a  gift  which,  passing  by  manual  delivery, 
vests  the  property  as  against  the  donor,  without  any  other  consid- 
eration than  his  own  will:  1  Fonb.  329,  337,  note  b.  That  a  parol 
executory  contract,  not  mercantile,  is  nudum  pactum,  when  unsup- 
ported by  a  consideration,  is  a  rudimental  principle.  Even  in  the 
case  of  a  promissory  note,  want  of  consideration  is  constantly  set 
up  between  the  original  parties :  Pearson  v.  Garret,  4  Mod.  442 ; 
Jeffries  v.  Austin,  1  Stra.  674;  Snelling  v.  Briggs,  Bull.  N.  P. 
274;  and  in  Todd  v.  Blair,  a  voluntary  extension  of  forbearance  to 
a  principal  though  in  writing,  was  held  not  to  tie  up  the  creditor's 
hands,  nor  consequently  to  release  the  surety.  [See  the  United 
States  v.  Simpson,  postJ]  In  the  case  at  bar,  there  was  neither 
evidence  nor  pretence  of  consideration,  beyond  the  mere  benevo- 
lence of  the  creditor;  and  the  direction  would  be  without  a  shadow 
of  support  were  it  not  intimated  in  Wentz  v.  Dehaven,  1  S.  &  R. 
312,  on  the  authority  of  Lord  Mansfield's  dictum,  in  Martin  v. 
Mowlin,  2  Burr.  979,  that  a  parol  gift  or  relinquishment  of  a  mort- 
gage debt,  will  release  the  mortgage  itself,  without  regard  to  the 
question  of  consideration  or  actual  delivery.  It  is  obvious  that 
Lord  Mansfield's  attention  was  occupied  with  the  disputed  opera- 
tion of  the  Statute  of  Frauds,  instead  of  the  necessity  of  a  consid- 
eration or  delivery:  and  it  is  fair  to  intend  that  he  had  in  view  a  gift 
accompanied  by  all  the  incidents  necessary  to  give  it  validity.  He 
is,  therefore,  not  authority  for  the  broad  position,  that  a  debt  by 
specialty  or  of  record  may  be  released  without  consideration  and 
by  parol ;  nor  does  the  opinion  of  the  judges  in  Wentz  v.  Dehaven 
go  that  far.  The  propriety  of  the  judgment  in  that  case,  is  not  to 
be  disputed,  the  release  being  in  favor  of  a  child  ;*  but  it  is  less 
easy  to  subscribe  to  another  point  of  doctrine  asserted  in  it,  that 

1  ''Wentz  ».  Dehaven  is  not  to  be  sustained  on  any  ground."     Per  Gibson. 
C.  J.,  1  Barr  451. 
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the  delivery  of  the  agreement  in  writing  to  the  party  intended  to 
be  benefited,  would  have  been  a  circumstance  to  cure  a  defect  in  the 
consideration,  or  perhaps  to  supply  the  place  of  it  altogether.  The 
paper  though  not  under  seal,  was  certainly  thought  to  have  a  pecu- 
liar effect,  in  consequence  of  its  being,  as  was  said,  not  a  parol,  but 
a  written  declaration,  the  accuracy  of  which,  I  may  with  a  sincere 
respect  for  the  opinions  of  our  learned  and  able  predecessors,  be 
permitted  to  controvert.  In  delivering  the  opinion  of  the  judges 
in  Ran  v.  Hughes,  7  T.  R.  350,  note,  it  is  said  by  the  Chief  Baron 
Skinner,  that  "all  contracts  are,  by  the  laws  of  England,  distin- 
guished into  agreements  by  specialty,  and  agreements  by  parol; 
nor  is  there,"  he  adds,  "any  such  third  class,  as  some  of  the  coun- 
sel have  endeavored  to  maintain,  as  contracts  in  writing.  If  they 
be  merely  written  and  NOT  specialties,  they  are  parol,  and  a  con- 
sideration must  be  proved."  This  case  is  considered  as  having 
settled  the  law,  being,  as  it  was,  determined  by  the  unanimous 
opinion  of  all  the  judges  in  the  House  of  Lords,  where  the  author- 
ity of  Mr.  Justice  Wilmot's  celebrated  argument  in  Pillans  and 
Rose  v.  Van  Mierop,  3  Burr.  1663,  if  not  of  the  case  itself,  was 
much  and  perhaps  justly  shaken.  In  Wentz  v.  Dehaven,  the 
agreement,  though  in  writing,  was,  nevertheless,  parol,  and  the 
delivery  of  the  written  evidence  of  it,  could  no  more  dispense  with 
the  necessity  of  a  consideration,  than  could  the  delivery  of  a  pro- 
missory note,  dispense  with  it  between  the  original  parties,  by 
operating  as  a  gift  of  the  money ;  for  surely  the  form  of  the  trans- 
action, by  which  a  person  is  to  part  with  his  property,  whether  by 
a  creation  of  a  new  debt,  or  the  extinction  of  an  old  one,  cannot 
be  thought  to  make  a  difference.  Neither  could  it  change  the 
executory  nature  of  the  agreement,  as  being  a  symbolical  delivery 
of  the  mortgage  or  bond  accompanying  it,  which  ought  itself,  as 
being  the  proper  muniment  of  the  title,  to  have  been  delivered  up 
or  cancelled;  Richards  v.  Lyms,  2  Eq.  Ca.  Abr.  617.  To  deliver 
to  the  donee,  a  memorandum  of  the  gratuitous  transfer  of  a  bond 
retained  by  the  donor,  would  no  more  pass  the  property  in  it, 
than  would  the  gift  of  any  other  chattel  in  the  same  circum- 
stances ;  and  a  gift  of  the  debt  to  the  obligor  must  certainly  depend 
on  the  same  principles.  Whatever  then  may  be  the  facility  of 
proof,  or  certainty  of  intent,  afforded  by  a  written  declaration, 
it  can,  if  unsealed,  have  no  peculiar  or  greater  effect  than  if 
it  were  merely  verbal.  It  is  proper  to  repeat,  however,  that 
independent  of  aid,  borrowed  from  the  writing,  the  judgment 
in  Wentz  v.  Dehaven,  stands  clear  of  doubt  and  difficulty. 
In  the  case  before  us,  there  was  not  even  a  written  declaration  ; 
and  it  was  error  to  charge  that  an  intent  to  release  Boyd,  would 
release  Wilson  also ;  there  was  no  pretext  to  say  that  either  was 
released. 
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But  there  was  in  truth  no  evidence  of  an  intent  to  release  Boyd, 
or  even  to  favor  him  further  than  to  postpone  a  call  on  him  for 
satisfaction,  while  there  was  a  prospect  of  obtaining  it  elsewhere, 
which  might  well  be  done  without  jeoparding  the  right  to  have 
recourse  to  the  other  defendants ;  consequently  there  was  nothing 
to  submit.  Babbet  had  used  the  word  "release"  in  his  request  to 
the  creditor,  but  probably  in  no  definite  sense.  The  creditor  never 
used  it  at  all,  and  we  must  recur  to  his  acts  for  his  meaning  in  say- 
ing "  he  thought  he  had  got  that  matter  fixed."  He  said,  not  what 
he  then  did  or  intended  to  do,  but  what  he  had  done — withdrawn 
the  levy  from  Boyd's  goods.  But  it  is  said  the  jury  were  to  judge 
of  that ;  and  for  this  is  cited  Sidwell  v.  Evans,  1  P.  &  W.  383. 
There,  however,  no  more  was  determined  that  that  a  judge  is  not 
bound  to  attribute  a  legal  effect  to  words  spoken  by  a  witness  in  a 
question  of  fact ;  which  is  certainly  a  distinct  thing  from  his  right 
to  submit  to  the  jury  a  question  which  does  not  arise  out  of  the 
evidence.  To  leave  to  them  the  finding  of  a  fact  without  the  color 
of  proof,  is  certainly  error. 

We  come,  then,  to  the  revocation  of  the  levy,  of  which  there  was 
undoubted  evidence.  Seizing  the  goods  of  the  debtor  in  execution 
is  ipso  facto  satisfaction,  as  was  held  in  Hunt  v.  Breading,  12  S.  & 
R.  37  ;  but  the  immediate  parties  may  choose  to  consider  it  other- 
wise, as  was  held  in  the  Commonwealth  v.  Miller's  Adm'r,  8  S.  & 
R.  457.  By  the  removal  of  the  seizure,  then,  the  levy  ceased  to 
be  satisfaction  as  to  Boyd,  and  why  not  as  to  Wilson  ?  Where  the 
creditor  suffers  the  means  of  satisfaction  to  slip  from  his  hands  into 
those  of  the  principal  debtor,  equity  releases  the  surety.  But 
Wilson  and  Boyd  were  not  in  the  relation  of  principal  and  surety, 
being,  as  between  themselves,  both  principals ;  and  the  creditor 
was  not  bound  to  pursue  his  seizure  of  the  goods  of  either  for  the 
benefit  of  the  other.  In  contemplation  of  the  law,  all  the  defend- 
ants make  but  one  party,  and  where  the  equity  of  a  surety  does  not 
intervene,  the  plaintiff  may  treat  them  alike  or  take  satisfaction 
from  any  of. them  at  his  pleasure.  In  every  point  of  view,  then, 
this  part  of  the  case  was  put  erroneously  to  the  jury. 

HUSTON,  J.,  dissented. 

ROGERS,  J.,  took  no  part,  having  been  of  counsel  in  the  cause. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

Referred  to,  7  Barr  101 ;  10  Id.  403. 

Followed,  6  W.  74 ;  1  Barr  450  ;  6  Id.  230 ;  5  H.  316 ;  9  C.  269 ;  11  Smith 
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Moore  against  Creamer. 


IN    ERROR. 


Twenty  days  are  allowed  for  an  appeal  from  the  judgment  of  a  justice 
of  the  peace,  and  the  appeal  may  be  entered  on  the  last  day,  although  the 
beginning  of  a  term  of  a  Court  of  Common  Pleas,  may  have  intervened. 

But  if  the  appeal  be  entered  before  the  justice,  the  appellee  may  not  have 
all  the  twenty  days  in  which  to  file  the  transcript,  because  the  law  requires 
him  to  file  it  on  or  before  the  first  day  of  the  next  term  after  the  entry  of  bail. 

ERROR  to  the  Court  of  Common  Pleas  of  Berks  county. 

Suit  was  brought  by  Creamer,  the  defendant  in  error,  against 
Moore,  the  plaintiff  in  error,  for  a  debt  before  a  justice  of  the  peace, 
and  judgment  obtained  by  him  on  the  31st  day  of  December  1830, 
for  seventy-four  dollars ;  and  on  the  same  day  the  defendant 
entered  bail  and  appealed.  This  appeal  the  defendant  filed  on  the 
12th  of  January  folloAving  in  the  Court  of  Common  Pleas,  and  the 
same  was  entered  on  the  dockets  as  of  April  Term  1831.  The 
January  Term  1831  of  that  court  commenced  on  the  3d  day  of 
January.  The  Court  of  Common  Pleas,  on  the  4th  day  of  April 
1831,  on  motion,  granted  a  rule  to  show  cause  why  the  appeal 
should  not  be  dismissed,  which,  on  the  6th  of  August  following,  the 
court  made  absolute,  and  the  defendant,  who  brought  this  writ,  now 
assigned  for  error,  "  that  the  court  erred  in  dismissing  the  appeal 
under  the  circumstances  of  the  case." 

Baird,  for  the  plaintiff  in  error. 
H.  W.  Smith,  contra. 

PER  CURIAM. — It  is  expressly  provided  that  no  appeal  shall  be 
effectual,  unless  the  appellant  file  the  transcript  in  the  prothono- 
tary's  office,  on  or  before  the  first  day  of  the  next  term  ;  without 
which  it  would  be  in  his  power  to  delay  the  appellee  unreasonably ; 
while,  on  the  other  hand,  no  hardship  can  be  suffered  from  the  pro- 
vision. The  appellant  has  the  whole  period  of  twenty  days,  if  he 
will,  to  take  an  appeal  and  to  perfect  it,  in  the  doing  pf  which  he 
is  not  to  be  hurried  by  the  approach  of  a  term.  He  may  give  bail 
and  do  everything  else  necessary  to  perfect  his  appeal  on  the  twen- 
tieth day,  though  the  beginning  of  a  term  have  intervened  since 
the  judgment,  provided  the  transcript  be  returned  to  the  term  next 
succeeding  the  perfecting  of  the  appeal.  But  if  actually  completed 
and  made  ready  for  return,  he  may  not  have  all  the  twenty  days  in 
which  to  file  the  transcript,  because  the  law  requires  him  to  file  it 
on  or  before  the  first  day  of  the  next  term  after  the  entry  of  bail ; 
and  it  was  his  own  fault  not  to  have  availed  himself  of  the  whole 
period  of  twenty  days  in  taking  and  perfecting  his  appeal.  Here  a 
term  was  suffered  to  intervene,  and  the  appeal,  therefore,  was  pro- 
perly quashed.  Judgment  affirmed. 
Followed,  2  J.  364. 
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The   Commonwealth,  for  the  use  of  Hassinger's 
Administrators,  against  Gleim  and  others. 

It  is  not  necessary  that  a  judgment  should  be  revived  in  order  to  main- 
tain its  lien  on  money  in  the  sheriff's  hands. 

APPEAL  from  the  Circuit  Court  of  Dauphin  county. 

It  was  a  suit  on  a  recognisance,  dated  the  16th  of  October  1821, 
executed  by  the  sheriff,  Christian  Gleim,  with  Obed  Fahnestock, 
Isaac  Smith,  John  Zearing,  George  Eickholtz,  as  his  sureties.  The 
plaintiff  and  several  others  had  obtained  judgments  against  Ulrich 
Share,  on  the  17th  of  July  1817,  and  on  the  14th  of  October  1826, 
they  brought  suit  against  the  sheriff  and  his  sureties,  and  claimed 
the  entire  fund  arising  from  the  sale  of  Share's  real  estate,  to  be 
divided  pro  rota  among  them,  to  the  exclusion  of  other  judgments 
entered  on  the  same  day  (17th  July  1817),  which  had  not  been 
revived,  and  the  plaintiffs  in  which,  had  not  proceeded  against  the 
sheriff  or  his  sureties,  or  made  any  claim  to  this  money. 

The  Circuit  Court  decided  that  as  well  the  latter  as  the  former 
judgment-creditors  whose  judgment  had  been  entered  on  the  same 
day,  came  in  upon  the  fund  for  distribution  pro  rata,  and  the  plain- 
tiff appealed. 

Elder,  for  the  appellant. 
Harris  and  McCormick,  contra. 

PER  CURIAM. — It  never  has  been  supposed  that  a  judgment  must 
be  revived  in  order  to  maintain  its  lien  on  money  in  the  sheriff's 
hands;  and  what  else  does  the  case  present?  A  judgment  creditor 
claims  to  recover  money  in  the  sheriff's  hands,  which,  at  least,  was 
the  property  of  the  other  judgment-creditors,  and  this  on  the 
ground  that  Jhey  have  not  appeared  to  demand  it.  What  right 
does  that  give  him  to  demand  it  ?  It  cannot  be  supposed  that  they 
have  relinquished  their  right  to  it,  in  order  to  swell  the  fund  for 
the  benefit  of  the  other  creditors.  The  right  to  this  part  of  it  is  a 
matter  between  them  and  the  sheriff  or  his  sureties,  who  are  liable 
to  them,  with  which  the  plaintiff  has  nothing  to  do ;  and  we  are 
satisfied  that  he  has  received  ample  justice  in  the  judgment  ren- 
dered for  him. 

Judgment  affirmed. 

Referred  to,  Bright.  Rep.  453. 
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MIDDLE  DISTRICT,  JUNE  TERM  1832. 


Patton  against  McFarlane. 

An  action  of  covenant  upon  a  general  warranty  in  a  deed  of  conveyance, 
cannot  be  maintained  by  the  grantee  against  the  grantor  to  recover  the 
amount  of  the  purchase-money  due  to  the  Commonwealth,  which  was 
voluntarily  paid  by  the  grantee,  while  in  possession  of  the  land  conveyed. 

In  an  action  upon  a  covenant  of  general  warranty  contained  in  a  deed  of 
conveyance,  in  order  to  enable  the  grantee  to  recover  he  must  allege  in  his 
declaration  an  eviction  from  the  land  conveyed. 

Although  an  eviction  must  be  alleged  in  the  declaration,  such  allegation 
may  be  supported  by  the  proof  of  circumstances  which  do  not  amount  to 
an  absolute  eviction.  Proof  of  a  better  title  than  that  of  the  grantor,  and 
that  the  grantee  gave  up  the  possession  to  the  owner  of  such  title,  will 
support  the  allegation  of  eviction. 

WRIT  of  error  to  the  Special  Court  of  Centre  county. 

This  was  an  action  of  covenant  by  James  McFarlane  against 
Samuel  Patton,  upon  a  general  warranty,  contained  in  a  deed  of 
conveyance  of  a  tract  of  land  by  Patton  to  McFarlane,  and  the 
breach  of  the  covenant  laid  in  the  plaintiff 's  declaration  was,  that 
the  purchase-money  due  to  the  Commonwealth  had  not  been  paid, 
and  was  an  encumbrance  upon  the  land,  which  McFarlane  was 
obliged  to  pay,  and  did  pay,  to  the  amount  of  two  hundred  and 
thirty-three  dollars  and  thirty  cents,  in  order  to  obtain  a  patent. 

The  defence  was,  that  inasmuch  as  the  plaintiff  had  not  averred 
in  his  declaration,  nor  proved  on  the  trial,  an  eviction  from  the  land 
conveyed,  he  could  not  maintain  this  action  of  covenant  upon  the 
general  warranty  contained  in  the  deed.  The  court  below  was  cf 
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opinion,  that  the  plaintiff  was  entitled  to  recover  the  amount  of  the 
money  paid  to  the  Commonwealth  with  its  interest,  and  so  instructed 
the  jury,  who  found  a  verdict  accordingly.  The  question  was  argued 
in  this  court,  at  June  Term  1831,  by  Potter,  for  plaintiff  in  error, 
and  Blanchard  and  Hale,  for  defendant  in  error,  and  held  under 
advisement  until  this  term,  when,  by  direction  of  the  court,  it  was 
re-argued  by 

Potter,  for  plaintiff  in  error. 

In  order  to  establish  the  position  that  an  eviction  was  essential  to 
the  maintenance  of  an  action  upon  a  covenant  of  warranty,  cited 
Co.  Litt.  364  a ;  2  Black.  Com.  300,  as  to  the  nature  of  the  war- 
ranty ;  and  as  to  the  origin  of  an  express  warranty :  2  Caines's  Rep. 
194  ;  2  Institutes  275;  2  Black.  Com.  301.  That  the  remedies  to 
be  pursued  by  the  tenant  in  case  of  a  breach  of  warranty,  in  former 
times  were,  first,  by  voucher ;  and  in  explanation  of  this  remedy, 
was  cited  Co.  Litt.  101-6.  Second,  by  writ  of  warrantia  chartae  ; 
and  that  an  eviction  was  essential  to  the  complainant's  right  to 
recover  by  either  of  these  remedies :  Fitz.  N.  B.  310,  315 ;  3 
Black.  Com.  184 ;  11  S.  &  R.  115.  By  these  authorities  it  mani- 
festly appears  that  nothing  but  an  eviction,  is  a  breach  of  the  cove- 
nant of  general  warranty.  And  the  same  doctrine  is  recognised  by 
all  respectable  American  authority,  and  it  is  expressly  said,  that  a 
lawful  eviction  must  be  averred  and  proved:  Kent  v.  Welch,  7 
Johns.  Rep.  259 ;  Vanderkan  v.  Vanderkan,  11  Id.  122 ;  Kellogg 
v.  Wilcoks,  2  Id.  4 ;  Clark  v.  McAnulty,  3  S.  &  R.  370. 

In  this  case,  then,  the  encumbrance  in  favor  of  the  Common- 
wealth, which  the  plaintiff  volunteered  to  pay,  is  the  alleged 
breach  of  a  covenant  real,  which  runs  with  the  land,  and  which 
in  law  is  a  covenant  of  title.  In  order  to  come  to  the  conclusion, 
that  the  plaintiff  can  recover  in  this  action,  we  must  forget  the 
nature  of  the  covenant  upon  which  it  is  founded.  "If  the  facts 
are  true,"  says  the  court  below,  "  the  covenant  was  broken."  As 
well  might  they  have  said,  that  the  plaintiff  should  recover,  with- 
out any  covenant  in  the  deed  at  all.  If  the  grantee  of  land  can 
maintain  covenant  on  the  warranty,  because  of  the  payment  of 
an  encumbrance  by  him,  it  will  be  necessary  to  decide,  that  he 
may  maintain  another  action  on  the  same  warranty,  and  as  often 
as  encumbrances  may  be  paid  by  him,  and  at  last  he  may  be 
evicted ;  and  then  another  action  on  the  same  warranty  will  be 
essential  to  the  administration  of  justice;  this  cannot  be:  Co.  Litt. 
393. 

Blanchard,  for  defendant  in  error. 

When  Patton  conveyed  to  McFarlane  and  covenanted  to  warrant 
and  defend  the  title,  he  had  it  not;  the  legal  title  was  in  the 
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Commonwealth,  whose  officers,  by  the  Act  of  22d  March  1820,  7 
Sm.  Laws  281,  were  directed  to  proceed  and  recover  the  purchase- 
money.  This  proceeding  could  not  have  been  against  Patton,  but 
necessarily  must  have  been  in  rem,  whereby  the  land  in  possession 
of  McFarlane  would  be  the  object  of  recovery,  and  no  defence 
which  he  could  have  made,  or  any  act  of  his,  short  of  the  payment 
of  the  money,  would  have  shielded  the  land  from  sale.  Does  the 
law  then  require,  that  McFarlane  should  fold  his  arms,  and  see  his 
land,  of  great  value,  sold,  in  order  to  enable  him  to  maintain  an 
action  against  the  warrantor,  It  is  not  necessary  that  the  grantee 
should  be  evicted  by  action,  in  order  to  enable  him  to  sue  on  his 
warranty :  if  there  is  really  a  better  title  than  that  conveyed  to 
him,  he  may  give  up  the  possession  to  the  holder  of  such  better 
title,  and  maintain  covenant  on  the  warranty.  What  reason  is 
there,  then,  why  he  should  resist  a  just  claim  due  to  the  Common- 
wealth, secured  by  the  possession  of  the  legal  title  ?  Why  do  so 
vain  a  thing,  the  only  consequences  of  which  must  be  additional 
expense,  vexation  and  perhaps  loss  to  all  parties  interested  ?  Cited 
Helfenstein  v.  Wagoner,  13  S.  &  R.  208 ;  Funk  v.  Voneida,  11  Id. 
112 ;  McKermon  v.  Daughman,  1  P.  &  W.  417 ;  Hamilton  v. 
Cutts,  4  Mass.  349 ;  Sprague  v.  Baker,  17  Id.  586 ;  3  Saund.  181, 
b,  note  10  ;  Foster  v.  Pearson,  4  Dunf.  &  East  517. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — Samuel  Patton,  the  plaintiff  in  error,  by  his  deed 
bearing  date  the  24th  of  July  1821,  conveyed  in  fee-simple  to 
James  McFarlane,  the  defendant  in  error,  two  hundred  acres  and 
eighty-five  perches  of  land,  with  a  covenant  of  general  warranty. 
Patton  held  the  land  under  a  location  and  survey  in  the  name  of 
William  Cochrane,  but  had  never  paid  to  the  Commonwealth  the 
purchase-money  due  to  her,  which  was  a  charge  upon  the  land,  and 
obtained  a  patent  for  it. 

Upon  the  10th  of  September  1821,  McFarlane  paid  to  the  Com- 
monwealth two  hundred  and  twenty-eight  dollars  in  full  of  the 
purchase-money,  as  also  the  further  sum  of  fourteen  dollars  and 
fifty  cents  for  the  patenting  fees ;  and  a  patent  was  thereupon 
granted  to  him  for  the  land. 

This  suit  is  an  action  of  covenant,  and  was  brought  by  the  de- 
fendant in  error  against  the  plaintiff  in  error,  to  recover  the  money 
which  he  had  paid  in  order  to  have  his  title  to  the  land  perfected, 
and  to  obtain  a  patent  for  it  from  the  Commonwealth. 

The  declaration,  after  reciting  the  deed  of  conveyance  from 
Patton  to  McFarlane,  and  the  covenant  of  warranty,  set  forth  the 
facts  of  the  legal  title  to  the  lands  being  in  the  Commonwealth  at 
the  time  of  making  the  conveyance,  and  her  claim  to  the  money 
which  was  paid  by  McFarlane,  without  which,  a  legal  and  good 
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title  could  not  have  been  obtained,  and  then  assigned  the  neglect 
and  refusal  of  Patton  to  pay  his  money  to  the  Commonwealth,  and 
to  procure  a  patent  for  the  land,  as  a  breach  of  his .  covenant  of 
warranty. 

Several  errors  have  been  assigned  in  this  case,  but  the  only 
question  to  be  solved  in  this :  Is  it  necessary  in  order  to  maintain 
an  action  of  covenant  for  a  breach  of  warranty  of  title,  to  allege  an 
eviction,  in  the  declaration,  and  to  prove  it,  or  what  may  be  con- 
sidered equivalent  to  it,  on  the  trial  of  the  cause. 

In  ancient  times,  it  was  usual  to  annex  a  warranty  to  the  con- 
veyance of  lands,  by  which  the  grantor  for  himself  and  his  heirs 
undertook  to  warrant  and  defend  the  same  to  the  grantee.  By  the 
feudal  constitution,  if  the  vassal's  title  to  enjoy  the  feud  was  dis- 
puted, he  might  vouch  or  call  the  lord  or  donor  to  warrant  and 
insure  his  gift ;  which  if  he  failed  to  do,  and  the  vassal  was  evicted, 
the  lord  was  bound  to  give  him  a  feud  of  equal  value  in  recom- 
pense: 2  Black.  Com.  300;  since  that,  however,  a  different  mode  of 
obtaining  this  object  has  been  resorted  to  and  adopted,  by  inserting 
in  deeds  of  conveyance  and  of  grant,  what  are  usually  called  cov- 
enants for  title.  This  invention  has  been  ascribed  to  Sir  Orlando 
Bridgeman,  3  Pow.  Conv.  205;  Platt  on  Cov.  304.  This  last 
author  says,  "the  simple  means  they  presented  of  carrying  into 
effect  the  various  intentions  of  parties,  and  the  facility  with  which 
they  were  accommodated  to  the  circumstances  connected  with  titles, 
soon  occasioned  their  general  use  in  practice." 

Of  these  covenants  for  title,  there  are  five  in  number :  1.  That 
the  vendor  is  seised  in  fee.  2.  That  he  has  a  good  right  to  convey. 
3.  That  the  purchaser  and  his  assigns  shall  quietly  enjoy.  4.  For 
indemnity  against  encumbrances ;  and  5th,  for  further  assurance. 

If  a  recovery  in  this  case,  upon  the  covenant  of  general  warranty, 
can  be  supported  without  either  allegation  or  proof  of  an  eviction, 
it  would,  in  effect,  be  deciding,  that  the  covenant  of  general  war- 
ranty, contains  within  it,  each  of  these  five  covenants,  which  would 
be  a  novel  idea  to  conveyancers  and  professional  men.  Because 
I  cannot  conceive  of  any  defect  or  objection  that  can  be  discovered 
which  may  affect  either  the  possession,  or  the  sufficiency  of  the 
title,  to  invest  the  vendee  completely  with  the  estate  professed  to 
be  conveyed,  that  may  not,  with  as  much  propriety  as  the  present 
case,  be  embraced  in,  and  considered  as  provided  against  by  the 
covenant  of  general  warranty,  and  an  action  supported  for  a  breach 
of  it,  without  either  averring  or  proving  an  eviction.  It  comes 
to  this,  that  the  covenant  of  general  warranty  may  either  be 
considered  as  a  covenant  of  seisin,  of  good  right  to  convey,  of 
quiet  enjoyment  of  indemnity  against  encumbrance,  or  further  as- 
surance, as  may  best  suit  the  wishes  of  the  vendee.  But  it  has 
been  decided  by  the  Supreme  Court  of  the  state  of  New  York,  when 
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composed  of  judges  alike  distinguished  for  their  talents  and 
legal  intelligence,  that  a  general  warranty  contained  no  covenant 
of  seisin  either  expressed  or  implied :  Vanderkarr  v.  Vanderkarr, 
11  Johns.  Rep.  122.  It  was  the  inaptitude  of  the  covenant  of 
general  warranty  to  accommodate  itself  to  the  various  intentions  of 
the  parties,  as  well  as  the  circumstances  connected  with  the  titles 
to  the  land,  that  first  gave  rise  to  these  -special  covenants,  and 
recommended  them  to  general  use ;  which  repudiates  the  idea  of 
their  being  contained  within  it.  And  Judge  Blackstone,  in  speak- 
ing of  them,  seems  to  consider  them  preferable  to  a  warranty, 
because  they  are  susceptible  of  such  modification,  as  to  make  them 
either  a  better  or  a  less  security  to  the  grantee,  as  may  best  com- 
port with  the  intention  of  the  parties :  2  Bl.  Com.  304. 

The  propriety  of  introducing  a  general  warranty,  or  one  or  more 
of  these  special  covenants,  and  which  of  them,  must  always  depend 
upon  the  agreement  of  the  parties,  and  the  particular  circumstances 
under  which  the  conveyances  are  to  be  made.  The  man  who  con- 
siders himself  the  absolute  owner  of  the  estate  in  fee-simple  which 
he  is  about  to  sell  or  convey,  and  considers  himself  also  as  receiv- 
ing a  price  for  it,  that  will  indemnify  him  for  doing  so,  may  annex 
all  those  five  covenants  to  his  deed  of  conveyance.  All,  however, 
cannot  be  necessary  in  any  case.  If  the  covenant  of  seisin  be 
inserted,  it  implies  a  power  and  good  right  to  convey,  and  there- 
fore this  last  need  not  be  annexed.  But  a  man  may  have  a  power 
and  authority  to  sell  and  convey  an  estate  in  fee,  without  being 
seised  himself,  and  in  such  case,  in  would  be  proper  enough  for  him 
in  his  deed  of  conveyance,  to  covenant  for  his  having  full  power 
and  good  right  to  convey  ;  although  it  would  be  inappropriate  as 
well  as  indiscreet  in  him  to  covenant,  likewise,  that  he  was  seised ; 
because,  if  he  did,  it  would  be  a  covenant  broken  as  soon  as  made, 
upon  which  he  might  be  sued,  although  the  vendee  was  invested  by 
the  deed  of  conveyance  which  was  made  to  him,  with  a  perfectly 
good  title  in  fee-simple. 

That  an  eviction  must  not  only  be  alleged,  but  proved,  in  order 
to  maintain  an  action  upon  a  covenant  of  warranty,  I  have  ever 
considered  a  proposition  well  settled  in  law.  The  books  of  pre- 
cedents or  of  pleading  furnish  no  form  for  a  declaration  in  such 
an  action,  without  averring  an  eviction  under  an  elder  and  a  better 
title.  Adjudged  cases  on  this  subject,  as  well  as  the  forms  of  the 
declaration  in  them,  all  tend  to  prove,  that  such  an  allegation 
must  be  set  forth  in  the  declaration,  and  full  proof  made  of  its 
truth  on  trial :  Wotton  t>.  Hole,  2  Saund.  177  ;  decided  in  the 
time  of  22  Car.  2,  which  is  considered  a  leading  case  on  this  sub- 
ject, and  subsequent  cases  noted  by  Sergeant  Williams  in  his  note 
to  it,  evidence  this  pretty  fully. 

The  principle,  I  believe,  has  been  recognised  or  established  by 
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the  highest  tribunal  of  almost  every  state  in  the  union.  The  only 
exceptions  that  I  have  met  with,  are  two  cases  decided  in  South 
Carolina  and  reported  in  2  Nott  &  McC.  186  ;  Mackey  v.  Collins, 
and  Furman  v.  Elmore,  Id.  139,  in  note. 

But  in  Kentucky  it  has  been  decided,  that  the  plaintiff  to  re- 
cover upon  a  warranty,  must  show  an  eviction  by  a  paramount  title, 
not  derived  from  the  bargainee :  Booker  v.  Bell,  3  Bibb  174,  and 
must  so  aver  it  in  his  narr;  Stephens  v.  Pattie,  Id.  117.  So  in 
Tennessee  it  was  held,  that  the  declaration  must  allege  an  eviction : 
Crutcher  v.  Stump,  5  Hayw.  100.  And  to  the  same  effect  by  the 
Supreme  Court  of  the  state  of  New  York,  in  the  cases  of  Kent  v. 
Welsh,  7  Johns.  Rep.  258,  and  Sedgewick  v.  Hallenback,  Id.  376 ; 
and  again  by  the  Supreme  Court  of  the  United  States  in  Day  et 
al.  v.  Chism,  10  Wheat.  449.  And  even  in  Massachusetts,  in  the 
case  of  Hamilton  v.  Gretts,  4  Mass.  Rep.  349,  where  it  was 
held,  that  the  eviction  need  not  be  by  judgment  of  law,  but  that 
the  warrantee  might  give  up  the  land  without  suit,  the  eviction 
being  alleged  in  due  form  in  the  declaration.  And  in  Marston  v. 
Hobbes,  2  Mass.  Rep.  433,  it  was  decided,  that  it  was  not  sufficient 
to  assign  the  breach  in  the  declaration,  by  negativing  the  words  of 
the  covenant,  but  that  it  must  be  done  specially,  by  showing  an 
ouster  by  an  elder  title.  And  again  in  Emerson  v.  The  Proprietaries 
of  a  Tract  of  Land  in  Meriot,  2  Mass.  464,  an  eviction  by  an  elder 
and  better  title  must  be  proved.  Also  the  same  effect,  in  Pearce 
v.  Jackson,  4  Mass.  Rep.  408.  And  to  the  same  effect  see  Rich 
v.  Waite,  Chip.  68,  and  Williams  v.  Wetherbee,  1  Atk.  233,  in 
Vermont.  Such  likewise  appears  to  be  the  settled  law  of  Virginia: 
see  Castleman  v.  Vetch,  3  Rand.  598 ;  and  in  the  state  of  New 
Jersey,  see  Stewart  v.  Drake,  4  Halst.  139.  In  addition  to  the  cases 
already  cited  from  New  York,  I  will  refer  to  2  Johns.  4,  where  it  is 
said  to  be  a  well-settled  rule,  that  under  the  covenant  of  warranty, 
the  plaintiff  must  show  a  lawful  eviction,  in  order  to  maintain  his 
action;  and  in  Woldron  v.  McCarty,  3  Johns.  481,  where  M.  gave  a 
deed  of  land  to  W.  in  which  he  covenanted  that  he  would  warrant 
and  defend  W.  in  the  quiet  and  peaceable  possession  of  the  premises. 
At  the  time  of  the  conveyance,  there  was  a  previous  mortgage  and 
a  sale  of  the  premises  decreed,  and  W.  afterward  purchased  the 
same  at  the  master's  sale,  and  then  brought  his  action  for  a  breach 
of  the  covenant  of  warranty  for  peaceable  enjoyment;  and  it  was 
held  that  an  action  could  not  be  maintained  on  the  covenant,  until 
there  had  been  an  eviction  or  actual  ouster  by  a  paramount  lawful 
title.  This  last  case  I  consider  a  vastly  stronger  case  to  entitle  a 
plaintiff  to  recover,  if  possible,  without  an  eviction,  than  the  one 
now  before  the  court ;  because  the  land  was  actually  exposed  to 
sale,  and  sold  to  W.,  who  must  inevitably  have  lost  it,  if  he  had 
not  purchased  it. 
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Although  the  Commonwealth  had  a  claim  against  the  land  in  the 
case  under  consideration,  yet  she  had  taken  no  step  whatever,  after 
the  conveyance  of  it  to  McFarlane,  to  enforce  the  payment  of  the 
money.  When  she  would  have  done  so,  was  uncertain;  and  Patton 
had  a  right,  under  his  covenant  of  warranty  with  McFarlane,  to 
avail  himself  of  all  the  indulgence  that  might  be  given  by  delay 
on  the  part  of  the  Commonwealth,  to  proceed  against  the  land,  to 
have  the  money  collected  by  a  sale  of  it.  Although  it  may  be 
considered  certain  that  the  payment  of  the  money  would  have  been 
compelled  some  day  or  other,  yet  it  might  make  some  difference  to 
Patton  whether  he  was  to  be  called  upon  immediately,  at  the  will 
of  McFarlane,  for  payment,  or  to  have  it  postponed  to  a  distant 
day,  by  forbearance  on  the  part  of  the  Commonwealth  to  proceed  to 
collect  it. 

In  the  last  place,  as  a  binding  authority  upon  the  subject,  we 
have  the  decision  of  this  court  in  the  case  of  Clark  and  McAnulty, 
3  S.  &  R.  364,  where  it  was  held,  that  without  an  eviction  by  an 
elder  and  better  title,  which  must  be  averred  in  the  declaration, 
and  proof  made  of  it  on  the  trial  of  the  cause,  a  covenant  of  war- 
ranty was  not  broken,  and  that  there  could  be  no  recovery  by  the 
plaintiff. 

The  court  below  were  wrong  in  charging  the  jury,  then,  in  this 
case,  that  the  plaintiff  below  was  entitled  to  recover,  under  the  par- 
ticular circumstances  given  in  evidence  without  proof  of  an  eviction  ; 
and  that  it  was  sufficient  to  state  the  particular  circumstances  in  the 
declaration,  which  might  entitle  the  plaintiff  to  recover  without 
alleging  an  eviction. 

I  consider  that  an  eviction  must  be  alleged  in  all  cases,  although 
it  may  be  supported  by  the  proof  of  particular  circumstances,  but 
it  will  not  do  to  state  the  circumstances  themselves  ;  the  averment 
must  be  according  to  their  legal  effect.  For  instance,  an  eviction 
might  be  alleged  in  the  declaration,  but,  on  trial,  may  be  shown  by 
proof  of  an  elder  and  better  title  than  that  which  was  transferred 
by  the  vendor,  and  that  the  vendee  voluntarily,  upon  the  demand 
of  him  who  had  such  better  title,  gave  up  the  possession  of  the  land 
to  him.  So  in  the  case  of  a  suit  by  the  holder  of  a  negotiable  note 
against  the  endorser,  it  is  indispensably  necessary,  as  I  conceive,  to 
aver  a  demand  upon  the  drawer,  arid  notice  given  of  the  non-pay- 
ment to  the  endorser,  and  this  may  be  proved  by  showing  that  the 
endorser,  before  the  note  became  payable,  accepted  from  the  drawer 
an  assignment  of  his  estate,  for  the  purpose,  inter  alia,  of  indemni- 
fying him  against  his  endorsement ;  which  in  fact  is  neither  a  de- 
mand, nor  yet  notice  of  non-payment,  but  in  law  has  the  same 
effect,  as  it  renders  the  demand  and  notice  unnecessary :  Barton  v. 
Baker,  1  S.  &  R.  334 ;  Smith  v.  The  Bank  of  Washington,  5  Id. 
321.  Judgment  reversed. 

Referred  to,  2  H.  338. 
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Hunt  against  Crawford. 


A  trustee  of  lands  may  maintain  ejectment  for  their  recovery ;  and  a  wrong- 
doer cannot  set  up  the  title  of  the  cestui  que  trust,  to  defeat  the  recovery  of 
the  trustee. 

Upon  the  death  of  the  trustee,  pending  the  ejectment,  his  devisees  are  the 
proper  persons  to  be  substituted  as  plaintiffs. 

APPEAL  from  the  Circuit  Court  of  Lycoming  county,  held  by 
Justice  Kennedy. 

This  ejectment  was  brought  in  the  name  of  Jesse  Hunt  against 
Robert  Crawford.  James  Crawford,  being  the  owner  of  the  land  in 
dispute,  a  judgment  was  obtained  against  him,  upon  which  execu- 
tions were  issued,  and  the  land  levied  and  sold  to  Jesse  Hunt,  who 
was  then  the  executor  of  the  will  of  his  father,  whose  estate  he 
charged  with  the  purchase-money  ;  and  held  the  land  in  trust  for 
his  devisees.  While  this  ejectment  was  pending,  Jesse  Hunt  died, 
having  first  made  a  will,  by  which  he  devised  his  real  estate,  not 
naming  particularly  this  land  in  dispute,  to  his  widow  and  some  of 
his  sons.  When  the  cause  was  ordered  for  trial,  on  motion  of  the 
plaintiif 's  counsel,  the  death  of  Jesse  Hunt  was  suggested,  and  the 
devisees  named  in  his  will  were  submitted ;  the  defendant  objecting 
to  such  substitution.  The  following  points,  put  by  defendant's 
counsel,  exhibit  his  defence. 

The  court  is  respectfully  requested  to  instruct  the  jury, 

1st.  That  the  will  of  Jesse  Hunt  vests  no  title  in  the  plaintiffs  to 
the  land  for  which  the  ejectment  is  brought,  which  will  authorize 
them  to  recover  in  the  present  suit. 

2d.  That  Jesse  Hunt,  executor  of  Joseph  Hunt,  deceased,  having 
purchased  the  land  in  controversy,  in  trust  for  the  heirs  of  said 
decedent,  and  having  charged  the  purchase-money  and  expenses 
incurred  in  relation  to  said  land  in  his  administration  account  of 
the  estate,  the  present  plaintiffs  cannot  recover. 

His  honor  answered  both  these  points  in  the  negative;  and 
refused  to  grant  a  new  trial,  because  of  such  direction  to  the  jury. 
From  which  the  defendant  appealed. 

Parsons  and  Anthony,  for  appellants,  contended  that  the  will  of 
Jesse  Hunt,  vested  no  title  to  the  land  in  dispute  in  his  devisees; 
that  there  was  no  intention  to  devise  it,  expressed  in  the  will.  No 
one  but  the  party  next  in  interest  can  be  substituted,  upon  the 
death  of  a  plaintiff  in  ejectment;  and  the  devisees  of  Jesse  Hunt 
had  not  the  interest,  but  the  same  was  in  the  devisees  of  his  father 
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Joseph  Hunt.     Cited  Purd.  Dig.  204 ;  Act  of  13th  April  1807, 
sect.  3;  7  S.  &  R.  203. 

Armstrong  and  Campbell,  for  appellants,  whom  the  court  declined 
to  hear. 

PER  CURIAM. — The  legal  title  was  in  Jesse  Hunt,  .and  whether 
he  held  it  beneficially  or  in  trust,  is  a  matter  which  can  be  stirred 
but  by  one  claiming  to  be  a  cestui  que  trust.  In  Pennsylvania  the 
owner  of  the  equitable  title  may  undoubtedly  maintain  ejectment 
in  his  own  name:  but  it  certainly  has  not  come  to  be  the  law,  that 
a  recovery  cannot  be  had  on  a  legal  title  against  a  third  person. 
In  the  country  from  which  we  derive  our  laws,  a  recovery  can  be 
had  on  no  other ;  and  it  would  be  strange,  even  here,  if  the  title  of 
the  cestui  que  trust,  might  be  set  up  by  a  wrongdoer,  to  defeat  a 
recovery,  by  his  trustee.  The  estate  of  Jesse  Hunt,  then,  having 
passed  to  the  plaintiffs  by  the  will,  by  words  of  a  devise,  as  clear 
as  any  found  in  the  law,  it  follows,  that  the  reasons  for  a  new 
trial  are  without  the  show  of  a  foundation  in  law  or  reason. 

Judgment  affirmed. 

Referred  to,  1  W.  <fc  S.  56  (dissenting  opinion). 

Followed,  5  Wh.  350  ;  1  W.  536  ;  1  Barr  491 ;  11  Smith  165. 
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McMutrie  et  al.  against  McCormick. 

IN    ERROR. 

In  Pennsylvania  there  are  two  modes,  by  which  a  title  to  lands  may  be 
acquired  from  the  Commonwealth.  First,  by  warrant  or  location  and  survey, 
and,  second,  by  any  actual,  personal,  resident  settlement  upon  the  land  itself. 

The  exercise  of  acts  of  ownership  for  any  length  of  time,  will  not  raise  such 
a  presumption  of  a  grant  from  the  Commonwealth,  as  to  be  of  itself  a  good  title. 

Without  an  office  right  from  the  Commonwealth,  no  possession  that  can  be 
taken  of  the  land,  short  of  an  actual,  personal,  resident  settlement  upon  it,  or 
an  improvement  commenced  with  such  intent,  to  take  effect  immediately  and 
to  be  carried  on  with  due  diligence,  will  amount  to  an  appropriation  of  the 
land,  or  give  the  least  shadow  or  color  of  right  or  claim  even  to  the  posses- 
sion of  it. 

Whether  or  not  there  is  a  want  of  due  diligence  in  the  prosecution  of  an 
inceptive  right  to  lands,  is  a  matter  of  fact,  which  is  always  properly  sub- 
mitted to  the  jury. 

An  improvement,  in  order  to  be  available  in  law,  so  as  to  give  a  presump- 
tive right  to  land,  must  be  commenced  with  intent  to  make  an  immediate 
settlement,  and  prosecuted  with  due  diligence  until  the  settlement  be  com- 
pleted ;  and  if  done  so.  the  title  so  acquired  will  relate  back  to  the  commence- 
ment of  the  improvement. 

ERROR  to  the  Common  Pleas  of  Huntingdon  county. 

This  was  an  action  of  ejectment  in  which  Alexander  McCormick 
was  plaintiff,  and  William  Martin  and  William  McMutrie,  were 
defendants  in  the  court  below.  The  principal  questions  in  the  cause 
were,  whether  the  land  in  dispute  were  subject  to  actual  settlement 
in  1827,  being  then  vacant?  Was  it  within  the  lines  of  the 
defendant's  survey?  If  not,  had  it  been  appropriated  by  those 
under  whom  they  claimed,  previously  to  1837  ?  The  parol  evidence, 
which  was  voluminous,  need  not  be  here  stated,  as  the  opinion  of 
the  court  below,  will  sufficiently  explain  the  questions  decided. 
The  court  thus  charged  the  jury  : 

u  The  lines  on  the  ground  form  the  true  survey ;  the  notes, 
returns  of  surveys,  and  drafts,  are  only  evidence  of  the  survey. 
If  Reed  is  correct,  the  survey  on  the  ground  of  George  Allen 
excluded  the  land  in  dispute;  yet  to  give  McMutrie  his  distance, 
you  would  have  to  go  to  the  line  run  by  Hunter  and  Wilson.  This 
principle  equally  applies  to  Alexander  McCormick's  survey.  He 
had  an  old  and  early  improvement,  on  which  he  took  a  warrant  in 
1795,  calling  for  McMutrie  as  a  boundary.  Shortly  before  the 
survey  was  made  on  that  warrant,  Wilson  and  Hunter  were  called 
by  David  McMutrie  and  James  McMutrie,  and  old  Alexander 
McCormick  to  fix  the  lines  of  McMutrie's  survey,  in  the  name  of 
George  Allen.  They  did  so  on  the  12th  and  13th  of  November 
1801.  On  the  18th  of  December  following,  old  Mr.  McCormick 
had  his  survey  made  in  accordance  with  the  line  run  by  Wilson  and 
Hunter,  and  so  returned.  This  binds  him,  and  it  is  idle,  or  worse 
than  idle,  to  say  thirty  years  after,  this  was  a  mistake.  If  Wilson 
is  believed,  old  Alexander  McCormick  conceded  that  the  southern 
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line  of  his  survey,  was  the  northern  boundary  of  McMutrie's  claim. 
McCormick's  return  of  survey  binds  him,  and  by  that  title,  he 
cannot  go  a  foot  beyond  it.  Old  Mr.  McCormick  pursued  a  correct 
course,  to  have  all  his  boundaries  settled  before  he  had  his  survey 
returned,  so  as  to  prevent  disputes  with  his  neighbors.  Boundaries 
fixed  by  the  parties  are  entitled  to  great  respect,  and  should  never 
be  departed  ijrom,  where  there  is  no  fraud.  Alexander  McCormick, 
the  elder,  devised  his  estate  to  his  two  sons,  Robert  and  Alexander, 
(the  plaintiffs).  Robert's  part  adjoined  the  land  in  dispute.  Is 
there  any  evidence  that  old  Alexander  McCormick  ever  claimed  it? 
The  lands  of  Robert  and  Alexander  McCormick  have  been  sold  at 
sheriff's  sale,  and  all  their  title,  to  the  old  tract  at  least,  divested. 
Now  as  a  plaintiff  in  ejectment  must  recover  on  the  strength  of  his 
own  title,  and  not  on  the  weakness  of  his  adversary's,  it  is  manifest, 
if  the  law  be  regarded,  the  plaintiff  can  derive  no  right  to  recover, 
from  any  improvement  or  title  of  his  own,  prior  to  the  sheriff's 
sale.  What  title  then  has  the  plaintiff  shown  ?  The  only  title"  he 
can  recover  on,  is  his  attempt  to  build  a  house  in  1827.  This  is 
the  only  title  he  has.  He  did  not  enter  on  the  ground  and  cut  the 
timber.  He  hauled  old  logs  from  below  Moor's  mill,  and  com- 
menced building  a  house.  As  soon  as  he  was  discovered,  and  when 
he  got  it  to  the  square,  the  McMutries  went  and  pulled  it  down 
and  hauled  his  logs  away.  This  then  is  his  title,  and  his  only 
title ;  and  circumstanced  as  this  case  is,  the  only  title  he  can  rely 
on.  To  January  term  1829,  he  brings  this  ejectment  on  this  title. 
The  defendants  contend  that  the  land  in  dispute  is  included  in  this 
survey  on  a  warrant  to  George  Allen,  and  made  in  1762,  and  re- 
turned into  the  land  office  on  the  7th  of  January  1763.  Every 
man  is  bound  to  take  notice  of  a  survey  returned.  It  is  construc- 
tive notice,  and  binds  equally  with  actual.  We  have  said,  if  Reed 
be  correct,  the  first  survey  made  on  the  ground  excludes  the  land 
in  dispute  ;  but  the  defendants'  counsel  contend,  that  after  the  line 
was  run  along  the  foot  of  the  Piny  Ridge,  the  survey  was  extended 
on  paper  before  return ;  and  to  prove  this,  they  rely  on  the  fact, 
that  the  lines  are  too  short,  that  Gardner's  survey,  which  they  have 
shown,  made  on  the  same  day,  calls  for  Allen :  that  they  always 
claimed  their  full  distance ;  that  old  Alexander  McCormick  so  rec- 
ognised their  survey;  and  that  they  have  been  in  possession  of  the 
general  tract,  claiming  three  hundred  acres,  and  their  full  distance 
on  the  ground.  If  this  land  was  plotted  in  by  the  deputy-surveyor 
and  so  returned  in  1763,  and  included  in  that  return,  it  was  not 
vacant ;  it  was  not  open  to  settlement  and  improvement.  But  as 
the  surveyor  retained  the  corners,  and  those  corners  are  found,  it  is 
powerful  evidence  that  the  surveyor  did  not  plot  in  any  land,  or  he 
would  have  thrown  away  his  corners  and  called  for  posts  ;  and 
more  especially  so,  when  a  line  is  found  on  the  ground,  running 
from  corner  to  corner. 
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"  We  say,  if  the  lines  were  extended  before  return,  of  which  the 
jury  will  judge,  the  plaintiff  has  no  pretence  of  claim.  But  suppose 
they  were  not  extended,  this  case  presents  other  points  for  serious 
and  deliberate  consideration.  It  manifestly  appears  from  the  testi- 
mony of  Wilson,  and  from  the  warrant  and  survey  made  and  re- 
turned, that  old  Alexander  McCormick,  recognised  this  land  as  the 
property  of  McMutrie;  that  Robert  and  Alexander  McCormick, 
the  plaintiffs,  knew  that  the  McMutries  claimed  it.  ^art  of  it  had 
been  sold  to  William  Myton,  the  deed  for  that  was  acknowledged 
before  Alexander  McCormick,  on  the  18th  of  August  1818.  As 
to  this  part  of  the  property  in  dispute,  Alexander  McCormick 
knew  it  was  sold  to  Myton,  who  is  since  deceased.  If  the  plaintiff 
stood  still  and  did  not  give  notice  of  his  claim,  if  he  had  any  claim, 
equity  will  postpone  him.  If  a  man  looks  on  and  sees,  another 
purchase  and  pay  his  money,  and  does  not  disclose  his  claim,  he 
will  be  postponed.  Myton  went  into  possession  under  his  purchase, 
and  under  the  old  title.  You  will  observe,  the  land  in  dispute 
never  was  claimed  by  the  defendants  by  improvement,  it  was  always 
claimed  under  the  title  of  1762,  as  within  their  purchase.  Some 
actual  possession  was  taken  of  it,  acts  of  ownership  exercised  upon 
it,  such  as  a  farmer  usually  in  Pennsylvania  exercises  over  his 
timber  lands.  Their  boundary  was  fixed  by  surveyors  on  that  side 
thirty  years  ago ;  now  so  far  as  actual  possession  has  been  held  for 
twenty-one  years  before  this  ejectment  brought,  the  title  is  good ; 
for  the  law  is,  that  actual  occupation,  however  tortious  it  might  be, 
however  destitute  of  the  color  of  title,  either  in  law  or  equity,  gives 
a  right  to  the  extent  of  the  inclosure,  against  all  the  world  but  the 
state :  10  S.  &  R.  338.  Was  there  any  vacant  land  here,  vacant 
in  the  beginning  of  April  1827  ?  The  defendants  had  exercised 
acts  of  ownership  over  it,  and  claimed  it  as  within  their  boundary, 
and  that  boundary  actually  run  and  marke*d  on  the  ground  for  more 
than  thirty  years.  The'  survey  of  Alexander  McCormick,  Sr., 
calls  for  "adjoining  Allen."  There  appears  no  vacancy  in  the 
office  of  the  deputy-surveyor,  or  in  the  land  office.  Suppose  then 
it  was  not  without  the  surveyed  or  returned  lines  of  Allen.  If  the 
jury  should  so  believe,  and  also  be  of  opinion,  that  it  was  claimed 
under  the  old  title  of  McMutrie,  and  the  usual  possession  that  is 
exercised  over  timber  land,  was  it  open  for  settlement  ? 

"We  think  it  was  so,  to  an  honest  bonafide  settler.  If  it  was  not 
within  the  lines  of  Allen's  return  of  survey.  But  you  will  observe 
that  the  plaintiff  did  not  clear  any  land,  or  cut  any  timber ;  he 
hauled  logs  from  a  distance,  in  April  1827,  and  got  his  house  to 
the  square.  He  never  returned  to  the  land,  nor  did  he  bring  this 
ejectment  till  January  term  1829.  Was  this  diligence  ?  When  a 
man  commences  an  improvement,  he  is  bound  to  use  diligence.  Here 
he  lays  by  from  April  1827,  to  November  1829 ;  in  the  meantime 
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the  defendants  build  a  house.  True  he  warned  them,  and  threw 
that  house  down;  still  the  jury  are  to  determine,  did  he  use  dili- 
gence? If,  then,  the  jury  should  be  of  opinion,  that  the  land  was 
not  within  defendants'  survey  as  returned,  and  that  he  did  use  due 
diligence,  they  may  find  such  part  for  the  plaintiff  as  was  not  in 
adverse  possession,  twenty-one  years  before  ejectment  brought,  and 
which  McCormick  did  not  claim  when  it  was  sold  to  an  innocent 
purchaser,  without  discovering  his  title.  But  if  within  defendants' 
survey,  or  if  he  did  not  use  diligence,  then  they  should  find  for 
defendants." 

The  jury  found  a  verdict  for  the  plaintiff,  upon  which  judgment 
was  entered.  To  reverse  which,  the  writ  of  error  was  sued  out, 
and  the  following  errors  assigned  : 

1.  The  court  erred  in  instructing  the  jury,  that  the  land  in  con- 
troversy, under  the  evidence,  was  open  to  settlement,  if  they  should 
be  of  opinion  that  it  was  not  within  the  surveyed  or  returned  lines 
of  George  Allen. 

2.  In  submitting  it  as  a  question  for  the  decision  of  the  jury 
whether  due  diligence  had  been  used  by  the  plaintiff  below,  in  the 
prosecution  of  his  pretended  settlement,  when  in  truth  there  was 
no  evidence  of  diligence. 

3.  In  not  instructing  the  jury,  as  matter  of  law,  that  the  plain- 
tiff could  not  support  his  ejectment  under  the  evidence  given  in 
the  cause. 

Miles,  for  the  plaintiff  in  error. 
Potter  and  Blanchard,  contra. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  in  this  case  is,  "that  the 
court  erred  in  instructing  the  jury,  that  the  land  in  controversy, 
under  the  evidence,  was 'open  to  settlement,  if  they  should  be  of 
opinion,  that  it  was  not  within  the  surveyed  or  returned  lines  of 
George  Allen."  In  this  I  can  perceive  no  error.  In  this  state 
two  modes  have  obtained,  by  which,  the  inception  of  a  right  or 
title  to  lands  from  the  Commonwealth  may  be  acquired.  First, 
by  warrant  or  location  and  survey;  and  second,  by  an  actual,  per- 
sonal, resident  settlement  upon  the  land  itself.  Anterior  to  the 
spring  of  1827,  when  McCormick  commenced  building  a  house  on 
,the  land  in  dispute,  and  was  prevented  from  going  on  with  the 
finishing  of  it  by  McMutrie,  it  does  not  appear,  from  the  evidence, 
that  McMutrie  had  made  an  actual,  personal,  resident  settlement 
upon  it,  or  that  he  had  ever  commenced  any  improvement  there- 
on, with  that  view.  Indeed,  it  was  not  pretended  by  him  or  his 
counsel,  that  he  had  in  this  way  acquired  any  title  to  the  land. 
But  it  was  shown  by  him  that  he  had  become  invested  with  the 
title  under  the  warrant  granted  to  George  Allen,  and  the  survey 
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made  and  returned  in  pursuance  of  it ;  and  contended,  that  the 
survey  included  the  land  in  dispute.  It  is  clear  that  if  the  survey 
made  under  Allen's  warrant,  embraced  the  land,  it  was  no  longer 
vacant  and  unappropriated,  and  liable  to  be  obtained  from  the  state 
by  any  other  person,  either  by  warrant  or  settlement.  But  if  the 
survey  did  n6t  include  the  land  in  dispute,  it  then,  for  anything 
that  appeared  in  evidence,  was  in  the  spring  of  1827,  when  McCor- 
mick commenced  building  the  house,  vacant  and  unappropriated, 
and  if  so,  it  follows  necessarily,  that  the  right  to  it  was  still  in  the 
Commonwealth,  and  that  it  was  liable  to  be  obtained  either  by  war- 
rant or  settlement;  and  by  him  who  should  first  resort  to  one  or 
other  of  these  two  modes. 

The  only  arguments  offered  in  opposition  to  this  are,  first,  that 
as  evidence  had  been  given  by  McMutrie  of  his  having,  for  upwards 
of  twenty  years,  exercised  acts  of  ownership  upon  the  land  in  dis- 
pute, by  cutting  timber  upon  it,  and  by  clearing  about  half  an  acre, 
a  part  of  a  field  upon  the  Allen  survey,  and  which  extended  over 
upon  the  land  in  dispute,  and  beyond  what  McCormick  alleged  was 
the  true  boundary  of  that  survey ;  and  at  the  same  time  profess- 
ing to  claim  arid  to  hold  this  land  in  dispute,  as  land  embraced  by 
the  survey  made  and  returned  under  Allen's  warrant,  that  the  jury 
ought  to  have  been  instructed  by  the  court,  that  they  might  pre- 
sume a  grant  from  the  Commonwealth  to  McMutrie  for  the  land. 
It  might  perhaps  be  sufficient  in  answer  to  this,  to  say,  that  it  does 
not  appear  that  any  such  instruction  was  asked  for  of  the  court. 
But  if  it  had,  it  ought  not  to  have  been  given  ;  because  all  grants  of 
land  by  the  Commonwealth  are  put  upon  record,  and  are  required 
to  be  so ;  and  as  long  as  those  records  are  preserved  and  continue 
to  exist,  conclusive  evidence  of  the  grant,  if  any  has  ever  been  made, 
will  be  found  there ;  and  if  upon  examination,  no  record  of  a  grant 
can  be  discovered,  it  raises  a  most  violent  presumption  of  a  directly 
opposite  nature ;  which  is,  that  no  such  grant  was  ever  made. 

If  the  law  were  otherwise,  many  of  those  who  hold  their  lands 
in  this  state,  merely  by  settlements  or  locations  and  surveys,  for 
which  no  part  of  the  purchase-money  due  to  the  state  has  been 
paid,  would  stand  discharged  of  all  claim  for  it.  When  by  the  laws 
of  the  Commonwealth,  persons  are  permitted  to  acquire  a  pre-emp- 
tion right  to  lands,  by  entering  upon  them  at  pleasure  and  making 
settlements,  the  establishment  of  such  a  presumption  would  only 
be  calculated  to  defeat  and  to  defraud  the  state  of  her  just  right  to 
the  purchase-money. 

The  circumstances,  however,  which  the  plaintiff  in  error,  here 
claim  to  have  been  sufficient  to  have  raised  such  presumption  in  his 
favor,  might,  where  the  evidence  with  respect  to  the  real  extent 
of  the  survey  under  the  Allen  warrant  was  doubtful,  weigh  some- 
thing with  the  jury,  in  determining  that  question,  which  was  a 
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matter  of  fact,  belonging  exclusively  to  their  province  to  decide ; 
and  as  such  it  was  rightly  committed  to  them  by  the  court. 

In  the  next  place,  it  has  been  argued  that  McMutrie  had  such  a 
possession  of  the  land  in  dispute,  by  exercising  these  acts  of  own- 
ership over  it,  as  did  not  leave  it  open  to  settlement  by  any  other 
person.  Here  it  rather  seemed  to  be  admitted  thauif  the  presump- 
tion contended  for  did  not  arise  against  the  Commonwealth,  that 
she  might  have  granted  a  warrant  for  the  land  to  any  person,  and 
that  it  would  have  been  good.  Of  the  correctness  of  this,  I  think 
there  can  be  no  doubt.  For  it  is  not  pretended,  nor  would  the 
evidence  seem  to  warrant  it,  that  McMutrie,  previously  to  McCor- 
mLck's  commencing  the  building  of  his  house,  had  commenced  an 
improvement  with  an  intent  to  make  an  immediate  settlement,  and 
that  he  had  prosecuted  the  same  with  due  diligence.  Yet  without 
this,  or  a  location  or  warrant  and  survey,  McMutrie  could  have  no 
possession  known  to  and  recognised  by  the  law,  that  could  in  any 
manner  oppose  the  Commonwealth  in  granting  a  title  for  the  land  to 
any  other  person,  or  stand  in  the  way  of  any  other  person  acquiring 
a  right  to  it  either  by  settlement  or  otherwise.  If  it  be  open  and 
liable  to  be  obtained  in  the  one  way,  it  must  also  be  so  in  the  other, 
for  the  law  has  made  no  distinction.  Without  an  office  right  from 
the  Commonwealth,  no  possession  that  can  be  taken  of  land  short 
of  an  actual,  personal,  resident  settlement  upon  it,  or  an  improve- 
ment commenced  with  such  intent,  to  take  effect  immediately,  and 
to  be  carried  on  with  due  diligence,  will  amount  to  an  appropria- 
tion of  the  land,  or  give  the  least  shadow  or  coloring  of  right  or 
claim  even  to  the  possession  of  it.  The  man  who  takes  otr  attempts 
to  take  possession  of  land  belonging  to  the  Commonwealth  and 
unappropriated,  for  the  purpose  of  preventing  others  from  settling, 
without  any  such  intention  upon  his  part,  acts  in  violation  of  all 
law  ;  or  even  if  he  take  possession  for  the  purpose  of  clearing, 
enclosing  and  tilling  it,  with  a  view  in  this  way  to  make  gain  or 
profit  out  of  it,  but  without  any  intention  of  making  it  the  place  of 
his  abode,  and  the  means  of  subsisting  himself  and  family,  he 
trespasses  upon  the  rights  of  the  Commonwealth,  and  acts  in 
direct  violation  of  law,  if  he  attempts  to  prevent  another  from 
entering  upon  the  land,  who  wishes  to  become  a  bona  fide  settler 
upon  it.  His  clearing  over  the  lines  of  the  survey  under  the  Allen 
warrant  can  vest  no  interest  whatever  in  the  vacant  lands  of  the 
Commonwealth.  See  Morris  v.  Thomas,  5  Binn.  77.  He  cannot 
hold  contiguous  lands,  not  included  in  the  survey.  See  Holmes  v. 
Hay,  3  Yeates  583. 

It  is  surely  no  justification  for  McMutrie  that  he  thought  the 
land  in  dispute  was  included  in  the  Allen  survey,  and  that  he 
thereby  had  a  good  right  for  it,  because  he  was  bound  at  his  peril 
to  know  the  extent  of  the  survey  under  which  he  claimed,  and  his 
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mistake  in  this  respect  can  avail  him  nothing.  And  although 
McCormick  believed  that  McMutrie  labored  under  this  mistake  and 
knew  that  he  claimed  the  land  in  dispute  as  being  part  of  the  Allen 
survey,  yet  he  was  not  bound  to  undeceive  him  as  long  as  he  had 
no  right  or  claim  to  the  land  himself.  Indeed  it  is  highly  probable 
that  McCorrnici,  from  hearing  McMutrie  claim  the  land  in  this 
way,  was  a  long  time  impressed  with  the  belief  that  it  was  included 
in  the  Allen  survey,  and  therefore  of  right  properly  belonged  to 
him,  and  as  long  as  he  remained  under  that  impression,  assented  to 
the  land's  being  the  property  of  McMutrie,  and  treated  it  as  such ; 
but  still  I  am  at  a  loss  to  perceive  upon  what  principle  of  law  or 
common  sense,  this  should  preclude  McCormick  from  endeavoring 
to  obtain  a  right  for  it  from  the  Commonwealth,  to  whom  it  did 
most  certainly  belong,  clear  of  all  color  of  claim  existing  on  the 
part  of  McMutrie. 

McMutrie,  then,  if  the  land  in  dispute  was  not  included  in  the 
survey  made  and  returned  under  the  Allen  warrant,  had  no  pos- 
session of  it  whatever,  that  could  avail  him  anything,  or  prevent 
others  from  obtaining  a  title  from  the  state  for  it,  either  by  taking 
out  a  warrant  for  or  by  making  a  settlement  on  it,  as  either  course 
must  be  alike  open  to  the  party,  for  him  to  elect  that  which  may 
best  suit  his  circumstances.  McMutrie  must  be  considered  in  the 
light  of  a  trespasser,  in  what  he  did  upon  the  land  in  dispute,  and 
guilty  of  a  flagrant  violation  of  the  law,  in  throwing  down  the 
house  of  McCormick,  and  in  thus  preventing  him  from  going  on  to 
complete  his  settlement.  It  would  be  strange  indeed  if  he  were  to 
be  permitted  either  to  take  advantage  of  his  own  wrong,  or  thereby 
suffer  to  prejudice  the  state  in  her  right  to  dispose  of  the  land,  or 
to  hinder  McCormick  from  obtaining  a  title  for  it  in  any  mode  pre- 
scribed by  law.  His  conduct  may  well  be  likened  to  that  of  the 
dog  in  the  manger,  not  willing  to  purchase  the  land  of  the  state 
himself,  nor  let  anybody  else  have  it. 

The  second  error  is,  that  the  court  below  submitted  to  the  jury, 
to  be  decided  by  them,  whether  due  diligence  had  been  used  by  the 
plaintiff  below  in  the  prosecution  of  his  settlement,  when,  as  the 
plaintiffs  in  error  allege,  there  was  no  evidence  of  diligence.  In 
Micle  v.  Lucas,  10  S.  &  R.  294-5,  it  was  held  by  this  court, 
that  whether  a  right  of  pre-emption,  founded  on  an  improve- 
ment, was  lost  by  laches,  was  a  matter  peculiarly  proper  for  the 
jury  to  determine,  where  it  depended  upon  a  variety  of  facts.  The 
late  Chief  Justice,  who  delivered  the  opinion  of  the  court,  says, 
"there  are  cases,  where  the  facts  have  been  so  strong,  that  the 
court  has  thought  itself  justified  in  deciding  laches,  as  a  matter  of 
law.  But  it  has  been  more  commonly  left  to  the  jury."  And  in 
Casby  and  Brown,  2  Binn.  124,  where  Brown,  who  was  the  plaintiff 
below,  claimed  by  virtue  of  a  settlement,  but,  after  making  some 
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improvements,  was  prevented  by  the  violence  of  the  defendant,  a 
younger  settler,  from  continuing  them;  he  laid  by  for  more  than 
seven  years,  without  taking  any  measures  to  recover  the  possession, 
and  without  commencing  his  suit  for  that  purpose;  yet  it  was 
decided,  that  it  ought  to  be  left  to  the  jury  to  determine  whether 
he  had  not  relinquished  his  settlement. 

Now,  in  the  present  case,  I  think  it  cannot  be  said,  that  the  facts 
are  so  strong  as  to  justify  the  court  in  deciding,  as  a  question  of 
law,  that  there  was  want  of  due  diligence  on  the  part  of  McCormick, 
in  prosecuting  the  work  of  his  intended  settlement.  The  building 
of  the  house,  which  was  perhaps  the  most  essential  part  of  what 
was  to  be  done,  in  order  to  make  a  settlement  upon  the  land,  was 
commenced  by  him,  and  after  having  been  raised  up  to  the  square, 
McMutrie,  the  plaintiff  in  error,  collected  a  force,  and  threw  it 
down ;  and  in  a  manner  too,  most  likely  to  intimidate  or  bid  defiance 
to  the  utmost  power  of  McCormick,  but  as  it  would  seem,  not  so  as 
to  induce  him  to  relinquish  his  claim  to  the  land ;  for  about  a  year 
afterwards,  when  McMutrie  attempted  to  erect  a  house  upon  the 
land,  and  had  got  it  partly  up,  McCormick  sought  an  opportunity 
when  McMutrie  was  absent,  and  threw  it  down ;  and  in  about  eight 
months  after  this,  brought  this  suit,  to  establish  his  right,  and  to 
recover  peaceably  the  possession  of  the  land,  if  entitled  to  it,  that 
he  might  prosecute  and  finish  his  improvement. 

From  the  daring  and  violent  manner  in  which  McCormick,  while 
at  work  on  the  house,  was  attacked  by  McMutrie,  and  the  whole  of 
his  work  prostrated  and  torn  down  before  his  face,  he  had  great 
reason  to  believe  that  there  would  be  little  personal  safety,  for  some 
time  at  least,  in  attempting  to  renew  the  work  of  building  the 
house.  He  probably  felt  unwilling  to  embark  immediately  in  an 
expensive  and  tedious  lawsuit,  and  was  willing  to  wait  some  time  in 
hopes  that  a  more  favorable  state  of  feeling  on  the  part  of  McMutrie, 
might  take  place  towards  him.  I  can  see  no  good  reason  why 
such  a  course  might  not  have  been  taken,  and  a  reasonable  time 
allowed  for  a  return  of  such  feelings  as  might  possibly  terminate 
the  contest  which  had  arisen,  without  going  to  law.  In  this  I  can 
perceive  no  cause  for  blame  ;  nor  yet  anything  that  ought  to  pre- 
judice the  claim  of  McCormick.  Whether  he  had  not  sufficient 
reason  to  delay  as  long  as  he  did,  without  having  laches  or  a  want 
of  due  diligence  imputed  to  him,  was  properly  left  to  the  jury.  A 
man  possessing  less  regard  perhaps  for  the  peace  and  good  order  of 
society,  and  possibly  a  little  more  personal  prowess  than  McCormick, 
placed  in  his  situation,  might  have  given  McMutrie  some  reason  to 
have  complained  of  anything  but  a  want  of  due  diligence.  I  must 
confess  that  the  harshest  name  which  I  think  could  well  be  given 
to  the  conduct  of  McCormick,  would  be  reasonable  forbearance, 
which  ought  rather  to  make  in  favor  than  against  him. 
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The  third  and  last  error  is,  that  the  court  below  did  not  instruct 
the  jury  as  matter  of  law,  that  the  plaintiff  below  could  not  support 
his  ejectment  under  the  evidence  given  in  the  cause.  It  has  been 
decided  repeatedly,  that  one  who  has  a  right  of  pre-emption  to  lands 
lying  within  the  state,  and  east  of  the  Allegheny  river,  and  who 
has  his  boundaries  designated,  may  recover  in  an  action  of  ejectment 
without  a  survey ;  see  Luck  and  wife  v.  Duff,  6  S.  &  R.  189,  and 
Mickel  and  another  v.  Lucas,  10  Id.  295. 

It  is  also  true,  that  an  improvement,  in  order  to  be  available  in 
law,  so  as  to  give  a  pre-emption  right  to  land,  must  be  commenced 
with  intent  to  make  an  immediate  settlement,  and  prosecuted  with 
due  diligence  till  the  settlement  is  completed,  and  if  done  so,  the 
title  so  acquired,  will  relate  back  to  the  commencement  of  the 
improvement.  See  Wright  v.  Small,  4  Yeates  562. 

The  land  in  dispute  was  bounded  and  designated  all  around  by 
the  lines  of  official  surveys  made  upon  the  adjacent  land.  These  lines 
being  marked  upon  the  ground,  and  the  respective  courses  and  dis- 
tances thereof  being  returned  into  the  surveyor-general's  office,  or 
to  be  found  in  the  deputy-surveyor's  office,  furnished  at  once  all  the 
information  necessary  to  be  had,  both  in  regard  to  location  and 
quantity.  They  showed  that  the  quantity  of  vacant  land  there 
was  much  less  than  what  might  have  been  acquired  by  settlement, 
had  there  been  more  of  it;  and  no  doubt  the  evidence  was  sufficient 
to  justify  the  jury  in  finding  that  the  plaintiff  below  had  adopted 
and  made  these  lines  the  boundaries  of  his  claim. 

In  the  next  place,  whether  he  commenced  building  the  house 
upon  the  land  in  dispute,  with  intent  to  make  an  immediate  settle- 
ment, and  prosecuted  this  design  with  due  diligence  were  matters 
of  fact  to  be  decided  by  the  jury.  Nobody  can  deny  that  the 
building  of  the  house  was  an  important  part  of  the  work.  It  was 
not  necessary  that  he  should  use  the  materials  which  were  upon  the 
land,  for  this  purpose.  He  was  at  liberty  to  obtain  them  wherever 
it  might  best  suit  his  convenience  to  get  them.  And  if  the  evidence 
be  credited,  he  was  certainly  prosecuting  the  work  with  rather 
remarkable  diligence  and  dispatch,  until  he  was  arrested  in  his 
progress  by  the  violent  interference  and  prevention  of  McMutrie. 
It  was  for  the  jury  to  decide  whether  McCormick  would  not,  in 
all  probability,  from  appearances,  have  completed  his  settlement 
with  due  diligence,  had  he  not  been  prevented  by  McMutrie ;  and 
whether  or  not  McMutrie  did  not  prevent  McCormick  from  finish- 
ing his  settlement  in  such  manner  as  is  required  by  law,  in  order 
to  secure  to  him  a  pre-emption  right  to  the  land ;  and  if  they  were 
satisfied  that  all  this  would  have  been  done  by  McCormick  had  not 
McMutrie  prevented  him,  we  think  that  McCormick  was  entitled  to 
recover  the  land.  The  law  will  not  permit  McMutrie  to  take  ad- 
vantage of  his  own  wrong,  and  to  say,  that  because  McCormick  did 
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not  go  on  and  complete  his  settlement  with  due  diligence,  therefore, 
he  shall  not  sustain  his  action  of  ejectment  or  recover  the  land. 
Nothing  can  be  objected  by  McMutrie  as  being  wanting  to  entitle 
McCormick  to  sustain  his  action  and  to  recover  the  land  in  dispute, 
which  has  not  been  wrongfully  caused  by  McMutrie  himself.  Nemo 
ex  dolo  suo  proprio  relevetur,  aut  auxilium  capiat.  It  was  also  very 
proper  for  the  jury,  in  considering  the  circumstances  in  evidence 
before  them,  and  in  drawing  their  conclusions  from  them,  not  to 
omit  paying  a  due  regard  to  the  maxim :  In  odium  spoliatoris 
omnia  prcemmuntur. 

Judgment  affirmed. 

Followed,  5  Barr  249. 


The  United  States  agaimt  Simpson. 

A  loss  from  indulgence  by  a  creditor  to  a  principal,  which  is  purely 
permissive,  will  not  discharge  a  surety.  If  the  creditor  has  disabled  him- 
self to  proceed,  the  surety  is  ipso  facto  discharged  ;  if  he  has  not,  no  event- 
ual loss  from  mere  delay  will  produce  that  eflfect. 

Handwriting  may  be  proved  by  one  who  has  become  familiar  with  it  in  a 
long  correspondence  with  the  writer,  although  he  may  never  have  seen  him 
write. 

ERROR  to  Huntingdon  county. 

In  1819,  the  United  States  obtained  a  judgment  against  John 
Patton  and  William  Simpson,  his  surety ;  in  1822,  a  fi.  fa.  was 
issued  upon  it,  which  was  not  given  to  the  sheriff,  by  order  of  the 
plaintiff's  attorney ;  there  was  no  further  proceeding  until  1826, 
when  a  scire  facias  was  issued  against  both  defendants,  for  whom 
there  was  an  appearance  and  plea  of  payment.  Subsequently,  in 
the  same  year,  Patton  confessed  judgment;  and  issue  was  joined 
on  the  plea  of  payment,  with  Simpson.  Upon  the  trial  of  this 
issue,  the  defendant  gave  in  evidence  the  record  of  several  judg- 
ments that  had  been  obtained  against  Patton,  between  the  time  of 
the  rendition  of  the  judgment  of  the  United  States  and  its  revival 
in  1826 ;  and  which  became  thereby  a  lien  upon  his  real  estate,  to 
the  exclusion  of  the  United  States'  judgment.  There  were  also 
given  in  evidence  the  following  letters  of  S.  Plesenton,  "  Fifth 
Auditor  and  acting  Commissioner  of  the  Revenue,"  to  James 
McDowell,  Esq.,  the  Attorney  of  the  United  States,  having  the 
charge  of  this  judgment: 

"  TREASURY  DEPARTMENT. 

Fifth  Auditor  s  Office, 

March  31st  J825. 

SIR  : — I  have  received  your  letter  of  the  14th  instant.  As  the 
indulgence  already  extended  to  Mr.  Patton  has  been  very  liberal,  I 


438  SUPREME  COURT  [Sunbury 

[United  States  v.  Simpson.] 

cannot  consent  to  any  change  in  the  terms  stipulated  in  my  letter 
of  the  22d  ultimo,  for  the  liquidation  of  the  debt  due  by  him  to  the 
United  States,  viz. :  that  on  the  first  of  November  next,  he  shall 
pay  three  hundred  dollars,  with  the  interest  that  will  be  due  on  his 
bond,  up  to  that  date,  four  hundred  eighteen  dollars,  eighty-eight 
cents,  and  one  hundred  sixty-nine  dollars,  thirty-four  cents,  for  the 
addition  of  ten  per  cent,  accruing  on  the  amount  of  duties  not 
bonded,  making  together  the  sum  of  eight  hundred  and  eighty- 
eight  dollars  twenty-seven  cents,  to  be  deposited  that  day  by  him, 
and  annually  thereafter,  on  the  first  day  of  November,  pay  three 
hundred  dollars,  with  the  interest  due  up  to  that  date." 

"  TREASURY  DEPARTMENT. 

Ikfth  Auditor  s  Office, 

February  17th  1826. 

SIR  : — I  have  just  received  a  joint  letter  of  this  date,  from  the 
Hon.  John  Findlay  and  John  Brown,  requesting  for  certain  con- 
siderations therein  stated,  a  further  indulgence  until  the  first  of 
June  next,  to  pay  the  first  instalment  of  the  debt  due  by  him  to  the 
U.  States,  which  was  to  have  been  paid  on  the  first  of  November 
last.  You  will  please  to  give  this  indulgence  to  Mr.  Patton,  and 
inform  him  it  is  given,  in  the  full  confidence,  that  he  will  at  the 
expiration  of  the  time  be  prompt  in  making  the  payment." 

The  admission  of  these  letters  in  evidence  was  objected  to,  on 
the  ground  that  neither  the  official  character,  nor  handwriting 
of  S.  Plesenton  was  proved.  A  witness  was  then  sworn,  who 
testified  that  he  had  done  business  for  the  United  States,  and  had 
corresponded  with  S.  Plesenton,  the  Fifth  Auditor  of  the  Treasury, 
had  remitted  money  to  .him  and  received  his  receipts ;  had  never 
seen  him  writing  his  name,  but  had  no  doubt  but  that  the  signatures 
were  his.  The  court  overruled  the  objections  to  the  evidence,  and 
sealed  a  bill  of  exceptions  at  the  request  of  the  plaintiff.  The  neg- 
ligence of  the  plaintiff,  in  suffering  the  lien  of  these  judgments  to 
be  lost  as  against  the  estate  of  Patton,  the  principal,  and  the 
indulgence  given  to  him  till  he  became  insolvent,  were  relied 
upon  by  the  defendant,  in  support  of  the  issue  on  his  part.  In 
answer  to  several  points  put  by  plaintiff's  counsel,  the  court  in- 
structed the  jury  in  substance,  that  if  they  believed  that  Simpson 
was  prejudiced  by  the  negligence  of  the  plaintiff  and  indulgence 
given  to  Patton,  they  should  find  for  the  defendant;  and  the  jury 
did  so  find. 

A.  P.  Wilson  and  Sell,  for  plaintiff  in  error,  contended  that 
handwriting  can  be  proved  only  by  one  who  has  seen  the  person 
writing :  Vickray  v.  S.  Kelly,  14  S.  &  R.  372 ;  Bank  v.  Jacobs, 
1  P.  &  W.  181. 
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That  the  United  States  is  not  subject  to  any  rule  of  law  which 
is  based  upon  the  negligence  of  a  party,  and  that  no  negligence  or 
expiration  of  lien  can  be  applied  to  their  prejudice;  that  there  was 
nothing  in  the  letters  of  S.  Plesenton  which  would  bind  the  United 
States,  so  as  to  prevent  them  from  proceeding  upon  their  judgment 
at  any  time,  when  they  might  have  been  requested  so  to  do  by 
Simpson,  the  surety.  Mere  indulgence  to  the  principal  will  not 
discharge  a  surety,  unless  it  be  in  disobedience  of  an  express  request 
of  the  surety.  On  this  point  were  cited,  Cope  v.  Smith,  8  S.  £  R. 
112 ;  Gardner  v.  Ferree,  16  Id.  30 ;  Commonwealth  v.  Shryock, 
Id.  70. 

Slanchard  $•  Potter,  for  defendant  in  error. 

The  letters  of  S.  Plesenton  changed  the  nature  of  the  contract ; 
and  if  so,  the  court  wi-ll  not  stop  to  inquire,  whether  the  surety 
was  injured  thereby  or  not:  Bogart  v.  Nevins,  6  S.  &  R.  371; 
Baldwin  v.  King,  5  Johns.  Chan.  561 ;  Barry  v.  Mandell,  10  Johns. 
Rep.  595;  Whart.  Dig.  713,  No.  25,  tit.  Surety;  Milliken  v. 
Brown,  1  Rawle  398.  If  the  faith  of  the  United  States,  as  pledged 
by  the  letters  given  in  evidence,  was  kept,  the  surety  was  ipso  facto 
discharged.  There  shall  be  no  negotiation  between  the  creditor 
and  the  principal,  which  results  in  the  injury  of  the  surety,  unless 
he  be  discharged:  Commissioners  v.  Ross,  3  Binn.  523;  Common- 
wealth v.  Shryock,  15  S.  &  R.  71 ;  People  v.  Johnson,  7  Johns. 
Rep.  340. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  rule  is  well  settled,  that  mere  forbearance, 
however  prejudicial  to  the  surety,  will  not  discharge  him.  It  is 
his  peculiar  business  to  judge  of  the  danger  to  be  apprehended 
from  delay,  and  to  quicken  the  creditor,  where  the  occasion  re- 
quires it,  in  the  way  known  to  the  law ;  in  default  of  which,  the 
loss  incurred  is  necessarily  to  be  attributed  to  his  own  supineness. 
Was  there  anything  besides  forbearance  here?  A  judgment  is 
entered  up  on  certain  revenue  bonds  in  1819,  on  which  there  is  no 
proceeding,  but  a  still-born  fieri  facias  till  1826,  when  the  present 
gcire  facias  is  brought,  and  a  general  appearance  entered  for  both 
defendants,  one  of  whom  (the  principal)  confesses  judgment  in 
person,  on  the  14th  of  August,  in  the  same  year.  Previous  to 
this  he  has  procured  the  assent  of  government,  to  an  arrangement 
for  payment  of  instalments ;  and  on  the  31st  March  1825,  the 
auditor  of  the  treasury,  acting  as  commissioner  of  the  revenue, 
and  being  further  importuned  for  indulgence,  instructs  the  attor- 
ney of  the  United  States  to  admit  of  no  change  in  the  terms,  but 
is  induced  on  the  17th  February  following,  to  protract  the  time 
for  payment  of  the  first  instalment ;  and  this  is  the  ground  of  the 


440  SUPREME  COURT  [Sunbury 

[United  States  v.  Simpson.] 

supposed  equity.  Now  though  an  extension  of  the  credit  beyond 
the  time  mentioned  in  the  contract,  will  undoubtedly  discharge  the 
surety,  it  is  well  established  that  a  consent  to  forbear  which  does 
not  tie  up  the  creditor's  hands,  will  be  attended  with  no  such  con- 
sequence, being  in  effect  nothing  more  than  forbearance  in  fact ; 
and  what  was  then  to  preclude  the  United  States  from  proceed- 
ing at  any  moment  here  ?  The  government  made  no  agreement 
with  anyone,  having  merely  acceded  to  an  overture  for  indul- 
gence on  the  score  of  humanity.  Because  the  indulgence  accorded 
was  purely  gratuitous ;  and  even  were  the  instructions  of  the 
auditor  evidence  of  a  contract,  it  would  be  without  consideration. 
It  is  said  the  confession  of  a  judgment  by  the  principal  was  the 
consideration.  That,  however,  was  not  stipulated  as  a  condition, 
and  did  not  take  place  till  six  months  afterwards.  We  have 
then  a  bare  case  of  forbearance,  at  the  instance  of  the  principal, 
which  in  Todd  v.  Blair,1  decided  by  this  court  at  Chambersburg, 
in  1827,  was  held  to  give  the  surety  no  equity.  That  case  has 
not  been  reported ;  but  the  facts  were,  that  Todd  was  the  bail 
of  Irwin,  in  a  recognisance  to  obtain  the  stay  of  execution  allowed 
by  law  on  a  judgment  obtained  by  Blair  ;  who,  to  an  application 
of  Irwin  for  terms,  answered  thus :  "  I  have  spoken  to  Mr.  Lyon 
(the  attorney)  not  to  urge  the  payment  of  the  money  now  due 
me  on  the  county  docket  by  you  and  Mr.  Todd,  before  the  first 
of  September  next,  I  have  money  to  pay  myself  at  that  time, 
and  cannot  give  any  further  indulgence.  I  mention  this  to  you, 
as  you  spoke  to  me  a  few  days  ago,  to  wait  ten  days  or  two  weeks 
on  you,  and  that  you  would  make  the  money  up  without  any  more 
cost,  which  is  certainly  my  wish."  And  this  being  by  suffer- 
ance, and  consequently  nudum  pactum,  was  held  not  to  release 
the  bail.  Such  then  being  the  law  of  the  case,  it  was  error  to 
submit  to  the  jury,  as  an  inquiry  material  to  the  merits,  whether 
the  surety  had  been  prejudiced  by  the  actual  or  supposed  expiration 
of  the  creditor's  lien  on  the  land  of  the  principal,  or  by  any  other 
consequence  of  the  creditor's  naked  quiescence.  In  the  Commis 
sioners  of  Berks  v.  Ross,  3  Binn.  520,  the  surety  was  not  dis- 
charged, though  the  creditor  had  waived  his  demand  of  special 
bail,  in  consequence  of  which  the  principal  was  enabled  to  flee  to 
another  state.  That  a  loss  from  indulgence,  which  is  purely  per- 
missive, will  discharge  a  surety,  is  unsupported  by  authority,  and 
in  contradiction  of  the  most  obvious  principles  of  justice ;  such  a 
loss  being  fairly  attributable  to  the  surety's  own  negligence,  in 
omitting  to  warn  the  creditor  to  proceed ;  without  which  he  may  not 
know  that  a  loss  is  impending.  Actual  detriment  is  not  the  crite- 
rion, or  a  material  ingredient.  If  the  creditor  has  disabled  himself, 
the  surety  is  ipso  facto  discharged;  if  he  has  not,  no  eventual  loss 

1  Referred  to,  ante,  413  ;  4  Barr  307. 
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from  mere  delay,  will  produce  that  effect.  In  the  case,  therefore, 
as  it  appeared  on  the  evidence,  there  was  nothing  to  submit,  and 
where  the  pretensions  of  a  surety  are  put  in  contrast  to  a  claim 
of  the  public,  for  whom  no  sympathy  is  ever  felt,  it  is  indispensa- 
ble to  justice,  that  the  jury  be  held  strictly  to  the  law  and  the 
evidence. 

The  objection  to  the  admission  of  the  letters  is  not  sustained.  The 
signature  of  the  auditor  was  proved  by  one  who  had  become  familiar 
with  it  in  a  long  correspendence  with  him  ;  in  addition  to  which  the 
letters  had  been  produced  by  the  attorney  of  the  United  States,  to 
whom  they  were  addressed,  and  we  see  no  reason  to  doubt  of  the 
propriety  of  their  admission. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Followed,  5  W.  173 ;  2  Barr  288  ;  11  C.  495 ;  4  Wr.  150 ;  9  Smith  356. 
Referred  to,  ante,  413  ;  2  H.  56  ;  12  C.  451 ;  7  Smith  350  ;  23  Id.  193. 


Clark  against  Wallace. 

A  defendant  against  whom  an  award  of  arbitrators  had  been  made,  applied 
to  the  prothonotary,  on  the  twentieth  day,  after  night,  and  after  the  office 
was  shut,  to  enter  an  appeal ;  the  prothonotary  having  then  refused  to  go  to 
his  office,  at  the  next  court,  a  motion  was  made  for  an  order,  that  an  appeal 
might  be  then  entered  nunc pro  tune,  which  the  court  refused:  held,  to  be 
erroneous. 

ERROR  to  the  Common  Pleas  of  Huntingdon  county. 
The  facts  of  this  case  are  fully  stated  in  the  opinion  of  his  honor, 
who  delivered  that  of  the  court. 

Blanchard,  for  plaintiff  in  error,  cited  1  S.  &  R.  412. 

R.  Wallace  and  Potter,  for  defendant  in  error,  cited  Jacobs's 
Law  Dig.,  tit.  "1%;"  3  Stark.  1406;  2  Conn.  Rep.  69;  Whart. 
Dig.,  tit.  '•'•Day  and  Date." 

The  opinion  of  the  court  was  delivered  by 

Ross,  J. — The  case  was  originally  an  appeal,  entered  in  the 
Court  of  Common  Pleas  of  Huntingdon  county,  from  the  judgment 
of  a  justice  of  the  peace.  It  was  afterwards  arbitrated  under  the 
Compulsory  Arbitration  Law,  and  a  report  made  by  the  arbitrators, 
on  the  15th  of  October  1831,  in  favor  of  the  plaintiff,  for  eighty-six 
dollars  and  fifty  cents.  This  award  was  filed  in  the  prothonotary 'a 
office  of  said  county,  on  the  18th  of  October  1831.  A  motion  was 
made  by  the  attorney  for  the  defendants,  at  November  Term  1831, 
on  the  14th  day  of  that  month,  to  allow  them  to  enter  an  appeal  from 
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the  award  of  arbitrators.  On  the  19th  day  of  November  affidavits 
were  filed,  and  on  argument  the  motion  was  overruled  by  the  court. 
The  defendants  predicated  their  motion  upon  the  matters  stated  in 
the  affidavits ;  the  substance  of  which  was,  that  the  defendant, 
Nevin,  went  in  company  with  several  persons  to  the  prothonotary's 
office  on  Monday  evening  the  7th  of  November  1831,  for  the  pur- 
pose of  paying  the  costs  and  entering  into  a  recognisance  and 
appealing  from  the  award  of  arbitrators.  He  had  been  informed 
by  the  prothonotary  a  few  days  previous,  that  an  appeal  might  be 
entered  on  the  evening  of  the  7th ;  and  had  accordingly  called  at 
the  office  between  the  hours  of  half-past  five  and  six  o'clock  p.  M., 
of  that  day ;  but  did  not  find  the  prothonotary  in  the  office.  He 
then  went  to  the  dwelling-house  of  the  prothonotary,  and  was 
informed  that  he  had  left  the  house  a  few  minutes  before.  In  about 
fifteen  or  twenty  minutes,  the  defendant  again  went  to  the  house 
and  was  again  told  that  he  was  not  at  home ;  and  that  he  had  re- 
quested them  to  inform  any  person  who  might  call  on  business,  that 
he  would  be  at  home  about  eight  o'clock  P.  M.  It  was  then  about 
six  o'clock.  The  defendant  afterwards  met  the  prothonotary  near 
his  office,  and  told  him  that  he  had  come  prepared  with  his  surety 
to  enter  an  appeal.  The  prothonotary  replied  that  it  was  rather 
late,  and  upon  being  told  that  the  defendant  had  been  twice  both  at 
the  house  and  office,  and  that  it  was  the  last  day  on  which  the  law 
would  allow  an  appeal  to  be  entered,  after  some  hesitation,  stated 
that  he  could  not  or  would  not  go  to  his  office.  This  conversation 
took  place,  according  to  the  deposition  of  Mr.  Nevin,  at  twenty 
minutes  past  seven  o'clock ;  and,  according  to  the  deposition  of 
Clark,  about  eight  o'clock.  It  was  also  proved  that  business  had 
been  frequently  transacted  with  the  prothonotary  after  night,  in  his 
official  capacity. 

On  the  part  of  the  plaintiff,  it  was  proved  by  the  prothonotary 
and  his  clerk,  that  they  were  constantly  engaged  in  their  office 
during  the  whole  of  Monday,  the  7th  of  November,  until  it  be- 
came too  dark  to  write ;  and  that  they  then  closed  the  office  arid 
returned  to  their  dwelling.  After  he  had  supped,  the  prothonotary 
walked  up  street;  it  being  then  completely  dark.  During  all  this 
time,  no  application  was  made  by  any  person  for  an  appeal.  On  his 
return  towards  home,  he  was  met  by  a  Mr.  Nevin  and  another  person 
with  whom  he  was  unacquainted.  Mr.  Nevin  said  that  he  wished  to 
enter  an  appeal ;  and  upon  being  told  that  it  was  then  eight  o'clock, 
he  replied  that  he  supposed  it  was  that  late.  The  prothonotary 
then  informed  him,  that  he  would  not  open  his  office  at  that  time  of 
night  to  do  a  judicial  act.  It  was  further  proved  that  the  defendant 
M.  J.  Clark,  was  seen  frequently  during  the  day,  walking  by  the 
prothonotary's  office.  The  clerk  in  his  deposition,  stated,  that 
after  he  had  taken  his  supper,  he  walked  out  through  the  town, 
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and  returned  in  less  than  half  an  hour  to  the  dwelling-house  of  the 
prothonotary,  and  remained  there  until  near  eight  o'clock.  He 
had  no  knowledge  of  any  application  having  been  made  for  an 
appeal  during  that  evening. 

I  have  been  thus  particular  to  give  a  full  view  of  the  evidence 
upon  which  this  motion  was  predicated,  in  order  that  the  question 
which  has  been  raised,  may  clearly  appear,  and  not  be  misunder- 
stood. The  second  error  assigned,  does  not  fairly  arise  from  the 
facts  disclosed,  and  the  court  cannot  be  called  upon  to  say,  whether 
or  not  the  appellant  has  until  twelve  o'clock  of  the  evening  of  the 
twentieth  day  to  enter  his  appeal.  No  general  rule  can  be  made, 
or  will  be  laid  down  at  present,  upon  the  subject.  Each  case 
should  be  determined  according  to  the  particular  circumstances 
attending  it.  Where  fair  and  reasonable  efforts  shall  appear  to 
have  been  made  by  the  party  desiring  to  appeal,  and  he  is  pre- 
vented in  consequence  either  of  the  negligence,  or  of  the  mistaken 
notions  of  the  officer,  as  to  his  own  official  right,  or  the  rights  of 
the  appellant,  the  court  will,  if  application  be  made  at  the  earliest 
opportunity,  direct  the  appeal  to  be  entered ;  this  they  are  bound  to 
do,  because  the  trial  by  jury  must  be  favored,  and  if  possible, 
preserved  to  all  suitors ;  it  being  a  great  constitutional  right  never 
to  be  wantonly  taken  away  or  destroyed,  either  by  the  legislature 
or  the  court.  The  legislature  has  shrunk  in  the  time  of  the  highest 
excitement,  from  every  attempt  to  violate  the  constitution  in  this 
respect.  In  this  case  it  was  proved,  that  the  appellants  called  at 
the  prothonotary 's  office,  for  the  purpose  of  entering  the  appeal 
about  half  past  five  o'clock,  and  that  the  office  being  found  closed, 
they  sought  for  him  until  nearly  eight  o'clock,  when  they  met  him, 
and  he  declined  going  to  his  office,  and  refused  to  enter  the  appeal. 
Under  these  circumstances,  there  was  certainly  nothing  unrea- 
sonable in  the  application.  The  time  in  the  evening  was  not  a 
sufficient  excuse  for  the  refusal ;  the  consequence  of  which  was  the 
depriving  him  of  the  right  to  appeal.  The  prothonotary  had  pre- 
viously transacted  business  in  his  office  after  night,  and  he  had, 
moreover,  informed  Mr.  Nevin,  that  the  appeal  could  be  taken  in 
the  evening  of  that  day.  It  was,  therefore,  clearly  the  duty  of 
the  prothonotary  to  have  entered  it ;  and  when  he  refused  to  do  so, 
it  was  the  duty  of  the  court,  from  the  evidence  laid  before  them,  to 
have  ordered  the  appeal  to  be  entered  at  the  time  of  the  application 
nunc  pro  tune.  In  this  state,  offices  are  created  for  the  benefit  of 
the  people,  and  not  for  the  benefit  of  the  individuals  who  are  ap- 
pointed to  perform  their  duties.  The  Court  of  Common  Pleas 
erred  in  not  directing  the  appeal  to  be  entered  nunc  pro  tune,  and 
this  court  now  directs  the  said  appeal  to  be  so  entered. 
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Todd  against  McCulloch. 

A  fieri  facias  levied  upon  land  will  not  prolong  the  lien  of  the  judgment 
upon  other  land  beyond  the  period  of  five  years. 

EKROR  to  the  Common  Pleas  of  Mifflin  county. 

This  was  a  feigned  issue  in  which  Thomas  Todd,  administrator 
of  Thomas  Beale,  deceased,  was  plaintiff,  and  George  McCulloch 
was  defendant,  directed  by  the  Court  of  Common  Pleas,  to  try  the 
right  to  the  proceeds  of  the  sale  of  the  real  estate  of  Robert  Burns, 
which  was  sold  by  the  sheriff  of  Mifflin  county. 

The  material  facts  which  gave  rise  to  the  question  of  law  argued, 
were  these :  Robert  Burns  being  the  owner  of  land  in  Fermanah 
township  and  also  of  other  lands  in  Wayne  township,  judgments 
were  obtained  against  him  in  1819  by  the  Huntingdon  Bank  and 
by  Brown  and  Dickson.  Writs  of  fieri  facias  were  issued  upon 
these  judgments  in  1819,  which  were  levied  upon  the  land  in  Fer- 
manah township,  upon  which  there  was  a  mortgage.  In  1822,  this 
land  was  sold  by  the  sheriff  and  the  proceeds  applied  to  the  pay- 
ment of  the  mortgage.  In  1826,  writs  of  scire  facias  were  issued 
to  revive  these  judgments,  upon  which,  judgments  were  obtained  in 
1829  :  upon  these  two  judgments  the  defendant  claimed  the  money. 
In  1826,  Thomas  Beale,  the  plaintiff's  intestate,  obtained  a  judg- 
ment against  Robert  Burns,  upon  which  a  fieri  facias  issued,  which 
was  levied  upon  the  lands  in  Wayne  township ;  and  they  were 
subsequently  sold  in  1827,  and  the  proceeds  brought  into  court 
for  appropriation.  This  money  each  of  the  parties  to  this  issue 
claimed;  and  the  question  which  was  presented  to  the  court,  was, 
whether  the  issuing  of  the  writs  of  fieri  facias  upon  the  judgments 
of  the  Huntingdon  Bank  and  Brown,  and  Dixon,  and  the  levies 
made  upon  the  land  in  Fermanah  township,  would  preserve  the 
lien  of  those  judgments  upon  the  lands  in  Wayne  township.  The 
court  below,  was  of  opinion  that  it  would,  and  so  instructed  the 
jury,  who  accordingly  found  for  the  defendant. 

The  same  question  was  argued  here. 

J.  Fisher,  for  plaintiff  in  error,  whom  the  court  declined  to  hear. 

Huling,  for  defendant  in  error,  argued,  that  the  decision  of  the 
court  below  was  fully  supported  by  the  case  of  Pennock  v.  McKissin, 
13  S.  &  R.  148 ;  and  the  case  of  Beta's  Appeal,  1  P.  &  W.  271, 
did  not  militate  against  the  principle  there  established :  for  in  the 
latter  case,  the  levy  was  on  personal  property,  which  fact  char- 
acterized that  case,  and  it  was  ruled  upon  the  presumption  of 
satisfaction,  that  in  the  case  before  the  court  there  was  no  room 
for  such  a  presumption,  nor  was  it  alleged,  that  the  requisitions 
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of  the  act,  requiring  a  scire  facias  to  issue,  were  for  the  protec- 
tion of  purchasers :  this  is  a  contest  between  judgment-creditors. 

PER  CURIAM. — This  cause  was  tried  before  the  determination 
of  Betz's  Appeal,  1  P.  &  W.  271,  by  which  it  seems  to  have  been 
established  substantially,  if  not  in  terms,  that  the  lien  of  a  judg- 
ment is  preserved  by  an  execution  only  as  regards  the  land  levied. 
Lands  are  chattels  for  payment  of  debts,  and  the  lien  by  which 
they  are  to  be  bound  for  more  than  the  five  years  without  a  scire 
facias,  seems  to  be  that  which  the  common  law  attributes  to  an 
execution  rather  than  the  lien  of  the  judgment.  At  all  events,  it 
was  there  determined  that  a  levy  of  goods  will  not  prolong  the  lien 
as  to  land,  and  on  the  same  principle  a  levy  of  other  land  can  have 
no  greater  effect  than  the  levy  of  any  other  chattel.  The  decision 
of  the  court  below  is  therefore  not  supported. 

Judgment  reversed  and  a  venire  de  novo  awarded. 

Referred  to,  2  H.  329. 

The  dictum  from  Betz's  Appeal  is  inaccurate,  11  H.  219. 


Shaw  against  the  Turnpike  Company. 

If  a  party  to  a  contract  be  delinquent  in  the  advancement  of  funds,  the 
other  party  may  take  advantage  of  the  omission,  by  declaring  the  contract 
at  an  end,  but  if  he  treats  the  contract  as  still  subsisting,  he  thereby  waives 
the  consequences  of  such  default,  and  he  cannot  afterwards  avail  himself 
of  such  delinquency  to  recover  a  quantum  meruit  for  work  done,  in  pursuance 
of  a  contract  under  seal. 

APPEAL  from  the  Circuit  Court  of  Mifflin  county,  held  by  Jus- 
tice Rogers. 

In  this  case  William  Shaw  was  plaintiff  and  the  Lewistown  and 
Kishacoquillas  Turnpike  Road  Company  was  defendant.  The 
facts  were  the  same  as  those  given  in  evidence  on  a  former  trial, 
and  which  are  fully  stated  in  the  former  report  of  the  same  case  in 
2  P.  &  W.  454.  The  plaintiff's  right  to  recover  was  founded  upon 
the  following  points,  both  of  which  his  honor  answered  in  the 
negative : 

1.  The  court  are  requested  to  charge  the  jury  that  the  failure 
of  making  the  side  roads,  does  not  prevent  the  plaintiff  from  main- 
taining this  suit ;  but  whatever  may  be  the  costs  of  making  the  side 
roads  is  a  proper  subject  for  the  jury  to  defalk  in  damages. 

2.  That  the  testimony  of  Mr.  McClay,  as  to  the  conduct  of  him- 
self and  managers,  relative  to  the  side  roads,  is  a  matter  of  fact  to 
be  left  to  the  jury,  to  say  whether  this  is  not  a  waiver  of  that  part 
of  the  contract,  or  an  implied  agreement  that  whatever  the  cost  of 


446  SUPREME  COURT  [Sunbury 

[Shaw  v.  Turnpike  Co.] 

the  side  roads  would  be,  should  be  defalked  in  the  final  settlement 
of  the  accounts. 

Blanchard,  for  appellant. 
f  Potter,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  principles  of  this  cause  were  pretty  fully 
developed  on  a  former  occasion,  when  it  was  determined  that  there 
could  not  be  a  recovery  on  the  original  contract ;  and  it  is  there- 
fore necessary  to  notice  but  the  new  ground  taken  at  the  trial. 
The  plaintiff  went  for  a  compensation  for  work  and  labor  done,  on 
a  supposition  that  the  special  contract,  which  is  admitted  not  to 
have  been  fulfilled  on  his  part,  had  been  rescinded  by  the  acts  of 
the  defendant ;  and  for  this  he  relies  on  the  facts  that  the  company 
had  not  advanced  the  funds  necessary  to  have  enabled  him  to  per- 
form his  engagement,  and  had  besides  erected  toll-gates  while  the 
summer  road  remained  to  be  made.  The  exaction  of  tolls  unau- 
thorized by  law,  was  a  matter  of  which  the  public  and  not  the 
plaintiff  had  a  right  to  complain,  unless  indeed  the  occupancy  of 
the  finished  part  of  the  road  had  rendered  the  completion  of  the  rest 
more  difficult,  which  is  not  pretended.  There  is  not  a  particle  of 
evidence  that  he  objected  to  it.  Then  if  the  company  had  put  it  in 
his  power  to  dispense  with  the  contract  by  reason  of  delinquency  in 
the  advancement  of  funds,  it  was  his  business  either  to  take  advan- 
tage of  the  omission  by  declaring  the  contract  at  an  end,  or  to 
waive  the  consequences  of  the  default  by  treating  it  as  still  subsist- 
ing. He  chose  to  do  the  latter ;  and  though  it  appeared  the  work 
had  languished  for  want  of  the  requisite  advancements,  he  contin- 
ued his  services  without  any  intimation  of  their  being  rendered  on 
new  and  implied  terms.  That  he  considered  the  original  contract 
as  a  subsisting  one,  appears  from  his  having  counted  on  it ;  and  his 
attempt  to  recover  a  quantum  meruit,  is  evidently  the  result  of  an 
afterthought.  The  very  work  for  which  he  demands  compensation 
was  done  on  the  foot  of  that  contract.  Would  he  have  been  per- 
mitted to  go  on,  had  he  informed  the  company  that  he  was  work- 
ing under  no  contract  but  what  the  law  might  imply  ?  Most  proba- 
bly he  would  not ;  and  it  is  now  too  late  to  apprise  it  for  the  first 
time  that  the  terms  had  been  changed.  He  might,  perhaps,  even 
now,  avail  himself  of  a  final  refusal  of  the  company  to  fulfil  the  con- 
tract ;  but  when  the  action  was  brought,  there  had  been  no  repug- 
nance to  pay  the  last  farthing,  provided  the  work  were  completed, 
and  an  offer  to  that  effect  has  been  repeated  both  here  and  at  the  trial. 
It  would,  in  these  circumstances,  be  as  unjust  as  it  is  illegal  to  suffer 
a  contractor  to  recover  for  performance  of  perhaps  the  most  lucra- 
tive part  of  the  job  and  leave  the  residue  on  his  employer's  hands. 
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As  to  the  allegation  that  the  facts  were  withdrawn  from  the  jury, 
it  is  sufficient  that  the  plaintiff  took  a  nonsuit  on  hearing  the 
opinion  of  the  judge,  and  he  it  was  who  withdrew  the  cause. 
Though  the  rescission  of  the  contract  was  a  question  of  fact,  there 
was  in  reality  no  evidence  to  support  the  affiinative  of  it,  and  nothing 
to  be  submitted ;  so  that  had  there  been  a  verdict  for  the  plaintiff, 
it  must  necessarily  have  been  set  aside.  In  a  cause  like  the  pre- 
sent, a  pointed  expression  of  opinion  was,  for  reasons  which  it  is 
unnecessary  to  name,  peculiarly  proper;  and  it  seems  to  me  the 
remarks  of  the  judge  were  by  no  means  too  strong.  The  nonsuit 
is,  therefore,  not  to  be  taken  off. 

Judgment  affirmed. 

Referred  to,  8  W.  &  S.  369. 
Followed,  2  W.  &  S.  55  ;  5  C.  91. 


Lighty  against  Shorb. 

Caveat  emptor  is  a  maxim  which  enters  into  every  purchase  where  the 
contrary  is  not  stipulated ;  and  equity  cannot  relieve  against  it,  any  more 
than  it  can  against  the  terms  of  a  bargain. 

A  contract  for  the  sale  of  land  is  considered  to  be  in  fieri,  while  it  remains 
unexecuted  by  a  conveyance  (the  final  accomplishment  and  consummation  of 
all  previous  stipulations) ;  after  which  the  purchase-money  may  not  be 
detained1  or  recovered  back,  but  by  force  of  a  covenant  or  fraud,  for  any 
encumbrance  or  defect  of  title  whatever.  But  if  an  encumbrance  be  dis- 
covered before  the  execution  of  the  conveyance,  it  must  be  discharged  by  the 
vendor,  whether  there  be  an  agreement  to  covenant  against  it  or  not,  unless 
it  be  contingent :  and  then  if  it  be  agreed  in  the  articles  that  the  vendor 
shall  covenant  against  it,  the  vendee  having  reserved  that  particular  remedy, 
shall  not  resort  to  the  additional  one  of  detaining  the  purchase-money ;  but 
if  actually  evicted,  he  may  detain  or  recover  it  back,  though  the  intended 
covenants  would  not  have  extended  to  the  particular  encumbrance  or  defect 
by  which  the  eviction  was  occasioned. 

Where  there  is  a  known  defect  in  title,  but  no  covenant  or  fraud,  the 
vendee  can  avail  himself  of  nothing;  but  where  there  is  a  covenant  against  a 
known  defect,  he  shall  not  detain  the  purchase-money,  unless  the  covenant 
has  been  broken. 

WRIT  of  error  to  the  Common  Pleas  of  Centre  county. 

This  action  was  brought  by  William  Lighty,  for  the  use  of 
George  B.  Engles  against  Anthony  Shorb.  The  plaintiff,  to  sup- 
port his  action,  gave  in  evidence  the  following  draft: 

"Penn'a.  Furnace,  July  8th  1830. 
BARNETZ  and  SHORE,  Pittsburgh, 

Please  pay  Wm.  Lighty,  seven  hundred  and  fifty-eight  dollars, 
on  the  first  of  August,  for  a  tract  of  land  purchased  from  him. 
$758.  A.  SHORE" 

1  This  is  the  English  law.  For  the  Pennsylvania  doctrine  see  the  opinion 
of  this  court. 
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On  the  31st  July  1830,  A.  Shorb  gave  notice  to  William  Lighty 
that  the  draft  would  not  be  paid. 

The  defendant,  to  support  the  issue,  on  the  plea  of  payment  with 
leave,  &c.,  offered  in  evidence  an  agreement  between  William 
Lighty  and  Barnitz  and  Shorb,  to  the  reading  of  which,  the  plain- 
tiff objected,  on  the  ground,  that  it  was  consummated  by  the  exe- 
cution and  delivery  of  a  deed.  The  objection  was  overruled,  and 
the  agreement  read  as  follows : 

"  Article  of  agreement,  made  and  concluded  the  8th  day  of  April 
A.  D.  1830,  between  William  Lighty,  of  Patton  township,  Centre 
county,  and  state  of  Pennsylvania,  of  the  one  part,  and  Barnetz 
and  Shorb  of  the  other  part,  as  follows,  to  wit: — The  said  Lighty, 
for  and  in  consideration  hereafter  mentioned,  has  sold  all  that  cer- 
tain tract  of  land  surveyed  under  the  name  of  William  Lambourn, 
lying  and  being  in  Half-moon  township,  Centre  county,  adjoining 
lands  of  Henry  Yoder  and  others,  containing  about  four  hundred 
acres,  more  or  less,  with  allowance ;  he  is  to  make  a  good  and  clear 
title,  clear  of  all  encumbrances  whatever,  with  a  general  warranty 
unto  them,  on  or  before  the  first  of  August  next,  or  at  any  time 
required  ;  immediate  possession  is  to  be  given,  and  no  further  timber 
to  be  cut,  by  any  person  buying  under  Lighty  whatever,  except  ten 
trees,  by  himself,  on  the  corner  next  to  Yoder's,  for  sills.  For  and 
in  consideration  of  two  dollars  an  acre,  whatever  it  may  contain, 
with  the  allowance,  given  in  the  following  manner ;  fifty  dollars  by 
signing  the  article,  and  the  balance  on  the  1st  day  of  August  next, 
by  a  draft  on  Pittsburgh,  on  Barnetz  and  Shorb,  at  sight,  or  on 
that  day.  In  testimony  whereof,  &c." 

The  defendant  then  gave  in  evidence  a  patent  of  14th  April  1808, 
for  the  land  mentioned  in  the  agreement,  to  Job  Packer  and  Hannah, 
his  wife ;  in  which  there  was  this  recital  "  which  said  tract  was  sur- 
veyed in  pursuance  of  a  warrant,  dated  24th  September  1792,  to 
William  Lambourn,  who  died  intestate,  leaving  one  daughter,  as  his 
only  legal  issue,  named  Hannah,  who  intermarried  with  the  said 
Job  Packer."  After  the  granting  of  this  patent,  Hannah  Packer 
died  leaving  issue,  nine  children.  On  the  8th  December  1820,  Job 
Packer  conveyed  a  moiety  of  this  tract  of  land  to  Isaac  Couden  and 
wife  (a  daughter  of  Job's),  and  another  moiety  to  John  Row 
and  wife  (another  daughter).  November  17th  1821,  Isaac  Couden 
and  wife,  conveyed  to  William  Lighty,  and  on  the  22d  February 
1823,  John  Row  and  wife  conveyed  to  William  Lighty  also.  On 
the  llth  September  1823,  Job  Packer  executed  and  delivered  to 
William  Lighty  a  bond  in  the  penalty  of  one  thousand  and  fifty- 
five  dollars,  conditioned  that  he  would  warrant  and  defend  the 
title  to  the  said  land.  On  the  22d  June  1830,  William  Lighty 
executed  a  deed  to  Barnetz  and  Shorb,  for  the  land,  containing  a 
covenant  of  general  warranty,  which,  together  with  the  patent  and 
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the  above-mentioned  deeds  and  "title  bonds,"  were  all  delivered 
to  Barnetz  and  Shorb,  on  the  day  of  the  date  of  the  draft,  upon 
which  the  suit  is  brought.  On  the  trial  of  the  cause,  the  plaintiff 
offered  to  repay  to  the  defendant  fifty  dollars,  which  he  had  received 
on  the  contract,  with  its  interest,  give  up  the  draft  upon  which  the 
suit  was  brought,  and  take  a  reconveyance  of  the  land  The  defend- 
ant refused  this,  but  offered  to  pay  the  amount  of  the  draft,  upon 
being  made  secure  in  his  title. 

The  counsel  for  the  plaintiff  requested  the  court  to  charge  the 

jury: 

1.  If  they  find  the  facts  to  be,  that  A.  Shorb,  when  he  accepted 
the  title  papers,  bond  of  Job  Packer,  and  deed  of  William  Lighty 
and  wife,  knew  of  the  situation  of  the  title,  and  accepted  of  the 
personal  security  for  the  same,  he  will  in  law  be  compelled  to  pay 
the  money. 

2.  If  the  parties  were  aware  of  the  defect  of  title,  when  the 
deed  was  accepted  and  the  draft  given,  and  provided  for  it  by  the 
covenant  of  warranty  and  Job  Packer's  bond,  then  the  defect  of 
title  is  no  defence  to  the  recovery  of  the  money. 

3.  That  the  acceptance  of  the  deed  of  Lighty,  with  the  cove- 
nant of  general  warranty  and  the  title  papers,  are  a  merger  of  the 
covenants  in  the  article  of  agreement. 

4.  That  the  recital  in  the  patent,  being  the  title  through  which 
the  land  was  conveyed  to  Shorb,  is  of  itself  prima  facie  evidence 
that  he  knew  the  defect  of  title,  when  he  accepted  the  deeds,  title 
papers,  and  bond  of  Job  Packer. 

5.  That  the  plaintiff  ought  to  accept  the  offer  of  Dr.  Engles, 
and  reconvey  the  land,  or  he  is  bound  to  pay  for  it. 

The  court  answered,  1.  It  is  true,  that  a  person  may  purchase 
at  his  own  risk,  and  may  accept  an  imperfect  title,  and  if  he  does 
so  knowingly,  he  will  be  bound.  But  in  the  case  before  us,  there 
is  nothing  to  show  beyond  the  papers,  that  the  defendant  knew  of 
the  situation  of  the  title ;  besides,  the  deed  of  general  warranty  is 
totally  inconsistent  with  the  acceptance  of  an  imperfect  title.  We 
cannot  instruct  you  as  required. 

2.  The  acceptance  of  the  deed  is  a  merger  of  the  covenants  in 
the  articles  of  agreement.     But  this  does  not  help  the  plaintiff  in 
the  cause  before  us. 

3.  The  defendant  has  a  right  to  set  up  the  defect  of  title,  at  any 
time  before  he  has  paid  his  money,  under  the  facts  disclosed  in  this 
case.     There  is  no  fact,  that  we  can  discover,  to  take  it  out  of  the 
well-settled   principles  in    Stinehauer  v.  Whitman,  Hart  v.  Por- 
ter and  Ouster  v.  Reynolds,  and  many  other  solemn  decisions  of 
the  Supreme  Court.     There  is  no  evidence  that  we  can  discover 
except  the  recital  in  the  patent,  and  the  written  evidence,  to  show 
that  he  did  know  of  the  defect.     But  if  he  even  did  know  of  it,  and 
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•was  bound  to  know  of  it,  we  think  he  may  set  it  up  as  a  defence. 
If  there  was  clear  and  demonstrative  evidence  of  an  express  agree- 
ment, to  take  the  bond  of  Packer,  and  to  accept  that,  it  might  be 
otherwise;  but  it  would  be  most  strange  to  infer  it  from  the  evi- 
dence in  the  cause,  when  it  is  inconsistent  with  the  covenant  in  the 
deed. 

4.  The  plaintiff  is  not  bound  to  accept  the  offer  of  Dr.  Engles. 

5.  The  recital  in  a  patent  is  to  affect  persons  claiming  under  and 
through  that  patent.     But  if  he  even  did  know  (which  we  do  not 
believe)  of  the  defect  of  title,  still  under  his  deed  of  warranty  and 
the  facts  disclosed,  he  can  set  up  this  defect  of  title  against  the 
payment  of  the  purchase-money.     The  points  so  ingeniously  put, 
are  not  well  warranted  by  the  facts  in  the  cause.     There  is  nothing 
in  the  judgment  of  the  court,  in  this  case,  to  take  it  out  of  the 
well-settled  principle,  that  equity  will  stop  payment  when  there  is 
want  of  consideration. 

We  have  said  the  plaintiff  is  not  entitled  to  recover  beyond  the 
two-ninths  part,  for  which  they  have  shown  title. 
This  charge  of  the  court  was  assigned  for  error. 

Potter,  for  plaintiff  in  error. 
Blanchard,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Caveat  emptoris  a  maxim  which  enters  into  every 
purchase,  where  the  contrary  is  not  stipulated;  and  equity  cannot 
relieve  against  it,  because  it  cannot  relieve  against  the  common 
law  or  the  terms  of  a  bargain.  The  contract,  however,  is  con- 
sidered to  be  in  fieri  while  it  remains  unexecuted  by  a  conveyance, 
the  final  accomplishment  and  consummation  of  all  previous  stipula- 
tions ;  after  which,  the  purchase-money  may  not  be  detained,  accord- 
ing to  the  English  law,  or  recovered  back,  but  by  force  of  a  covenant 
or  fraud,  for  any  encumbrance  or  defect  of  title  whatever.  On  the 
other  hand,  an  encumbrance,  discovered  before  the  execution  of  the 
conveyance,  must  be  discharged  by  the  vendor,  whether  there  be  an 
agreement  to  covenant  against  it  or  not,  unless  it  be  contingent,  and 
then  if  it  be  agreed  in  the  articles  that  the  vendor  shall  covenant 
against  it,  the  vendee  having  reserved  that  particular  remedy,  shall 
not  resort  to  the  additional  one  of  detaining  the  purchase-money ; 
but  if  actually  evicted,  he  may  detain  or  recover  it  back,  though 
the  intended  covenants  would  not  have  extended  to  the  particular 
encumbrance  or  defect  by  which  the  eviction  was  occasioned.  This 
is  the  English  law,  according  to  which  the  criterion  of  the  right  to 
equitable  interference,  is,  incontestably,  the  execution  of  the  con- 
veyance ;  for  it  seems  pretty  clear,  that  the  anonymous  case,  in  2 
Ch.  ca.  19,  in  which  the  purchaser  is  said  to  have  been  relieved,  on 
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the  foot  of  an  eviction,  after  the  conveyance  was  executed,  is  not 
entitled  to  a  moment's  consideration.  Not  only  is  the  authenticity 
of  the  report  questionable,  as  not  having  been  taken  by  the  reporter 
himself,  but  the  principle  of  the  case  has  been  repudiated  by  every 
writer  since,  and  there  is  little  doubt  that  it  would  be  promptly 
overruled  were  the  point  again  presented  for  decision  in  that 
country.  Yet  that  is  the  only  case  in  the  books  which  serves  to 
give  color  to  the  doctrine ;  for  the  decision  in  Tourville  v.  Naish,  3 
P.  Wms.  307,  as  well  as  the  dictum  in  Freem.  106,  had  evidently 
no  relation  to  the  case  of  a  conveyance  executed.  This  criterion 
seems,  however,  to  have  no  place  in  our  law,  as  regards  detention  ; 
though  it  undoubtedly  has,  as  regards  recovery  back :  Steinhauer 
v.  Witman,  1  S.  &  R.  483,  and  Hart  v.  Porter,  5  Id.  201,  were 
both  cases  of  detention,  after  the  acceptance  of  a  conveyance ; 
while  Dorsey  v.  Jackman,  1  S.  &  R.  42,  was  a  case  where  recovery 
back,  in  the  like  circumstances,  was  denied.  In  the  first  of  these 
cases,  a  faint  effort  was  made  by  the  chief  justice,  to  found  our 
practice  on  English  authority,  but  in  the  second,  he  admitted  that 
he  came  into  the  support  of  it  with  extreme  reluctance ;  while  Mr. 
Justice  Yeates  put  it  on  the  only  ground  capable  of  sustaining  it — 
long  and  uninterrupted  usage.  It  is  useless  now  to  inquire  into  its 
origin  or  effect,  with  a  view  to  change  or  abolish  it,  as  it  has  become 
too  firmly  fixed  for  that;  but  it  seems  proper  to  remark,  that  it 
produces  here,  where  lands  are  sold  on  long  credits,  very  nearly  the 
same  inconvenience  as  would  be  produced  by  a  recovery  back  else- 
where ;  which,  it  has  been  said,  would  be  a  serious  one,  "  as  every 
contract,  however  bounded  or  guarded  in  its  terms,  would  be  liable 
to  be  opened  at  any  distance  of  time :"  1  Fonb.  B.,  1  ch.  v.  sect.  8, 
note  g.  In  fact  there  is  no  distinction  in  principle  between  them ; 
and  one  is  at  a  loss  for  the  reason  of  Mr.  Justice  Yeates's  alacrity 
in  recognising  the  principle  of  Bree  v.  Holbeck,  Doug.  654,  by 
which  purchase-money  paid,  may  not  be  recovered  back ;  and  his 
hearty  concurrence,  at  the  same  time,  in  the  propriety  of  detaining 
it,  when  but  secured.  But  the  greatest  practical  evil  of  the  doc- 
trine is,  that  it  subjects  the  contract  to  the  control  of  a  jury,  prone 
to  forget,  that  to  cut  a  man  loose  from  his  bargain  for  motives  of 
humanity,  is  the  rankest  injustice;  and  for  this,  it  would  seem 
sound  policy  to  extend  it  no  further  than  it  has  been  already  car- 
ried. That  it  may  be  qualified  by  circumstances,  was  directly 
affirmed  in  Hart  v.  Porter,  in  which  it  was  said,  that  where  a  pur- 
chaser knows  of  a  defect  or  encumbrance  at  the  time  of  the  bargain, 
without  stipulating  for  a  covenant  or  other  security  against  it,  he 
necessarily  consents  to  take  the  risk  of  it  on  himself.  An  intend- 
ment  to  that  effect,  is  consistent  not  only  with  the  reality  of  the 
transaction,  but  with  the  analogous  principle  of  Vane  v.  Lord 
Barnard,  Gilb.  Eq.  Rep.  6,  in  which  the  purchaser,  having  taken 
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an  agreement  for  a  special  covenant  against  a  contingency  that 
might  never  happen,  was  not  allowed  to  detain  the  purchase-money 
as  an  additional  security,  because  his  consent  to  rely  on  the  cove- 
nant alone,  was  thought  to  be  deducible  from  the  very  nature  of 
the  transaction.  Is  not  his  consent  to  bear  a  risk  known  to  him  at 
the  time,  and  not  provided  against,  equally  deducible  from  the 
nature  of  the  transaction  ?  Not  only  every  scrivener  but  every 
purchaser,  is  aware  of  the  value  of  a  covenant,  when  a  defect  is 
known  or  suspected.  But  it  seems  to  be  the  fact  of  knowledge,  and 
not  the  omission  or  the  exaction  of  a  covenant,  that  is  the  more 
material  consideration.  Where  the  purchaser  is  aware  of  a  flaw, 
and  provides  not  against  it,  he  takes  the  risk  of  it  on  himself;  and 
where  he  does  so  provide,  he  is  referred  to  the  legal  effect  of  his 
security,  as  in  Furman  v.  Loudon,  13  S.  &  R.  386,  which  was  in 
principle  the  present  case,  unless  the  event  covenanted  against,  has 
happened  in  the  meantime,  and  then  he  is  allowed  to  retain  what 
would  be  immediately  recoverable  back,  and  this,  to  prevent  cir- 
cuity ;  as  was  done  in  Christy  v.  Reynolds,  16  S.  &  R.  258. 
There  the  warranty  was  special  but  broken  by  actual  eviction, 
under  the  title  of  the  vendor ;  consequently  the  money  might  have 
been  recovered  back  the  next  instant ;  and  the  case,  therefore,  did 
not  require  a  principle  so  broad  as  the  one  applied  to  it,  which,  in 
the  case  of  a  known  defect,  is  to  be  taken  with  this  limitation,  that 
the  contingency  guarded  against,  has  happened  :  Poke  v.  Kelly,  13 
S.  &  R.  165,  which  was  the  case  of  a  known  encumbrance,  war- 
ranted against,  and  paid  off  by  compulsion,  falls  short  of  the  prin- 
ciple in  its  extreme  breadth,  when  asserted  in  such  a  case,  without 
reference  to  an  actual  breach  of  the  covenant ;  and  this  qualifica- 
tion is  actually  consistent  with  the  position  assumed  by  my  brother, 
Huston,  in  delivering  the  opinion  of  the  court  in  Christy  v.  Rey- 
nolds. But  I  am  unable  to  concur  in  a  dictum  in  that  case,  that 
the  English  law  of  vendors  is  inapplicable  to  this  country.  How 
different  soever  may  be  the  English  system  of  conveyancing  as 
regards  form,  the  principles  of  the  contract  of  sale  are  the  same 
everywhere,  as  regards  the  justice  and  merits  of  the  transaction;  to 
give  effect  to  which,  the  conveyance  is  but  an  instrument,  and  its 
form  a  subordinate  consideration.  The  result  of  our  own  cases  then, 
seems  to  be  this :  where  there  was  a  known  defect,  but  no  cove- 
nant or  fraud,  the  vendee  can  avail  himself  of  nothing,  being  pre- 
sumed to  have  been  compensated  for  the  risk  in  the  collateral 
advantages  of  the  bargain.  But  where  there  is  in  fact  a  covenant 
against  a  known  defect,  he  shall  not  detain  the  purchase-money, 
unless  the  covenant  has  been  broken ;  in  other  words,  he  shall  be 
bound  to  perform  his  engagement,  wherever  his  knowledge  and  the 
state  of  the  facts  continue  to  be  the  same  they  were  at  the  time  of 
the  conveyance.  What  remains,  then,  is  to  apply  this  principle  to 
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the  case  before  us.  A  recital  in  the  patent  gave  notice,  that  the 
ownership  of  the  land  was  in  the  wife  of  the  patentee,  who,  after 
her  death,  conveyed  it  to  two  of  his  daughters  and  their  husbands, 
who  in  turn,  conveyed  to  Lighty,  the  endorser  of  the  plaintiff, 
giving  him  the  bond  of  the  patentee  as  a  security  for  the  title  ;  and 
this  bond  was  handed  over  to  Barnetz  and  Shorb  when  Lighty  con- 
veyed to  them.  It  is  impossible,  after  that,  to  doubt  of  their  having 
had,  not  merely  constructive,  but  actual  notice  of  the  defect  in  the 
title,  and  of  their  having  been  a  mutual  understanding,  that  the 
purchase-money  should  not  be  detained  as  a  security  for  it.  The 
mercantile  character,  too,  of  the  security  given  for  the  purchase- 
money,  a  draft  of  one  of  the  partner  vendees  of  the  firm,  at  twenty- 
two  days,  sufficiently  attests,  that  nothing  but  punctual  and  prompt 
payment  was  considered  to  stand  with  the  contract.  The  vendees 
have  not  been  evicted,  nor  has  the  vendor  broken  his  warranty ; 
and  yet  without  any  intermediate  change  of  circumstances  for  a 
pretext,  the  vendees  refuse  to  pay  at  the  time  stipulated  for  it,  with 
full  knowledge  of  the  facts,  or  even  to  restore  the  vendor  to  his 
possession ;  so  that,  unless  he  happens  to  be  in  a  condition  to  do 
more  than  he  covenanted  to  do,  by  purchasing  the  adverse  claim, 
and  presently  making  an  indefeasible  title,  he  is  to  lose  his  land 
and  the  price  of  it,  while  the  vendees  are  cutting  off  the  timber  for 
their  iron  works,  without  having  paid,  or  intending  to  pay,  anyone 
a  shilling.  Such  a  purchase  might  readily  be  mistaken  for  a  trick 
to  get  into  possession.  Under  the  circumstances  here,  every  prin- 
ciple of  law  and  justice,  entitled  the  plaintiff  to  a  verdict. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Referred  to,  3  Wh.  599  ;  5  W.  309 ;  10  W.  298  ;  5  W.  &  S.  57  ;  9  Barr  496 ; 
3  H.  72  ;  4  C.  292;  2  Phila.  422  (dissenting  opinion) ;  7  Wr.  241  :  H  Id  374 ; 
10  Id.  231  ;  12  Id.  112 ;  2  Smith  416  ;  1  N.  444  ;  2  N.  428  ;  s.  c.  4  Wi  N.  C.  146. 

Distinguished,  10  Barr  74. 

Commented  on,  8  C.  376  ;  20  Smith  85. 

Followed,  2  Wh.  387  ;  5  W.  311 ;  8  W.  &  S.  195  ;  9  Barr  37  ;  1  Wr.  322. 
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Benner  against  Evans. 

In  an  action  of  dower,  unde  nihil  habet  the  jury  found  a  verdict,  in  general 
terms,  for  the  demandant;  upon  which  the  court  rendered  a  judgment,  and 
awarded  a  writ  of  inquiry ;  in  which  a  writ  of  seisin  and  of  inquiry  of 
damages  were  blended.  By  the  return  of  the  inquisition,  it  appeared,  that 
the  husband  had  been  seised  in  fee-simple  of  the  land,  but  did  not  die  so 
seised;  and  the  writ  of  seisin  was  not  executed,  but  the  inquest  found  that 
the  land,  at  the  time  of  the  alienation  by  the  husband  was  of  the  annual 
value  of  $78  ;  and  that  the  demandant  had  sustained  damages  from  the  issuing 
of  her  writ,  to  the  value  of  $37,  and  for  her  costs,  six  cents.  The  court  set 
aside  the  inquisition  as  to  the  damages  and  costs,  but  entered  judgment  for 
the  demandant,  that  she  recover  according  to  her  writ  of  seisin  and  inquiry 
the  one-third  of  $78  annually  as  found  by  the  inquest.  This  was  held  to  be 
erroneous.  The  sheriff  should  have  delivered  to  the  demandant  seisin  of 
one-third  of  the  land,  and  laid  it  off  by  metes  and  bounds.  The  finding  of 
the  annual  value,  in  a  case  where  the  husband  does  not  die  seised,  is  illegal; 
nor  can  the  demandant  in  such  case  recover  costs. 

ERROR  to  the  Common  Pleas  of  Centre  county. 

This  cause,  an  action  of  dower,  in  which  Letty  Evans,  widow  of 
Thomas  Evans,  was  plaintiff  below,  and  Philip  Benner,  defendant, 
was  submitted  by  the  counsel,  Potter,  for  plaintiff  in  error,  and 
Petrikin,  for  defendant  in  error,  without  argument.  The  facts  are 
fully  stated  by  Justice  Kennedy,  who  delivered  the  opinion  of  the 
court. 

• 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — This  was  a  writ  of  dower  unde  nihil  habet,  sued 
out  of  the  Court  of  Common  Pleas  of  Centre  county,  by  the  defend- 
ant in  error,  against  the  plaintiff  in  error ;  to  recover  her  dower  in 
a  tract  of  land  situated  and  lying  in  Spring  township,  in  Centre 
county,  containing  between  three  and  four  hundred  acres.  The 
original  writ  and  declaration  are  in  the  usual  and  approved  forms. 
The  defendant  below  pleaded  ne  unques  seisie  que  dower  and  ne 
unques  decouple  en  loyal  matrimonie  ;  to  which  the  proper  replica- 
tions were  put  in  by  the  demandant,  and  issue  joined. 

The  jury  found  a  verdict  in  general  terms  for  the  demandant, 
without  saying  anything  more,  upon  which  the  court  rendered  a 
judgment.  The  nature  of  this  judgment  was,  that  the  demandant 
recover  against  the  said  Philip  Benner,  her  seisin  of  the  one-third 
of  the  said  tract  of  land  with  the  appurtenances,  to  be  held  by  her 
in  severally,  by  metes  and  bounds,  and  the  said  Philip  Benner  in 
mercy,  &c.  The  jury  having  found  in  favor  of  the  demandant, 
ought  also  to  have  inquired  and  ascertained,  whether  her  husband 
died  seised  of  the  land  or  not;  and  if  they  had  found  that 
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he  died  seised,  then  to  have  fou«d  of  what  estate,  the  time  of 
his  death,  the  annual  worth  or  value  of  the  land,  in  all  issues,  ac- 
cording to  their  true  value  beyond  reprises,  to  have  assessed  the 
damages  of  the  demandant  on  occasion  of  the  detention  of  her 
dower,  over  and  above  the  value,  as  also  over  and  above  her  costs. 
See  3  Chit.  PI.  603  et  aeq;  Dennis  v.  Dennis,  2  Saund.  331-2;  Id. 
44e  (45)  note ;  Co.  Lit.  33.  But  having  found  merely  that  he 
was  seised,  arid  omitted  the  rest,  it  was  competent  for  the  court 
below  to  supply  this  omission,  by  awarding  a  writ  of  inquiry.  See 
2  Saund.  44e  (45)  note,  and  the  authorities  there  cited:  and  to 
blend  the  writs  of  seisin  and  of  inquiry  of  damages  together  in  the 
same  writ,  as  was  actually  done  in  this  case.  See  2  Saund.  45 
note,  where  the  form  of  this  writ  is  given,  and  3  Chit.  PI.  607. 

To  the  writ  of  seisin  and  inquiry  of  damages  issued  in  this  case, 
the  sheriff,  to  whom  it  was  directed,  has  made  no  return  of  his 
having  delivered  to  the  demandant  seisin  of  one-third  of  the  tract 
of  land  with  its  appurtenances  therein  mentioned,  to  be  held  by 
her  in  severally  by  metes  and  bounds,  as  he  was  thereby  expressly 
commanded  to  do.  He  has  merely  made  a  return  of  the  inquisi- 
tion taken  by  him,  from  which  it  appears  that  that  part  of  the 
writ  directing  the  giving  of  seisin,  was  not  attended  to  or  executed 
by  him.  By  the  inquisition  which  he  has  returned,  it  is  found, 
that  the  late  husband  of  the  demandant  was  seised  of  the  land  in 
fee-simple,  but  that  he  did  not  die  seised  of  it ;  and  that  the  land 
with  the  appurtenances,  at  the  time  of  the  alienation  of  it  by  the 
husband,  were  of  the  clear  yearly  value  of  seventy-eight  dollars, 
beyond  reprises ;  and  that  the  demandant  had  sustained  damages, 
by  reason  of  the  detention  of  her  dower,  from  the  date  of  issuing 
her  original  writ,  and  commencing  her  action,  to  the  value  of 
thirty-seven  dollars  and  forty-eight  cents ;  and  for  her  costs  and 
charges  assessed,  six  cents.  The  court  below,  upon  exceptions 
filed  to  the  inquisition  and  return  of  the  sheriff,  set  aside  the 
inquisition  as  to  the  damages  and  the  costs,  but  entered  judgment 
in  favor  of  the  demandant,  "  that  she  recover  according  to  her  writ 
of  inquiry  and  seisin,  the  one-third  of  the  seventy-eight  dollars 
annually,  as  found  by  the  inquest." 

It  has  been  assigned  for  error,  that  the  sheriff  did  not  deliver  to 
the  demandant  seisin  of  one-third  of  the  land  with  the  appurte- 
nances, to  be  held  by  her  in  severalty  by  metes  and  bounds,  as  by 
the  writ  he  was  commanded;  and  that  the  court  below  rendered  a 
judgment  upon  the  inquisition  returned  against  the  plaintiff  in 
error,  that  he  pay  to  the  demandant  annually  one-third  of  seventy- 
eight  dollars,  the  value  of  the  land  at  the  time  of  alienation  thereof 
by  the  husband. 

It  is  manifest  from  the  return  of  the  sheriff  to  the  writ  of  seisin 
and  inquiry  of  damages,  that  he  altogether  mistook  the  nature  of 
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the  duty  imposed  upon  him  by  it.  He  seem  to  have  lost  sight  of 
that  part  of  the  writ,  which  required  him  to  give  to  the  demandant 
seisin  of  one-third  of  the  land,  and  to  lay  it  off  in  metes  and 
bounds  from  the  rest  of  the  tract.  Without  this,  there  could  be  no 
execution  of  that  part  of  the  writ.  By  the  inquest,  he  has  gone 
on,  after  finding  that  the  husband  of  the  demandant  was  seised  of 
a  fee-simple  estate  in  the  land,  but  had  aliened  the  same  during 
his  life,  and,  therefore,  did  not  die  seised,  to  report  the  annual 
value  of  the  land  beyond  reprises,  at  the  time  of  alienation,  to  be 
seventy-eight  dollars,  and  to  assess  damages  and  costs  over  and 
above  the  value.  Now  as  the  inquest  found  that  the  husband  did 
not  die  seised,  the  demandant  had  no  right  whatever  to  recover, 
under  the  statute  of  Merton  20,  Hen.  III.,  c.  1,  the  one-third  of  the 
annual  value  of  the  land,  damages  for  the  detention,  nor  yet  costs, 
because  costs  are  only  given  by  the  statute  c€  Gloucester  6,  Edw. 
I.  c.  1,  where  damages  are  recoverable,  see  2  Sauna1.  44e  (45) 
note,  the  court  below  were,  therefore,  perfectly  right  in  setting 
aside  the  assessment  of  damages  and  costs  ;  and  ought  to  have  set 
aside  the  report  of  the  annual  value  of  the  land,  or  at  least  to  have 
disregarded  it,  but  instead  of  doing  that,  they  have  made  it  the 
basis  of  a  judgment,  which  they  have  rendered  against  the  plaintiff 
in  error,  that  he  shall  pay  annually  to  the  demandant,  the  one- 
third  of  that  value.  If  the  inquest  had  no  power  or  authority  by 
law  to  inquire  into  and  report  the  annual  value  of  the  land  to  the 
court,  it  would  of  course  follow,  that  the  court  could  not  make  it  the 
foundation  of  a  judgment  against  the  plaintiff  in  error.  Now  it  is 
only  when  the  husband  died  seised  of  the  land,  that  a  judgment 
for  money  can  be  given  in  a  writ  of  dower,  unde  nihil  habet, 
against  the  defendant.  If  he  did  not  die  seised,  then  the  demand- 
ant is  only  entitled  to  recover  one-third  of  the  land  itself,  according 
to  its  value  at  the  time  of  the  alienation  by  the  husband,  to  be  held 
in  severalty,  and  to  be  laid  off  to  her  by  metes  and  bounds ;  and 
for  this,  and  not  any  thing  else,  can  she  have  a  judgment.  This 
doctrine  is  well  and  clearly  set  forth  by  Sergeant  Williams  in  his 
note,  'and  the  authorities  there  referred  to  by  him :  2  Saund.  44 
et  seq.,  as  also  by  the  decisions  of  this  court:  Sharp  v.  Petit,  3 
Yeates  38;  4  Dall.  212;  Thompson  v.  Morrow,  5  S.  &  R.  289; 
Barnet  v.-Barnet,  15  S.  &  R.  72,  and  Lineweaver  v.  Stoever,  17 
Id.  297.  The  final  judgment  of  the  court  below  against  the 
plaintiff  in  error,  to  pay  to  the  demandant  one-third  of  the  sixty- 
eight  dollars,  annually,  was  clearly  wrong.  The  sheriff  upon  re- 
ceiving the  writ  of  seisin  and  inquiry,  ought,  after  giving  notice  to 
the  demandant  and  the  defendant  below,  of  the  time  when  he 
would  execute  it,  to  have  organized  an  inquest  of  twelve  men  at 
that  time,  upon  the  premises,  and  by  them  to  have  inquired  of 
what  estate  the  husband  was  seised,  and  whether  or  not  he  died 
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seised;  and  if  they  had  found,  as  they  did,  that  he  had  aliened  the 
land  and  did  not  die  seised,  then  the  sheriff,  by  the  inquest,  ought 
to  have  proceeded  to  have  set  off  by  metes  and  bounds  as  much  of 
the  land  in  its  then  improved  state,  if  any  improvements  had  been 
made  upon  it  adding  to  its  value,  after  the  alienation,  as  would 
have  been  equal  in  value  to  one-third  of  the  whole  land  without 
such  improvements ;  but  if  it  had  been  that  no  improvements  were 
made  subsequently  to  the  time  of  the  alienation  by  the  husband, 
then  to  have  laid  off  one-third  of  the  land  by  metes  and  bounds, 
according  to  its  value  at  that  time,  and  to  have  delivered  seisin  of 
it  to  the  demandant.  This  being  done  by  the  sheriff,  he  had  no 
further  duty  to  perform,  but  to  make  return  of  what  he  had  done 
in  this  behalf  to  the  court.  This  would  have  been  endowing  the 
widow,  according  to  the  principles  laid  down  in  the  case  of  Thomp- 
son v.  Morrow,  5  S.  &  R.  289,  which  are  most  powerfully  supported 
by  the  reasoning  of  the  late  chief  justice.  It  would  have  been 
competent  for  either  party,  upon  the  return  of  the  execution  of  the 
writ  by  the  sheriff,  if  there  had  been  any  misconduct  upon  his  part 
or  that  of  the  inquest,  or  misapprehension  of  the  law,  as  it  apper- 
tained to  the  execution  of  the  writ,  or  in  ascertaining  the  value  of 
the  land,  which  was  to  guide  and  direct  them  in  laying  off  the 
widow's  third  of  it,  to  have  applied  to  the  court  below,  who  could 
have  inquired  into  the  matter  of  fact  which  might  have  been  alleged, 
and  whose  duty  it  would  have  been  to  have  granted  such  relief  as 
might  have  been  necessary  to  have  secured  a  faithful  execution  of 
the  wrjt  of  seisin  upon  legal  principles ;  but  matters  alleged  as 
ground  of  complaint  and  error,  which  are  dehors  the  record,  cannot 
be  inquired  into  by  this  court  upon  writ  of  error. 

The  order  of  the  court  below,  setting  aside  the  inquisition  as  to 
damages  and  costs,  is  affirmed ;  but  its  judgment  that  the  defend- 
ant below  recover  one-third  of  the  seventy-eight  dollars  annually, 
as  found  by  the  inquest,  is  reversed,  and  the  inquisition  set  aside 
in  toto,  and  the  record  remitted,  that  the  court  below  may  award  a 
new  writ  of  seisin,  if  demanded,  upon  the  judgment  of  the  same 
court  rendered  upon  the  verdict. 

Followed,  5  W.  258,  25& 
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Armstrong  against  Boyd,  et  als. 

A  conveyance  of  land  described  as  a  tract  surveyed  to  a  particular  person, 
passes  all  within  the  bounds  of  the  survey ;  such  a  description  is  as  opera- 
tive to  define  the  subject  of  the  grant  as  if  the  courses  and  distances  were 
included  in  the  deed  ;  and  such  deed  will  vest  a  good  title  to  the  land  within 
the  said  survey,  although  the  grantor  may  have  had  a  better  title  to  the  land 
than  that  described,  of  which  he  was  ignorant  at  the  time. 

The  common  ignorance  of  both  the  grantor  and  grantee  of  the  true  bound- 
aries, would  perhaps  control  an  erroneous  description  of  the  subject-matter 
of  the  grant  founded  on  the  fact  of  interference. 

APPEAL  from  the  Circuit  Court  of  Northumberland  county,  held 
by  Chief  Justice  Gibson. 

This  was  an  action  of  ejectment  for  a  tract  of  land,  in  which 
Anthony  Armstrong  was  plaintiff  and  John  Boyd  and  others  were 
defendants.  The  plaintiff  and  defendants  were  owners  of  adjoining 
tracts  of  land,  the  surveys  of  which  interfered  with  each  other ;  the 
land  in  dispute  was  within  the  lines  of  this  interference.  The 
plaintiff's  title  was  founded  on  an  application  of  Joseph  Jones,  and 
the  defendants  were  the  owners  of  a  title  which  originated  in  the 
name  of  Ensign  Stine.  On  the  26th  of  January  1775,  Reuben 
Hains  was  the  owner  of  both  these  tracts  of  land,  and  that  in  the 
name  of  Ensign  Stine  was  the  elder  and  better  title  to  the  land 
included  within  the  interference,  and  now  in  dispute.  On  that  day 
he  conveyed  the  tract  in  the  name  of  Joseph  Jones  to  Archibald 
Irvine,  under  whom  the  plaintiff  now  claims,  and  in  the  deed  thus 
describes  it :  "  and  the  said  Reuben  Hains  doth  grant,  bargain  and 
sell  unto  the  said  Archibald  Irvine,  his  heirs  and  assigns,  a  certain 
tract  or  piece  of  land,  situate  on  the  head  of  Muddy  run,  in  the 
county  of  Northumberland,  and  province  aforesaid,  lately  laid  out 
unto  Joseph  Jones,  by  certain  metes  and  bounds  in  the  said  survey 
mentioned,  containing  one  hundred  and  sixty-two  acres,  be  the 
same  more  or  less."  This  deed  recorded  the  8th  May  1832.  The 
question  in  the  cause  was,  whether  this  deed  was  conclusive  in 
favor  of  the  plaintiff.  The  chief  justice  directed  a  verdict  to  be 
given  for  the  defendants,  and  reserved  the  point,  which  was  now 
argued  by 

Donnel  and  /Sr.  Hepburn,  for  the  appellant,  who  cited  1  Mass. 
227  ;  2  Id.  382 ;  8  Johns.  R.  406 ;  17  Mass.  210  ;  6  S.  &  R.  488  ; 
3  Mass.  356 ;  16  Johns.  R.  110 ;  17  S.  &  R.  156 ;  15  Johns.  R. 
472  ;  14  Id.  226 ;  3  Id.  331 ;  5  S.  &  R.  246 ;  2  Id.  46 ;  1  Yeates 
307 ;  3  Burr.  1910 ;  2  Rawle  114 ;  Pow.  on  Gont.  264. 

G-reenough  and  G-reer,  for  appellees,  cited  6  Mass.  131;  6  Binn. 
39;  2  Yeates  152;  13  S.  &  R.  304. 


June  1832.]  OF  PENNSYLVANIA.  459 

[Armstrong  v.  Boyd.] 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — A  conveyance  of  land  described  as  a  tract  sur- 
veyed to  a  particular  person,  passes  all  within  the  bounds  of  the 
survey.  It  is,  in  fact,  a  conveyance  by  reference  to  courses  and 
distances  or  metes  and  bounds,  which  are  as  operative  to  define  the 
subject  of  the  grant,  as  if  they  were  included  in  the  deed.  That 
Reuben  Hains  may  have  intended  to  sell  no  land  within  the  Stine 
survey,  cannot  prevent  an  application  of  this  principle  to  his  con- 
veyance of  the  Jones  tract,  in  which  the  land  is  described  "  as  lately 
surveyed  and  laid  out  unto  Joseph  Jones,  by  certain  metes  and 
bounds  IN  THE  SAID  SURVEY  MENTIONED."  Such  an  intention, 
had  an  interference  been  suspected,  might  have  weighed  with  him 
as  a  reason  to  decline  the  bargain,  but  it  is  certainly  no  reason  why 
the  bargain  should  not  bind  him  when  concluded.  Hains  sold  and 
Irvine  paid  for  all  the  land  in  the  survey;  and  why  should  not 
Hains,  or  those  who  are  in  his  place,  be  held  to  make  it  good  ? 
That  his  conveyance  passed  the  title  at  law,  is  not  to  be  questioned ; 
and  from  what  can  an  equity  arise  to  control  its  effects?  Certainly 
not  from  the  vendor's  misapprehension  of  a  Collateral  fact,  of  which 
it  was  his  business  to  judge  for  himself.  Had  he  acquired  the  Stine 
tract  subsequently,  he  would  undoubtedly  have  been  bound  to  convey 
so  much  of  it  as  would  have  been  necessary  to  establish  his  former 
grant;  and  it  can  make  little  difference  in  respect  to  the  justice  or 
the  law  of  the  case,  that  he  was  already  the  owner  of  the  tract.  In 
fact,  the  present  case  is  more  favorable  to  the  purchaser  than  the 
one  supposed,  because  on  this  he  has  the  legal  estate,  and  in  that 
he  would  only  have  had  an  equity.  Had  the  parties,  being  mutually 
apprised  of  the  true  boundary  of  the  Stine  tract,  actually  intended 
respectively  to  sell  and  to  buy  in  accordance  with  it,  their  common 
understanding  of  the  bargain  would  perhaps  have  controlled  an 
erroneous  description  of  the  subject-matter  of  the  grant,  founded, 
as  it  would  have  been,  on  their  common  ignorance  of  the  fact  of  in- 
terference. That  would  have  presented  a  case  of  mistake  in  respect 
to  the  very  foundation  of  the  treaty,  which  is  always  proper  for 
relief.  But  it  would  not  be  endured,  that  mere  ignorance  of  a 
better  title  in  the  vendor,  should  enable  him  to  set  it  up  against  his 
own  grant,  not  merely  of  a  defective  title,  to  go  for  what  it  should 
be  worth,  but  of  the  fee-simple  of  land  sold  for  its  full  value.  In 
Seckle  v.  Engle,  2  Rawle  68,  a  testator  who  was  ignorant  that  his 
two  warrants  were  laid  on  the  same  ground,  devised  them  sepa- 
rately to  two  persons  by  the  same  will;  and  the  devisee  of  the 
younger,  though  a  volunteer,  was  held  to  take  an  estate  in  common 
with  the  other,  on  the  principle  that  the  land  and  not  the  title  was 
devised ;  much  more  reason  is  there  for  such  a  construction  in  favor 
of  a  purchaser  who  has  paid  for  every  acre:  Hawkins  v.  Hanson, 
1  Maryland  R.  623,  was  the  very  case  of  a  purchaser  of  the 
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younger  title,  from  the  owner  of  interfering  surveys,  whose  deed 
was  held  in  a  court  of  law,  to  convey  an  indefeasible  title — a  case 
in  all  its  points  like  the  present.  In  Seckle  v.  Engle,  the  inter- 
ference was  total ;  but  the  principle  is  the  same,  whether  it  goes  to 
the  whole  or  to  a  part.  To  ascertain  the  extent  of  the  grant,  how- 
ever, it  is  said  the  courses  and  distances  are  not  to  govern,  but  the 
boundary  called  for,  which  in  this  instance  is  the  line  of  the  Stine 
survey.  That  survey  is  indeed  called  for  as  an  abuttal,  but  it  is 
difficult  to  conceive  how  that  can  make  any  particular  line  of  it, 
the  common  boundary  of  both.  If,  as  frequently  happens  in  simi- 
lar cases,  the  actual  line  of  the  Jones  tract  had  not  come  up  to  the 
abuttal,  the  effect  of  the  call  would  certainly  not  have  been  sufficient 
to  prevent  the  occurrence  of  a  vacancy ;  and,  in  opposite  circum- 
stances, it  can  have  as  little  efficacy  in  preventing  the  surveys  from 
actually  lying  foul  of  each  other.  The  lines  traceable  on  the 
ground,  or  in  other  words,  the  foot-steps  of  the  surveyor,  are  every- 
thing ;  while  the  diagram,  with  its  calls,  courses  and  distances,  is 
comparatively  nothing.  The  defendants,  however,  derive  their  title 
through  a  purchaser  without  notice,  and  hence  an  argument  that 
the  title  of  the  plaintiff  ought  to  be  postponed.  By  the  common 
law,  a  purchaser  without  notice  was  protected  against  nothing  in 
the  shape  of  a  legal  estate  or  a  legal  encumbrance,  the  maxim  of 
prior  in  tempore,  potior  in  jure,  being  as  applicable  to  these,  as  it 
still  is  to  mere  equities,  which  stand  equal  in  every  other  respect ; 
and  where  it  has  not  been  altered  by  statute,  this  common-law  prin- 
ciple remains  in  force.  In  a  conflict  between  a  legal  and  an  equi- 
table estate,  the  former  in  the  hands  of  a  purchaser  without  notice, 
will  be  preferred,  because  the  equity  being  equal,  the  law,  and  con- 
sequently the  legal  title,  must  prevail.  Here,  however,  the  conflict 
is  between  legal  titles ;  and  the  question  how  far  has  the  common- 
law  principle  been  altered  by  statute,  is  easily  answered.  At  the 
date  of  Irvine's  purchase,  he  might  have  had  his  deed  recorded ; 
but  there  is  no  statute  which  requires  him  to  have  done  so,  then  or 
since ;  consequently  the  plaintiff  who  claims  under  him,  is  not  to  be 
postponed.  The  cause  is  sent  to  another  jury  to  try,  under  these 
principles,  whether  the  defendants  are  in  possession  of  any  part  of 
the  Jones  tract. 

New  trial  awarded. 
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Royer  against  Ake. 

A  justice  of  the  peace  has  jurisdiction  of  a  cause  of  action  arising  on  a 
covenant,  contained  in  a  deed  of  conveyance,  for  the  payment  of  a  ground- 
rent;  although  the  action  be  brought  against  the  assignee  of  the  grantee. 

A  previous  demand  of  arrears  of  a  rent-charge  is  not  necessary  to  the 
maintenance  of  an  action  of  covenant  for  the  recovery  thereof,  nor  is  a 
demand  necessary  before  a  distress  made  for  such  rent,  although  such  action 
or  distress  may  be  against  the  assignee  or  the  covenantor  and  grantee. 

The  assignee  of  a  grantee  of  land,  which  by  the  original  conveyance  was 
made  subject  to  a  rent-charge,  is  liable  for  the  rent  in  the  same  manner  as 
the  original  grantee. 

Although  the  right  of  distress  for  the  arrears  of  rent  be  given  by  the  terms 
of  the  deed  which  contains  the  reservation,  this  will  not  deprive  the  grantor 
of  any  other  remedy  which  the  law  gives  to  attain  the  same  end. 

A  previous  demand  is  indispensable  to  the  exercise  of  a  right  to  re-enter, 
for  the  non-payment  of  a  rent-charge. 

The  remedies  for  the  recovery  of  arrears  of  a  renfr^harge,  are  cumulative  ; 
the  fact,  therefore,  that  there  was  personal  property  on  the  premises  granted, 
which  might  have  been  distrained  for  the  payment  of  the  rent,  will  not  avail 
the  assignee,  as  matter  of  defence,  in  an  action  of  covenant  against  him.  It 
is  a  covenant  running  with  the  land,  and  the  assignee  is,  therefore,  liable 
in  the  same  manner  as  the  original  grantee. 

Where  such  assignee  is  the  holder  of  several  lots  liable  to  a  rent-charge, 
which  he  has  derived  title  to  from  different  persons  and  at  different  times, 
the  arrears  of  such  rent  for  the  different  lots  may  be  recovered  in  the  same 
action  of  covenant. 

WRIT  of  error  to  Huntingdon  county. 

This  is  an  action  of  covenant,  in  which  Jacob  Ake  was  plaintiff 
in  the  court  below,  and  brought  by  him  before  a  justice,  from 
whose  judgment  there  was  an  appeal,  to  recover  certain  rents, 
charged  upon  four  lots  of  ground,  numbers  76,  77,  94  and  95  situate 
in  a  town  of  Huntingdon  county,  which  had  been  laid  out  by  him. 
These  lots  were  sold  and  conveyed  originally  to  different  persons, 
by  deeds  mutually  executed  by  Ake,  and  the  several  grantees ;  in 
each  of  which  the  Ttabendum  was  to  the  grantee,  "  his  heirs  and 
assigns,  yielding  and  paying  therefor  and  thereunto,  the  said  Jacob 
Ake,  his  heirs,  executors,  administrators  or  assigns,  the  first  day 
of  November,  and  every  year,  the  annual  rent  or  sum  of  one 
Spanish  milled  dollar  or  the  value  thereof,  in  lawful  money  of 
Pennsylvania ;  the  first  payment  to  be  made  on  the  first  day  of 
November,  A.  D.  1796,  and  so  on  yearly,  and  every  year  forever 
thereafter;  provided,  always,  that  if  the  annual  rent,  or  sum  of  one 
Spanish  milled  dollar,  or  the  value  thereof,  shall  be  behind  or  un- 
paid, in  part  or  in  whole,  for  the  space  of  five  days,  after  the  days 
of  payment,  on  which  the  same  ought  to  have  been  paid  as  afore- 
said, that  then  it  shall  and  may  be  lawful  for  the  said  Jacob  Ake, 
his  heirs,  executors,  administrators  or  assigns,  his  or  their  agent, 
or  attorney  to  recover  the  rent  unpaid  as  aforesaid,  by  distress  of 
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the  goods  and  chattels,  and  in  case  they  be  not  sufficient,  then  of 
the  lot  of  him,  the  said  W.  D.  (grantee),  his  heirs,  executors,  admin- 
istrators or  assignees,  rendering  the  overplus,  if  any,  thereof,  after 
costs  being  first  paid,  unto  him  the  said  W.  D.,  his  heirs,  executors, 
administrators  or  assigns."  These  lots  passed  through  several 
hands  from  the  respective  grantees,  until  the  titles  of  them  all 
came  to  be  regularly  vested  in  the  defendant  below,  Samuel  Royer, 
as  assignee  of  the  same,  by  deeds  of  conveyance  duly  executed. 
Upon  a  special  verdict  in  the  court  below,  setting  forth  the  original 
deeds  between  Jacob  Ake,  and  his  respective  immediate  grantees, 
as  also  the  subsequent  deeds  of  assignment  and  transfer  down  to 
Samuel  Royer,  and  the  several  sums  of  rent  which  were  due  and 
in  arrear,  upon  each  lot,  all  of  which  had  become  payable  after  the 
assignment  to  Samuel  Royer ;  and  likewise  that  upon  the  lots, 
numbers  76  and  77,  there  were  goods  and  chattels  at  all  times  suffi- 
cient to  have  discharged  the  rents  thereof,  by  distress  of  the  same 
goods ;  and  further,  that  no  demand  was  ever  made  of  the  rents 
from  Samuel  Royer  or  his  tenant,  until  the  bringing  of  this  suit. 
The  court  below  rendered  a  judgment  in  favor  of  Jacob  Ake,  the 
plaintiff,  for  the  aggregate  sum  of  the  rents  due  upon  all  the  lots. 

Potter,  for  plaintiff  in  error. 

A  justice  of  the  peace  has  not  jurisdiction  of  the  subject-matter 
of  this  action.  The  inconvenience  which  would  result,  from  giving 
jurisdiction  to  a  justice  of  the  subject  of  rent-charge,  an  encum- 
brance upon  the  fee,  created  by  a  covenant  running  with  land,  is 
a  strong  reason  to  show,  that  the  legislature  did  not  intend  to  give 
it.  The  22d  section  of  the  Act  of  20th  March  1810,  did  not 
design  to  embrace  any  other  case  of  rent,  but  that  which  arose  on 
a  term  of  years.  And  it  is  equally  clear  that  the  6th  section  of 
the  Act  of  22d  of  March  1814,  did  not  design  to  submit  to  jus- 
tices of  the  peace,  questions  arising  out  of  privity  of  estate  :  1 
Binn.  220. 

The  action  cannot  be  maintained  without  a  previous  demand : 
Bufkyn  v.  Edmund,  Cro.  Eliz.  535.  If  the  action  were  upon 
express  covenant  by  the  defendant,  no  demand  would  be  necessary, 
but  it  is  otherwise  where  there  is  but  an  implied  liability  :  Roll  Abr. 
459,  Letter  L.,  Nos.  42,  45  ;  Com.  Dig.  220  ;  Tit.  Rent,  Letter  D., 
Nos.  3,  4;  1  Rawle  161. 

The  remedy  stipulated  by  the  parties,  in  the  covenant  itself, 
must  be  pursued.  It  is  a  personal  covenant  of  the  alienee,  and 
does  not  pass  to  the  assignee  ;  for  if  it  did,  the  plaintiff  had  a  right 
of  action  against  all  or  any  of  those  who  once  owned  the  lots ;  if 
an  ownership  of  the  lots  created  a  personal  liability,  the  owner 
could  not  divest  himself  of  such  liability  by  a  sale  of  them.  The 
assignee  is  not  liable :  4  Yeates  387.  All  remedies  but  that  pro- 


June  1832.]  OF  PENNSYLVANIA.  463 

[Royer  r.  Ake.] 

scribed,  are  excluded  by  the  terms  of  the  covenant :  2  Vern.  382. 
If  the  rent  due  amounted  to  more  than  the  value  of  the  lot,  which 
is  a  probable  case,  would  the  law  endure  a  recovery  of  it  from  the 
assignee.  The  remedies  may  be  cumulative  as  against  the  alienee, 
but  not  against  the  assignee.  An  action  of  covenant  will  not  lie 
upon  a  privity  of  estate,  though  debt  may:  1  Dall.  326;  1  Wash. 
Ct.  Rep.  375. 

It  was  also  argued,  that  the  plaintiff  could  not  recover  the  rents 
of  the  different  lots  in  the  same  action,  inasmuch  as  the  titles  were 
vested  in  the  defendant  at  different  times,  by  different  conveyances 
from  different  persons. 

Blanchard,  for  defendant  in  error. 

The  Acts  of  1810  and  1814,  do,  by  express  terms,  give  jurisdic- 
tion to  a  justice  of  the  peace,  in  all  cases  of  rents  not  exceeding  in 
amount  one  hundred  dollars.  The  lots  conveyed  have  nothing  to 
do  with  the  subject-matter  of  the  action,  they  are  but  a  medium  by 
which  the  defendant  becomes  personally  liable.  No  previous 
demand  is  necessary  in  any  case,  in  order  to  the  maintenance  of  a 
common-law  remedy.  The  deed  is  in  consideration  of  the  cove- 
nants hereinafter  mentioned,  to  be  paid,  done  and  performed  by  the 
grantee,  his  heirs,  administrators  and  assigns.  It  is  not  an  implied 
but  an  express  covenant,  binding  upon  the  assignee  who  accepts  the 
estate  upon  the  stipulated  condition.  There  are  no  terms  of  exclu- 
sion, as  to  the  remedy,  contained  in  the  covenant ;  all  the  remedies 
are,  therefore,  concurrent;  and  either  may  be  pursued  by  the 
grantor :  1  Rawle  125.  That  covenant  was  a  proper  remedy 
against  the  assignee,  were  cited  1  Chit.  PI.  Ill,  274 ;  3  S.  &  R. 
502;  2  Penn.  Prac.  28;  2  Rawle  159;  1  Id.  161;  2  P.  &  W. 
23 ;  5  Coke  Rep.  16 ;  L  Saund.  241 ;  Stat.  Hen.  8,  Rob.  Dig. 
227. 

The  court  declined  to  hear  any  further  argument  on  the  point, 
that  the  different  rents  could  not  be  recovered  in  the  same  action. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  first  error  assigned  is,  that  a  justice  of  the 
peace  had  no  jurisdiction  of  this  cause  of  action.  This  is  certainly 
a  case  of  rent,  and  the  sixth  section  of  the  Act  of  Assembly,  of 
the  22d  of  March  1814,  declares,  that  "justices  of  the  peace  and 
aldermen  shall  have  original  jurisdiction  of  all  cases  of  rent  not 
exceeding  one  hundred  dollars ;  to  be  recovered  as  debts  of  similar 
amount  are  recoverable."  The  plaintiff's  claim  before  the  justice, 
as  well  as  afterwards  in  court,  being  less  than  one  hundred  dollars, 
falls  directly  within  the  express  words  of  the  act,  and  leaves  no 
ground  to  entertain  the  least  doubt  about  its  being  cognisable  before 
a  justice  of  the  peace. 
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The  second  error  assigned  is,  that  no  demand  was  made  of  the 
rent  by  the  plaintiff  below  before  he  brought  this  action.  It  is 
contended  that  this  ought  to  have  been  done ;  and  the  more  espe- 
cially here,  when  the  plaintiff  in  error  was  sued  in  the  character  of 
assignee.  It  may  be  observed  that  in  case  of  an  indenture  or  deed 
executed  by  both1  the  lessor  and  lessee  or  grantor  and  grantee,  a 
covenant  to  pay  the  rent  therein  reserved  arises  on  the  words  yield- 
ing and  paying:  Anon.,  1  Sid.  447,  pi.  9;  Harper  v.  Burgh,  or 
Bird,  2  Lev.  206 ;  Webb  v.  Russel,  3  Term  Rep.  402 ;  Vivyan  v. 
Arthur,  1  Barn.  &  Ores.  416 ;  s.  c.  2  Dow.  &  Ry.  670.  It  is  a 
covenant  which  runs  with  the  land,  and  will  be  binding  on  the 
assignee,  without  his  being  specially  named :  Porter  v.  Swetnam, 
Sty.  406 ;  Isteed  v.  Stonely,  1  And.  82 ;  Parker  v.  Wibb,  3  Salk. 
5;  Halford  v.  Hatch,  1  Doug.  183;  Stevenson  v.  Lambard,  2  East. 
575,  and  Vivjan  v.  Arthur,  1  Barn.  &  Ores.  416,  and  as  long  as 
he  continues  to  be  assignee,  he  is  liable  for  the  rent  in  the  same 
manner  as  the  lessee  or  original  grantee  was. 

Of  the  authorities  quoted  by  the  counsel  for  the  plaintiff  in  error, 
to  support  this  proposition,  that  a  previous  demand  was  necessary 
to  be  made  before  this  action  could  be  sustained,  Bufkin  v.  Ed- 
munds, Cro.  Eliz.  537,  seems  to  be  the  only  one  that  is  applicable. 
It  was  an  action  of  debt  for  rent,  in  which  a  judgment  had  been 
rendered  for  the  plaintiff,  and  by  a  writ  of  error  was  taken  into 
the  Exchequer  Chamber,  where  the  judgment  was  reversed  for 
want  of  other  averments  in  the  declaration,  beside  that  of  a  pre- 
vious demand,  but  all  the  justices  and  barons  except  Anderson, 
are  said  to  have  held,  there  ought  to  be  a  demand.  I  have  not 
been  able  to  discover  any  authority  beside  this  to  the  same  effect ; 
though  I  must  acknowledge  that  there  are  but  few  books  to  resort 
to  on  the  subject.  I  think  that  the  precedents  for  declarations,  to 
be  found  in  books  of  authority,  in  actions  of  covenant  and  of  debt 
for  rent,  do  not  warrant  or  support  it.  A  distinction  exists  be- 
tween the  remedy  by  re-entry  for  non-payment  of  rent,  and  the 
remedies  by  distress,  covenant  and  debt.  In  the  first,  a  previous 
demand  is  indispensably  requisite ;  because  the  remedy  by  re- 
entry operates  in  derogation  of  the  grant,  and  deprives  the  tenant 
of  his  estate.  As  it  is  presumed  that  he  is  then  residing  on  the 
premises,  in  order  to  pay  the  rent,  for  the  preservation  of  his  estate, 
the  law  very  properly  requires,  that  the  very  highest  evidence  of 
a  contrary  presumption,  which  is  an  actual  demand  made  upon  the 
land,  shall  be  given  before  so  severe  a  penalty  as  a  forfeiture 
of  his  estate  shall  be  inflicted :  Bac.  Abr.,  tit.  Rent  (II.),  page 
353,  5th  ed.  But,  as  is  here  said,  "where  the  remedy  for  the 
recovery  of  the  rent  is  by  distress,  there  needs  no  demand  previous 

1  See  Louer  v.  Hummel,  9  H.  454. 
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to  the  distress ;  though  the  deed  says  that  if  the  rent  be  behind, 
being  lawfully  demanded,  that  the  lessor  may  distrain,  when  the 
rent  becomes  due.  So  it  is,  if  a  rent-charge,"  which  is  the  case 
before  the  court,  "be  granted  to  A.,  and  if  it  be  behind,  being 
lawfully  demanded,  that  then  A.  shall  distrain :  he  may  distrain 
without  any  previous  demand,  because  this  remedy  is  not  in  destruc- 
tion of  the  estate"  It  is  here  also  said  that  the  very  taking  of  the 
distress  is  a  legal  demand,  which  is  all  that  was  required  by  the 
deed.  The  same,  I  apprehend,  may  be  said  of  the  commencement 
of  an  action  of  debt  or  of  covenant  for  the  rent,  that  it  is  but  a  legal 
demand  of  it,  from  which  the  tenant  may  relieve  himself  by  plead- 
ing on  the  return  of  the  writ  that  he  was  ready  at  the  time  and 
place,  when  and  where  the  rent  was  to  have  been  paid,  ready  to 
pay,  but  no  one  appeared  to  receive  it,  and  that  he  has  ever  been, 
and  still  is,  ready  to  pay,  and  at  the  same  time  bring  the  money 
into  court ;  this  he  can  do  with  as  much  facility  as  he  can  relieve 
himself  from  the  effects  of  a  distress  by  tendering  the  rent,  which 
seems  to  be  no  hardship.  But  these  cases  are  much  stronger  than 
the  case  under  our  consideration,  because  no  demand  is  required  by 
the  terms  of  the  deed.  And  in  pages  356  and  357  of  the  same 
book  it  is  said,  "  if  the  lessor  forbears  to  make  an  actual  demand 
when  the  rent  is  in  arrear,  he  may  recover  it  by  action  of  debt  or 
distress,  and  so  continue  the  lease,  because  these  remedies,  being 
not  in  defeasance  of  the  grant,  the  lessor  may  pursue  them  without 
an  actual  demand."  In  this  respect  there  can  be  no  distinction 
between  debt  and  covenant,  because  whenever  the  rent  arises  from 
a  deed  executed  under  the  hands  and  seals  of  both  parties,  covenant 
will  lie,  upon  the  same  terms  with  debt,  for  the  rent  which  may 
become  due. 

The  third  error  is,  that  the  court  erred  in  rendering  judgment  in 
favor  of  the  plaintiff  below,  in  this  action,  because  a  different  remedy 
is  expressly  provided  for  by  the  terms  of  the  deed  containing  the 
grant  and  the  reservation.  It  may  perhaps  be  doubtful  whether 
the  remedy  adopted  in  this  case  is  not  also  expressly  provided  for 
by  the  same  deed :  because  there  are  some  authorities  which  go  to 
show  that  the  words  "yielding  and  paying"  create  an  express  cove- 
nant to  pay  the  rent.  See  Newton  v.  Osborn,  Sty.  307  ;  Porter  v. 
Swetnam,  Id.  406,  431 ;  Hellier  v.  Casbard,  1  Sid.  240,  266 ;  1 
Lev.  127 ;  Roll.  Abr.,  Cov't,  519,  pi.  10.  But  whether  the  cove- 
nant growing  out  of  these  words  be  considered  express  or  implied, 
there  is  nothing  in  the  other  remedies  mentioned  in  the  deed,  nor 
yet  in  any  other  part  of  that  instrument,  which  tends  to  prove  that 
it  was  the  intention  of  the  parties  to  it  that  these  words  were  not  to 
have  their  ordinary  operation  and  effect.  Besides,  the  remedy 
given  by  these  words  is  more  favorable  for  the  tenant  than  the 
others  which  are  there  mentioned,  and  it  would  be  strange,  as  well 

3  P.  &  W.— 30 
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as  unreasonable,  that  because  the  grantor  thought  proper  to  have 
introduced  into  the  deeds,  for  his  greater  security,  remedies  of  the 
more  severe  and  harsh  kind,  in  order  to  compel  payment  of  the 
rent,  that  the  tenant,  for  that  reason,  if  the  grantor  should  feel  so 
disposed,  cannot  be  indulged.  The  more  mild  one  is  admitted  to 
exist,  if  the  others  had  not  been  mentioned.  Upon  a  true  con- 
struction of  the  deed,  the  grantor  must  be  considered  as  having  the 
right  to  adopt  and  pursue  either  of  those  remedies  at  his  election, 
in  case  the  rent  should  be  in  arrear.  They  are  cumulative ;  and, 
if  so,  it  disposes  of  the  fifth  and  last  error,  which  is,  that  there 
were  at  all  times  goods  sufficient  on  two  of  the  lots,  to  have  paid 
the  rent  in  arrear  for  them.  By  the  terms  of  the  deed,  no  pro- 
ceeding is  to  be  had  against  the  lots,  in  order  to  obtain  payment 
of  the  rents  becoming  due  upon  them,  unless  in  the  event  of  goods 
sufficient  for  that  purpose  not  being  found ;  but  there  are  no  words 
of  restriction,  as  to  the  grantor's  proceeding  by  action  of  debt  or 
covenant  to  recover  the  rents,  whether  goods  sufficient  to  discharge 
them  are  to  be  found  upon  the  premises  or  not. 

The  fourth  error  is  the  only  remaining  one  to  be  noticed,  and  in 
which  we  think  there  is  nothing.  It  is  that  the  plaintiff  below  had 
no  right  to  join  his  claims  for  the  rent  of  each  of  the  four  lots  all 
in  one  action.  I  must  confess  that  I  can  perceive  no  legal  principle 
whatever  which  favors  this  objection.  Each  of  these  demands  is 
precisely  of  the  same  character,  and  existing  between  the  same 
parties,  which  makes  them  most  completely  joinable.  They  are  so 
perfectly  so  that  if  the  plaintiff  below  had  brought  four  suits  instead 
of  one,  the  court,  upon  the  application  of  the  defendant,  ought,  and 
no  doubt  would,  have  ordered  a  consolidation  of  them,  in  order  to 
avoid  an  unnecessary  expense  and  consumption  of  time  in  the  trial 
of  them,  both  to  the  county  and  to  the  parties,  unless,  by  doing  so, 
it  would  have  entitled  the  defendant  to  a  longer  stay  of  execution 
than  he  otherwise  would  have  had  a  right  to  claim. 

The  judgment  is  affirmed. 

Referred  to,  1  Wh.  351 ;  6  H.  11 ;  9  0.  449  (U.  S.  C.  C.) ;  8  Wr.  74 ;  21 
Smith  63;  22  Id.  291. 
Followed,  9  H.  453. 
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McConahy  against  Kessler. 

In  an  action  of  replevin  by  a  stranger  against  a  landlord,  who  had  dis- 
trained his  property,  on  the  demised  premises,  for  rent,  on  the  plea  of  pro- 
perty in  himself,  and  not  in  the  tenant,  the  tenant  is  a  competent  witness  to 
testify  that  the  property  belonged  to  the  plaintiff. 

EKROR  to  Mifflin  county. 

This  was  an  action  of  replevin,  in  which  Frederick  Kessler  was 
plaintiff,  and  James  McConahy  was  defendant.  McConahy  had 
leased  a  house  to  John  Boombaugh,  and  the  rent  being  due, 
McConahy  distrained  a  stove  on  the  premises,  for  which  Kessler 
took  out  the  replevin ;  upon  the  trial  the  plaintiff  offered  Boom- 
baugh the  tenant  as  a  witness,  to  prove  that  he  had,  previously  to 
the  distress,  sold  the  stove  to  Kessler,  and  that  when  distrained  it 
belonged  to  Kessler.  The  witness  was  objected  to  on  the  ground 
of  interest;  the  objection  was  overruled  and  the  defendant  ex- 
cepted.  This  was  the  only  point  argued  and  decided. 

/.  Fisher,  for  plaintiff  in  error. 
Potter,  contra. 

PER  CURIAM. — The  argument  on  the  only  point  which  has  been 
pressed,  is  that  a  verdict  for  Kessler  would  preclude  McConahy 
from  having  recourse  to  Boombaugh  the  tenant,  who  is,  therefore, 
supposed  to  have  such  an  interest  in  Kessler's  recovery  as  to  dis- 
qualify him  as  a  witness.  Whatever  might  be  the  effect  of  a  ver- 
dict on  the  plea  of  non  demisit  or  of  no  rent  in  arriere,  or  of 
eviction  by  the  landlord,  it  is  certain  that  the  alleged  effect  would 
not  proceed  from  a  verdict  in  favor  of  Kessler,  on  the  plea  of 
property  in  himself,  and  not  in  the  tenant.  The  latter  was  called 
to  prove  that  he  had  sold  the  property  to  Kessler,  and  no  more ; 
and  though  that  might,  under  the  circumstances,  have  been  imma- 
terial, yet  if  the  property  were  in  fact  discharged  from  the  distress 
for  reasons  which  do  not  affect  the  existence  of  the  rent,  it  is  hard  to 
conceive  why  it  should  exempt  the  tenant  from  a  fresh  proceeding. 
He  was  competent,  therefore,  to  prove  the  issue  of  property  which 
did  not  affect  the  question  of  his  liability  to  his  landlord,  and  for 
that  purpose,  at  all  events,  he  was  properly  admitted. 

Judgment  affirmed. 
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McAllister  against  Gallaher. 

•  IN    ERROR. 

Money  deposited  with  the  stakeholder  of  a  horse-race,  as  a  forfeit  by  either 
party  whose  horse  did  not  run,  is  recoverable  from  such  stakeholder  by  virtue 
of  the  Act  of  Assembly. 

If  the  stakeholder  pays  the  money  to  him  to  whom  it  was  forfeited,  with- 
out notice,  and  in  good  faith,  he  is  protected  by  the  limitation,  contained  in 
this  act,  within  whiqh  suit  must  be  brought.  But  it  is  otherwise  if  he  acted 
unfairly,  or  connived  with  one  of  the  parties  ;  and  this  is  rightly  left  to  the 


ERROR  to  the  Common  Pleas  of  Mifflin  county. 

Gallaher  and  Lebo  made  a  bet  of  one  hundred  dollars  upon  a 
horse-race,  to  be  run  at  a  future  time,  and  each  deposited  fifty 
dollars  in  the  hands  of  William  McAllister,  which  he,  who  did  not 
appear  upon  the  ground  with  his  horse  at  the  appointed  time,  should 
forfeit  to  the  other.  Gallaher  did  not  appear,  and  McAllister 
gave  up  the  forfeit  to  Lebo,  upon  being  indemnified.  Upon  the 
trial  of  the  cause,  it  was  alleged,  and  some  proof  given  of  it,  that 
some  unfair  practices  were  resorted  to  by  Lebo,  to  prevent  Gal- 
laher from  appearing  on  the  ground  with  his  horse,  and  that 
McAllister  was  privy  thereto.  The  bet  was  made  and  the  money 
deposited  in  September  ;  and  this  suit  was  not  brought  until  the 
following  May. 

The  defendant  asked  the  court  to  instruct  the  jury  : 

1.  That  money  deposited  with  a  stakeholder  as  a  forfeit,  in  case 
of  no  race,  and  actually  forfeited,  cannot  be  recovered  back  under 
the  Act  of  Assembly  against  horse-racing  ;  and  that  such  a  case  is 
not  within  the  act  providing  for  recovery  back,  and  plaintiff  is  not 
entitled  to  recover. 

2.  That  a  stakeholder  is  protected  by  the  limitation  in  the  fourth 
section  of  said  act;  and  that  if  the  jury  believe,  that  suit  was  not 
instituted  within  two  calendar  months  after  the  losing  and  pay- 
ment, this  suit  cannot  be  sustained,  and  plaintiff  is  not  entitled  to 
recover. 

3.  That  if  the  jury  believe,  that  no  notice  was  given  by  plaintiff 
to  defendant,  not  to  pay  over  the  money,  before  actual  payment  to 
the  winner  of  the  forfeit,  plaintiff  is  not  entitled  to  recover. 

To  which  the  court  (Burnside,  president),  answered  : 

1.  We  say  that  money  can  be  recovered  from  a  stakeholder  that 
is  deposited  as  a  forfeit  in  case  of  no  race. 

2.  If  the  stakeholder   pays  in  good  faith,  without  notice,  the 
limitation  of  two  months  will  protect  him  ;  but  the  jury  will  in- 
quire, did  McAllister  act  with  good  faith  ?     Did  he  deliver  it  over 
as  the  parties  agreed  he  should  ?     If  he  did  not,  this  action  can  be 
sustained  against  him.     If  he  acted  unfairly  and  connived  with 
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one  of  the  parties,  and  paid  over  the  money,  and  the  jury  should 
believe  the  money  was  lost,  he  will  not  be  protected. 

The  opinion  of  the  court  was  assigned  for  error,  and  argued  by 

Potter,  for  plaintiff  in  error. 
F.  Watts,  for  defendant  in  error. 

PEE  CTJRIAM. — All  contracts  and  agreements,  the  consideration 
of  which  is  money,  or  any  other  thing  betted,  being  declared  unlaw- 
ful and  void,  the  principle  of  this  case  seems  to  have  been  decided 
in  McAllister  v.  Hoffman,  16  S.  &  R.  147 ;  and  we  discovered 
nothing  erroneous  in  the  record. 

Judgment  affirmed. 


Holden  against  Wiggins. 

In  an  action  before  a  justice  of  the  peace,  the  defendant  claimed  a  right  to 
offset  a  demand  which  he  had  against  the  plaintiff  for  a  sum  exceeding  $100. 

Held,  that  the  justice  was  right  in  rejecting  the  evidence  of  such  offset, 
on  the  ground,  that  it  exceeded  in  amount  his  jurisdiction. 

Upon  an  appeal  to  the  Court  of  Common  Pleas  in  such  case,  the  case 
having  been  referred  to  arbitrators,  and  under  the  compulsory  arbitration 
law,  the  defendant  offered  the  same  evidence  to  the  arbitrators,  who  made 
a  report  in  favor  of  the  plaintiff,  and  appended  thereto  this  memorandum, 
''  the  defendant's  claim  exceeding  the  plaintiff's  $332,  was  excluded  as  out  of 
our  jurisdiction."  Upon  this  report  judgment  was  entered,  which  was 
affirmed. 

When  in  such  case  the  demand  of  the  defendant  is  composed  of  several 
items,  he  may  set-off  such  of  them  as  do  not  exceed  the  jurisdiction  of  the 
justice. 

Where  the  transcript  of  the  justice,  from  whose  judgment  an  appeal  was 
entered,  set  out  the  plaintiff's  demand  to  be  "$98  due  on  book  account." 

It  was  held,  that  this  was  a  sufficient  statement  of  the  plaintiff's  claim  to 
sustain  a  judgment  upon  an  award  of  arbitrators. 

ERROR  to  the  Common  Pleas  of  Bradford  county. 

In  this  case,  in  which  Lawrence  Wiggins  was  plaintiff,  and  Gus- 
tavus  A.  Holden  defendant,  the  transcript  of  the  justice,  before 
whom  the  case  originated,  exhibited  the  cause  of  action  to  be  "debt 
or  demand  not  exceeding  one  hundred  dollars."  The  parties 
appeared,  and  plaintiff  demanded  of  defendant  ninety-eight  dollars, 
due  on  book-account.  The  defendant  offered  to  offset  a  claim 
against  the  plaintiff  on  book-account  of  more  than  one  hundred  dol- 
lars ;  after  hearing  the  parties,  and  their  proofs,  the  defendant's 
claim  exceeding  the  jurisdiction  of  the  justice  of  the  peace,  judg- 
ment was  rendered  for  the  plaintiff  on  his  claim,  for  thirty-six 
dollars  and  twenty-seven  cents,  with  costs,  &c."  The  defendant 
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appealed  to  the  Common  Pleas ;  and  after  the  first  term,  the  plain- 
tiff, without  filing  any  declaration  or  statement  other  than  that 
contained  on  the  transcript  of  the  justice,  entered  a  rule  of  reference, 
and  had  arbitrators  appointed,  who  subsequently  met  and  heard  both 
parties  and  made  an  award  in  favor  of  the  plaintiff,  for  fifty  six 
dollars  and  eighty-four  cents,  with  costs.  To  this  report  the  arbi- 
trators appended  this  note :  "  The  defendant's  claim  exceeding  the 
plaintiff's  three  hundred  and  thirty-two  dollars,  was  excluded,  as 
out  of  our  jurisdiction."  Upon  this  award  judgment  was  entered, 
to  reverse  which  this  writ  of  error  was  sued  out,  and  the  following 
errors  assigned : 

1.  No  declaration  or  statement  was  filed  when  the  rule  of 
reference  was  entered.  2.  The  transcript  of  the  justice  does  not 
set  out  any  cause  of  action.  3.  The  justice  and  arbitrators  refused 
to  allow  any  part  of  defendant's  set-off,  because  the  whole  together 
amounted  to  more  than  one  hundred  dollars. 

Argued  by  the  plaintiff  in  person,  and  by 
Williston,  for  defendant  in -error. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — This  suit  was  commenced  before  a  justice  of  the 
peace  by  the  defendant  in  error,  against  the  plaintiff  in  error,  to 
recover  a  demand  which  he  had  against  him,  not  exceeding  one 
hundred  dollars.  From  the  record  returned  of  the  proceedings  had 
before  the  justice,  it  appears  that  the  plaintiff  in  error  had  a  claim, 
founded  upon  a  book-account,  against  the  defendant  in  error,  which 
he  produced  at  the  time  of  trial  before  the  justice,  and  claimed  to 
have  it  allowed  and  set-off.  It,  however,  exceeded  one  hundred 
dollars,  and  the  justice,  for  that  reason,  believing  that  he  could  not 
take  cognisance  of  it,  dismissed  it  from  his  consideration,  and 
rendered  a  judgment  in  favor  of  the  plaintiff  before  him,  for  thirty- 
six  dollars  and  tAventy-seven  and  a  half  cents,  besides  costs  of  suit. 
From  this  judgment  the  plaintiff  in  error  appealed,  and  brought 
the  cause  into  the  Court  of  Common  Pleas  of  the  county.  While 
pending  there,  the  plaintiff  below  entered  a  rule  of  arbitration, 
under  the  Compulsory  Arbitration  Law,  and  had  the  cause  referred 
to  the  decision  of  arbitrators,  who,  after  hearing  the  proofs  and 
allegations  of  the  parties,  made  an  award  in  favor  of  the  plaintiff 
below,  for  fifty-six  dollars  and  eighty-four  cents,  with  costs  of  suit: 
They  also  appended  to  their  report  a  memorandum  which  they 
signed,  in  the  following  words :  "  The  defendant's  claim  exceeding 
the  plaintiff's  three  hundred  and  thirty-two  dollars,  was  excluded, 
as  out  of  our  jurisdiction." 

Justices  of  the  peace  in  this  state  have  no  jurisdiction  in  civil 
cases,  other  than  that  which  is  expressly  given  to  them  by  statute. 
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This  suit  was  brought  before  the  justice  under  the  Act  of  Assembly 
passed  the  20th  March  1810,  which  gives  justices  of  the  peace 
"jurisdiction  of  all  causes  of  action,  arising  from  contract,  either 
express  or  implied,  in  all  cases  where  the  sum  demanded  is  not 
above  one  hundred  dollars,  except  in  cases  of  real  contract,  where 
the  titles  to  lands  or  tenements  may  come  in  question,  or  action 
upon  promise  of  marriage."  Under  the  seventh  section  of  this 
act,  justices  are  also  authorized  and  required  to  take  cognisance  of 
any  demand  of  the  defendant,  founded  "  upon  bond,  note,  penal  or 
single  bill,  written  obligation,  book-account  or  damages  on  assump- 
tion, against  the  plaintiff,  which  shall  not  exceed  one  hundred  dol- 
lars," and  whicli  shall  be  offered  by  the  defendant  as  a  set-off 
against  the  plaintiff's  demand.  And  it  is  thereby  also  declared, 
that  if  the  defendant  have  such  a  demand,  but  refuse  or  neglect 
to  set  it  off,  he  shall  be  for  ever  barred  from  recovering  it. 

The  first  error  assigned  is,  that  the  plaintiff  below  entered  a  rule 
of  arbitration  before  he  filed  a  statement  of  his  demand.  To  this 
it  may  be  answered,  that  the  record  of  the  justice  of  the  proceed- 
ings had  before  him  in  the  case,  which  he  transmitted  with  the 
appeal  to  the  Court  of  Common  Pleas,  shows  that  the  plaintiff's 
demand  was  a  book-account,  amounting  to  ninety-eight  dollars, 
which  he  claimed  to  be  due  to  him  from  the  defendant.  This  state- 
ment, although  not  very  explicit,  as  it  does  not  appear  from  it,  what 
the  nature  of  the  items  charged  in  the  account  was,  yet  is  nearly 
as  satisfactory,  and  affords  about  as  much  information  as  a  declara- 
tion in  indebitatus  assumpsit  would  do.  Take,  for  instance,  the 
count  for  money  had  and  received;  what  information  does  it  furnish 
of  the  nature  and  origin  of  the  many  claims  that  may  be  given  in 
evidence  under  it  ?  A  stranger  to  the  transaction  could  not  even 
form  a  conjecture,  with  any  degree  of  certainty,  of  what  they 
might  consist.  The  claim  might  be  for  money  received  by  the 
defendant,  upon  sales  made  by  him  of  the  property  of  the  plaintiff, 
consisting  of  horse's,  cows,  sheep,  swine,  or  articles  of  merchan- 
dise, to  A.,  B.,  C.,  D.,  £c.,  or  different  sums  of  money  received 
from  each  of  these  persons,  which  were  owing  to  the  plaintiff  by 
them  respectively.  It  is  considered  that  this  statement  made  by 
the  justice,  would  have  been  deemed  sufficient,  in  case  his  judg- 
ment and  proceeding  had  been  brought  before  the  proper  tribunal 
by  writ  of  certiorari  for  revision,  and  may,  therefore,  be  con- 
sidered sufficient  to  supply  the  place  of  a  statement,  in  the  Court 
of  Common  Pleas,  upon  an  appeal.  Indeed  it  seems  to  be  a  rule 
of  practice,  in  many  of  the  county  courts  within  this  state,  and 
among  the  number,  is  said  to  prevail  in  Bradford  county,  into 
which  this  cause  was  taken  by  appeal,  to  consider  and  adopt  the 
transcript  of  the  justice,  returned  with  the  appeal,  as  the  state- 
ment of  the  plaintiff's  cause  of  action  in  court.  Besides,  it  must 
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be  considered  as  a  part  of  the  proceedings  in  the  cause ;  and  the 
court  would  be  bound  to  notice  it,  if  the  objections  were  made,  so 
far  as  to  prevent  the  plaintiff,  by  any  new  statement  that  he  might 
be  pleased  to  file,  from  introducing  a  new  cause  of  action,  different 
from  the  one  certified  and  returned  by  the  justice.  For  all  these 
reasons  taken  together,  we  think  this  assignment  of  error  cannot 
prevail. 

The  second  error  is,  that  the  transcript  of  the  justice  does  not 
show  any  cause  of  action  within  his  jurisdiction.  This,  from  the 
answer  given  to  the  first  error,  must  appear  not  to  be  tenable.  We 
think  that  it  does  sufficiently  appear.  Indeed,  I  cannot  at  this 
moment  think  of  a  claim,  which  is  properly  the  subject  of  a  book- 
account,  that  could  not  fall  within  the  jurisdiction  given  to  the  jus- 
tices of  the  peace,  by  the  act  already  mentioned,  provided  it  does 
not  exceed  in  amount  one  hundred  dollars. 

The  third  and  last  error  is,  that  the  justice  and  arbitrators 
refused  to  allow  any  part  of  defendant's  set-off,  because  the  whole 
together  amounted  to  more  than  one  hundred  dollars.  Now  by  the 
express  terms  of  the  seventh  section  of  the  act  already  recited  in 
part,  the  demand  which  the  defendant  before  the  justice  offered  to 
set-off  against  the  demand  of  the  plaintiff,  must  not  exceed  one  hun- 
dred dollars ;  so  that  if  the  demand  of  the  defendant  below  in  this 
case,  which  the  arbitrators  state,  exceeded  the  amount  of  the  plain- 
tiff's three  hundred  and  thirty-two  dollars,  was  entire  in  its  nature, 
it  was  clearly  without  the  jurisdiction  of  the  justice,  and,  as  I 
shall  show,  likewise  of  the  arbitrators.  It  is  evident  from  the  spirit 
of  this  Act  of  Assembly,  as  well  as  the  express  provision  of  it,  that 
the  legislature  did  not  intend  or  think  it  advisable,  to  give  justices 
of  the  peace  jurisdiction  in  any  case,  when  the  claim  should,  at 
the  time  of  commencing  the  suit,  exceed  one  hundred  dollars. 
But  if  the  act  had  been  silent  in  limiting  the  amount  of  the  claim 
of  the  defendant,  which  he  should  be  permitted  to  set  off  against 
the  plaintiff's  demand  before  the  justice,  a  reasonable  construction 
of  the  act  must  have  limited  it  to  one  hundred  dollars,  and  likewise 
to  claims  of  the  same  nature  with  those  for  which  plaintiffs  are 
authorized  to  bring  their  suits  before  justices  of  the  peace.  For  it 
is  impossible  to  conceive  any  reason,  why  the  legislature  should  not 
permit  justices  to  take  cognisance  of,  and  pass  judgments  upon  de- 
mands of  plaintiffs  exceeding  one  hundred  dollars,  that  does  not 
apply  at  least  with  as  much  force  to  prevent  their  taking  cogni- 
sance of  claims  of  defendants,  exceeding  that  sum,  against  the 
plaintiffs,  when  they  are  offered  to  be  set-off.  It  is  perfectly  clear 
and  manifest  that  the  legislature  did  not  intend  to  give  justices,  in 
the  one  way  or  the  other,  jurisdiction  in  cases  where  the  demand 
exceeded  one  hundred  dollars,  unless  by  the  consent  of  the  parties, 
which  is  specially  provided  for  in  the  fourteenth  section  of  the  act. 
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Hence,  I  conclude,  that  the  justice  from  anything  that  appears 
upon  the  record,  would  not  have  taken  cognisance  of,  and  allowed 
the  set-off  that  was  claimed  by  the  defendant  before  him. 

For  the  same  reasons  I  also  think,  that  the  arbitrators  were  pre- 
cluded from  investigating  and  deciding  upon  the  defendant's  demand 
against  the  plaintiff,  before  them.  For  although  it  is  declared  by 
the  fourth  section  of  the  act,  that  when  a  suit  is  regularly  brought 
from  a  justice  of  the  peace,  by  appeal  from  his  judgment,  to  the 
county  Court  of  Common  Pleas,  and  entered  on  the  prothonotary's 
docket,  that  "it  shall  from  thence  take  grade  with,  and  be  subject 
to  the  same  rules  as  other  actions,  where  the  parties  are  considered 
to  be  in  court,"  yet  this  clause  must  receive  such  a  construction  as 
will  render  it  consistent  with  the  preceding  parts  of  the  same 
section,  by  which  it  is  provided,  that  if  the  defendant  before  the 
justice  be  the  appellant,  and  shall  succeed  in  procuring  a  reversal 
or  an  abatement  of  the  amount  of  the  judgment  on  the  appeal, 
that  he  shall  be  entitled  to  recover  from  the  plaintiff  the  costs  of 
the  appeal,  with  four  dollars  as  a  counsel  fee,  and  fifty  cents  per 
day  for  every  day  that  he  shall  attend  upon  such  appeal ;  but  to 
entitle  the  defendant  to  these  costs,  counsel  fee,  and  daily  pay,  he 
must  produce  no  other  evidence  before  the  court  on  the  trial  of  the 
appeal,  than  that  which  he  exhibited  before  the  justice  or  referees, 
(if  tried  by  referees,  while  pending  before  the  justice).  Now  it  is 
obvious  that  the  legislature  intended  by  this  provision,  on  the  one 
hand,  to  induce  and  encourage  the  defendant  to  bring  forward  all 
the  testimony  that  he  had  of  an  admissible  character,  and  intended 
to  rely  on  in  any  event  for  his  defence  against  the  plaintiff,  in  order 
that  there  might  be  a  full  hearing  of  the  whole  case  upon  its  merits, 
before  the  justice,  and  at  the  same  time,  to  afford  the  plaintiff  an 
opportunity  of  knowing  the  nature  and  the  extent  of  the  testimony 
which  the  defendant  had  to  support  his  defence;  and  then  upon  the 
other  hand  again,  to  punish  the  plaintiff,  if  he  should,  after  all  this 
knowledge  given  to  him,' persist  in  demanding  of  the  defendant 
more  than  should  ultimately  be  found  to  be  due  to  him,  by  making 
him  not  only  pay  the  costs  of  the  appeal,  but  the  counsel  fee  of 
four  dollars,  and  the  fifty  cents  per  day  to  the  defendant,  for 
attending  upon  the  appeal.  To  carry,  then,  all  these  different  pro- 
visions of  the  act  into  full  effect,  according  to  the  true  meaning  and 
intention  of  the  legislature,  the  parties  must  be  bound  to  try  the 
cause,  after  the  appeal  has  been  taken,  upon  the  same  principles, 
and  subject  to  the  same  rules  of  evidence;  the  plaintiff  being  at 
liberty  to  make  the  same  claim,  and  the  defendant  the  same  defence 
and  none  other,  than  what  ought  or  could  have  been  lawfully  made 
upon  the  trial  before  the  justice.  It  is  well  understood,  and  has 
been  decided  upon  the  construction  of  this  act,  that  the  plaintiff 
cannot  recover  in  court  on  the  appeal,  upon  a  cause  of  action, 
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that  was  not  within  the  jurisdiction  of  the  justice  of  the  peace; 
and  for  the  same  reason  must  the  defendant  be  restricted  in  the 
demands  which  he  shall  set  up  by  way  of  defence,  and  as  a  set-off. 
See  Moore  v.  Waite,  1  Binn.  219  ;  Owen  v.  Shelhamer,  3  Id.  45 : 
Wright  v.  Gay,  10  S.  &  R.  227 ;  Laird  v.  McConachy,  3  Id. 
290,  and  Hinds  v.  Willis,  13  Id.  213.  If  it  were  to  be  held  other- 
wise, the  plaintiff  must  necessarily  be  often  mulcted  in  the  costs 
after  a  recovery  before  the  justice,  upon  a  demand,  against  which 
there  was  no  defence  that  the  justice  could  take  cognisance  of,  by 
the  defendant's  appealing  to  court;  and  being  permitted  to  set  up 
a  new  defence,  that  was  not  within  the  justice's  jurisdiction.  This 
I  conceive  is  prohibited  by  the  act.  And  it  appears  to  me  that  the 
privileges  and  restrictions  of  the  parties  in  this  respect  ought  to  be 
mutual  and  reciprocal.  For  commencing  a  suit  before  a  justice 
cannot  be  said  to  be  altogether  a  matter  of  election  or  choice  with 
the  plaintiff;  he  is  compelled  to  go  there,  as  well  as  the  defendant, 
or  lose  his  claim  to  costs,  in  case  he  succeeds  in  his  suit.  If  the 
legislature  had  not  intended  it  to  be  so,  they  would  and  ought  to 
have  authorized  a  removal  of  the  cause  before  trial  from  the  justice 
to  the  Common"  Pleas,  where  the  defendant  claimed  a  set-off  for  a 
demand  exceeding  one  hundred  dollars.  See  Boon  v.  Boon,  17  S. 
&  R.  386. 

It  is  possible  that  the  plaintiff  in  error  might  have  defeated  the 
recovery  of  the  plaintiff  below,  if  the  fact  be,  that  his  book-account, 
mentioned  by  the  justice  of  the  peace,  and  again  by  the  arbitrators 
which  exceeded  the  amount  of  the  plaintiff's  claim,  three  hundred 
and  thirty-two  dollars,  consisted  of  a  series  of  charges,  founded 
upon  as  many  substantial  and  independent  contracts  made  between 
them.  If  such  were  the  case,  then  I  think  that  it  was  competent 
for  the  defendant,  either  before  the  justice,  or  afterwards  upon  the 
appeal,  before  the  arbitrators,  to  have  selected  one  or  more  of  such 
charges,  growing  out  of  separate  and  distinct  contracts,  as  would 
have  come  up  to  one  hundred  dollars  in  the  aggregate,  or  to  any  less 
sum  that  he  might  have  found  sufficient  to  have  met  the  whole  of 
the  plaintiff's  claim,  and  to- have  set  them  off  against  his  demand, 
after  establishing,  by  due  proof,  that  he  was  justly  entitled  to  them, 
But  whether  his  account  was  made  up  of  charges  originating  in  this 
way,  does  not  appear  from  the  return  of  the  justice;  nor  yet  from 
the  award  of  the  arbitrators.  This  court  cannot  presume  that  it 
was  so ;  nor  can  we,  as  a  Court  of  Error,  inquire  into  facts  and 
errors  not  appearing  upon  the  face  of  the  award  of  the  arbitrators. 
See  Barker  v.  Elliott,  7  S.  &  R.  284;  Thompson  v.  White, 
Id.  135;  Commonwealth  v.  La  Fit,  2  Id.  106.  The  only 
remedy  which  a  party  can  have  for  either  errors  in  fact  or  in  law. 
committed  by  arbitrators  appointed  and  properly  organized  under 
the  Compulsory  Arbitration  Law  of  1810,  and  which  do  not  appear 
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upon  the  face  of  their  award,  is  by  appeal,  as  appears  by  the  last 
two  cases  cited. 

Judgment  affirmed. 

Commented  on,  3  Barr  460. 


Naples  against  Minier. 

The  fact  that  there  is  a  mortgage  upon  lands,  which  have  been  levied  on  a 
fieri  facias,  will  not  dispense  with  the  necessity  of  holding  an  inquisition ; 
and  a"  venditioni  exponas  without  it  is  irregular. 

ERROR  to  Bradford  county. 

The  plaintiff  in  error  was  the  plaintiff  below,  and  sued  out  this 
writ  of  error  to  reverse  the  decision  of  the  Court  of  Common  Pleas, 
setting  aside  a  vend.  ex.  on  the  ground  that  no  inquisition  had 
been  previously  held  upon  the  fi.  fa.  upon  which  the  land  was 
levied.  It  appeared  to  the  court,  that  there  was  a  mortgage  upon 
the  land,  to  secure  the  payment  of  certain  bonds  at  different  periods, 
all  of  which  were  due.  The  counsel  for  the  plaintiff  insisted,  that 
the  existence  of  this  mortgage  rendered  the  estate  of  the  defendant 
so  uncertain,  as  to  dispense  with  the  necessity  of  holding  an  in- 
quisition ;  but  the  court  (Herrick,  president,)  being  of  a  different 
opinion,  the  vend.  ex.  was  set  aside.  The  same  question  was 
argued  in  this  court  by 

Kinney,  for  the  plaintiff  in  error. 

The  position  which  I  take  in  this  cause,  is  a  general  one.  That 
a  mortgage  upon  lands,  in  all  cases  where  payment  can  be  enforced 
or  sale  made  within  seven  years,  will  avoid  the  necessity  of  holding 
inquisitions  for  condemnation  or  extent  of  the  said  lands. 

The  term  "  reprises"  in  the  2d  section  of  the  Act  1705,  Purd. 
Dig.,  edition  of  1824,  seems  not  to  be  very  well  defined.  But 
the  judicial  decisions  in  relation  to  it  have  given  it  a  meaning, 
which  sufficiently  removes  any  ambiguity  as  to  its  definition.  Any 
encumbrance  upon  lands  levied,  or  any  limitation,  situation  or 
condition,  which  renders  the  duration  of  the  title  or  interest  of  a 
defendant  uncertain,  or  which  limits  such  interest  to  a  term  of 
time  less  than  seven  years,  would  be  comprehended  in  the  defini- 
tion of  the  word  "reprises"  in  the  Act  of  Assembly. 

In  the  case  of  Howell  v.  Woolford,  2  Dall.  77,  the  court  decided, 
that  "on  a  fair  construction  of  the  Act  of  Assembly,  they  did  not 
think  the  legislature  intended,  that  an  estate  for  life  should  be 
delivered  to  the  plaintiff,  in  satisfaction  of  his  debt."  The  general 
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interest,  and  of  consequence,  the  septennial  value,  are  so  preca- 
rious that  they  could  not  have  been  in  contemplation,  in  making  a 
positive  "provision,  that  the  estate  should  be  delivered  until  the 
plaintiff's  debt  was  paid,"  &c.  And  in  case  of  John  Burd  v.  The 
Lessee  of  Dansdale,  2  Binn.  91,  Chief  Justice  Tilghman  in  de- 
livering the  opinion  of  the  court,  says,  "The  only  use  of  an 
inquisition  is,  to  ascertain  whether  the  rents  and  profits  will  dis- 
charge the  judgment  in  seven  years;  in  which  case  the  land  is  not 
to  be  sold,  but  delivered  to  the  plaintiff  till  the  judgment  is  satis- 
fied. But  where  the  defendant  has  an  uncertain  interest,  such  as 
an  estate  for  life,  it  is  unknown  whether  it  will  last  seven  years." 

Now,  where  a  defendant  has  given  a  mortgage  of  his  land,  he 
has  conveyed  all  his  title  thereto,  to  the  mortgagee,  only  subject 
to  a  defeasance  of  the  title  so  conveyed,  on  the  performance  of 
some  condition  by  himself,  which  condition  may  or  may  not  be 
performed,  and  on  his  failure  to  fulfil  the  condition  expressed  in 
the  mortgage,  the  mortgagee  may  bring  an  ejectment  on  the  title 
conveyed  to  him,  or  have  recourse  to  the  proceedings  pointed  out 
by  Act  of  Assembly,  at  his  election.  Is  it  not  in  such  a  case,  the 
interest  of  the  defendant  in  the  land  mortgaged,  uncertain?  at  least 
as  uncertain  as  a  life  estate,  or  where  the  encumbrances  by  judg- 
ments are  more  than  the  premises  will  rent  for  in  seven  years  ? 
No  one  will  pretend  that  there  can  be  an  extent  on  an  execution 
issued  on  a  judgment  on  scire  facias  on  mortgage.  So  far  from  it, 
that  a  sale  may  be  made  on  a  levari  facias,  in  the  first  instance, 
without  a  venditioni  exponas;  which  can  never  be  done  of  lands  on 
a  fi.  fa.  Consequently,  a  mortgage  already  due,  or  which  may 
become  due  in  time  to  enable  the  mortgagee  to  obtain  judgment  on 
a  sci.  fa.  and  sale,  or  prosecute  an  ejectment  within  seven  years, 
renders  the  estate  so  uncertain  in  the  hands  of  the  mortgagor,  that 
there  is  no  necessity  of  an  inquisition  on  a  fi.  fa.  levied  on  the  same 
lands;  because  there  cannot,  by  any  legal  possibility  be  an  extent 
on  a  levari  facias  under  the  mortgage,  which  may  be  foreclosed, 
and  the  lands  sold,  or  obtained  by  ejectment  within  seven  years. 
Uncertainty  of  estate,  being  by  the  above-mentioned  decisions,  as 
well  as  by  a  sound  and  rational  principle,  an  irresistible  ground  of 
condemnation  of  lands  levied  on  by  execution.  It  is  no  answer  to 
say,  that  a  mortgagee  may  or  may  not  proceed  to  foreclose  his 
mortgage  within  the  seven  years.  For  the  same  answer  may  as 
well  apply  to  life  estates,  tenancies  at  will,  or  to  the  operations  of 
judgment-liens,  other  than  that,  on  which  the  execution  levied 
on  the  lands,  has  issued:  and  it  is  well-established  law  and 
practice  for  the  jury  of  inquisition,  to  take  into  consideration  all 
existing  judgments,  either  due  or  to  become  due,  within  the  seven 
years ;  and  then  to  determine  whether  the  profits  of  the  land  levied 
on,  will  pay  ALL  the  judgments  which  they  find  to  be  liens  thereon, 
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within  that  time.  If  they  adjudge  that  the  profits  will  not  so  pay, 
then  they  will  condemn  the  land  for  sale,  though  there  is  no  cer- 
tainty that  any  of  the  judgments  will  be  proceeded  upon  for  col- 
lection, besides  that  on  which  the  execution  levied,  has  issued; 
and  though  the  latter  would  by  no  means  be  sufficient  of  itself  to 
condemn  the  land  for  sale.  But  there  is,  I  presume,  no  one  who 
will  pretend,  that  it  is  necessary  to  hold  an  inquisition  on  a  fi.  fa. 
issued  on  any  one  judgment,  if  the  defendant  had  waived  inquisi- 
tion and  confessed  condemnation  for  sale  of  the  lands  on  another 
judgment.  And  yet  the  judgment-creditor  in  the  latter  case  MAY 
NOT  proceed  to  collect  his  judgment  in  seven  years.  See  1  S.  & 
R.  100,  per  Yeates,  J.  Now  I  consider  a  mortgage  of  land  as 
tantamount  to  a  waiver  of  inquisition,  because  the  effect  is  the  same, 
in  this,  there  can  by  no  legal  possibility  be  an  extent  in  either  case. 
That  a  mortgage  is  comprehended  in  the  term  "  reprises,"  is  decided 
in  the  case  of  Pulaski  v.  King,  1  Yeates  477.  It  seems  to  be 
thought  by  some,  that  the  case  of  Pulaski  v.  King,  was  unfavor- 
able to  the  ground  I  take,  inasmuch  as  it  is  to  be  inferred  from  the 
language  of  the  court  in  that  case,  that  the  mortgage  was  to  be 
regarded  only  in  the  same  light  that  a  judgment  should  be.  But 
I  can  see  no  ground  for  such  inference.  The  point  was  not  ex- 
pressly decided,  nor  does  it  appear  by  the  case,  that  the  question 
on  the  distinction  of  the  operation  between  a  mortgage  or  judgment 
to  condemn  land,  was  raised  or  considered. 

It  has  been  doubted  by  some,  whether  the  Supreme  Court  would 
take  cognisance  of  the  point  now  under  consideration  on  writ  of 
error.  It  is  certainly  a  subject  of  much  public  importance,  and 
ought  to  be  decided  and  settled  by  the  Supreme  Court.  And  if  a 
question  should  arise,  as  to  its  being  a  legitimate  subject  of  a  writ 
of  error,  it  strikes  me,  that  it  would  be  settled  by  the  case  of  Mil- 
ler's Administrators  v.  Milford,  2  S.  &  R.  35.  That  was  a  case 
removed  on  error  from  the  judgment  of  the  Common  Pleas,  on  a 
question  of  setting  aside  an  execution. 

PER  CURIAM. — The  universality  of  the  practice,  ever  since  the 
Act  of  1705,  to  require  a  condemnation  of  land  levied  on  a  fieri 
facias,  though  subject  to  a  mortgage,  ought  to  be  a  decisive  of  the 
question.  In  Pulaski  v.  King,  1  Yeates  477,  it  was  held,  that  the 
word  "  reprises"  in  that  act,  clearly  includes  mortgages ;  which 
would  be  preposterous  had  the  legislature  intended  that  the  exist- 
ence of  a  mortgage  should  supersede  the  inquisition  altogether. 
So  far  was  it  from  being  deemed  to  have  that  effect,  that  it  was 
treated  as  being  just  such  a  reprise  as  a  judgment;  another  proof 
that  a  mortgage  has  been  considered  with  us  as  but  a  species  of 
encumbrance.  In  that  case,  as  in  this,  all  the  instalments  were  due 
or  to  become  due  within  the  seven  years ;  but  though  that  would 


478  SUPREME  COURT  [Sunbury 

[Naples  v.  Minier.] 

be  material  to  a  question,  whether  the  mortgage  were  a  reprise 
that  might  affect  the  estate  of  the  tenant  by  extent,  if  it  were 
pressed  by  scire  facias,  it  would  by  no  means  affect  the  duration 
of  the  mortgagor's  estate,  as  the  right  of  the  mortgagee  to  the  pos- 
session, would  depend  on  very  different  considerations.  That,  how- 
ever, is  not  the  sort  of  uncertainty  of  duration  which  dispenses 
with  a  condemnation ;  for  it  would  obviously  dispense  with  it  when- 
ever the  land  is  unpatented,  when  quit-rents  are  in  arrears,  or,  in 
short,  whenever  a  vendor  has  a  right  of  entry  for  the  breach  of 
any  condition  whatever,  a  consequence  which  is  well  known  not 
to  follow.  It  is  true  that  a  condemnation  is  not  necessary  to  a 
sale  on  a  lib erari  facias,  but  that  is  because  the  legislature  has 
thought  proper  to  give  an  advantage  to  a  mortgagee,  which  it  has 
seen  fit  to  give  to  no  one  else.  It  is  not  a  little  strange  that  a 
scruple  should  have  been  felt  about  this  point,  after  a  practice  of 
more  than  a  century,  or,  indeed,  that  the  point  should  have  been 
made.  We  deem  it  a  plain  one ;  and  feel  no  difficulty  in  decid- 
ing it. 

Judgment  affirmed. 
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Bellas  against  Evans. 

W.  died  intestate,  leaving  issue  seven  children ;  in  a  proceeding  of  the 
Orphans'  Court  by  writ  of  partition  and  valuation,  his  real  estate  was  valued 
at  8975Z.,  12*.  and  Id.,  and  divided  into  seven  parts  of  unequal  value;  the 
value  of  each  heir  was  1282/.,  4s.  and  Id.,  and  each  heir  took  one  of  the  parts 
at  the  valuation : — One  of  the  allotments  was  composed  of  different  tracts 
of  land,  upon  each  of  which  a  separate  value  was  put  by  the  inquest,  and 
the  whole  was  valued  at  2072/.,  and  was  confirmed  to  E.  in  right  of  his  wife, 
"on  his  giving  a  mortgage  upon  the  lands,  of  which  his  allotment  was  com- 
posed, to  secure  to  the  other  heirs  789Z.,  19s.  and  5d.,  wnich  was  the  difference 
in  amount  between  his  share  and  the  value  of  the  land  taken  by  him."  Of 
this  789Z.  19s.  and  bd.,  E.  E.,  another  of  the  heirs,  whose  allotment  was  of  less 
value  than  her  share,  was  entitled  to  166/.,  17s.  and  6rf.  E.  never  gave  the 
mortgage  which  the  Orphans'  Court,  by  their  decree  required;  but  after  his 
death  and  that  of  his  wife,  a  judgment  was  obtained  against  her  adminis- 
trators, upon  which  one  of  the  tracts,  which  was  embraced  in  the  allotment 
decreed  to  E.  and  which  was  valued  at  176J.,  was  sold  by  the  sheriff  and  pur- 
chased by  B.  E.  E.  died,  without  having  received-the  166Z.,  17s.  and  6d. 
which  was  due  to  her  by  E.,  and  her  heirs  brought  an  ejectment  against 
B.  for  their  interest  in  the  tract  of  land  purchased  by  him  at  the  sheriff's 
sale.  Held,  that  E.  not  having  given  the  mortgage  as  was  required  by  the 
decree  of  the  Orphans'  Court,  the  heirs  of  E.  E.  could  maintain  an  eject- 
ment to  recover  their  interest.  And  the  interests  which  the  plaintiffs  were 
entitled  to  recover,  was  with  regard  to  the  amount  of  their  claim  of  166Z.,  17s. 
and  6d.,  that  proportion  of  the  land  which  was  equal  to  the  proportion 
which  its  value  bore  to  the  whole  value  of  the  allotment. 

ERROR  to  the  Common  Pleas  of  Northumberland  county. 

This  was  an  action  of  ejectment  for  a  tract  of  land,  in  which  the 
heirs  of  Elizabeth  Evans  were  plaintiffs,  and  Hugh  Bellas,  Esq., 
was  defendant  in  the  court  below.  The  facts  of  the  case  are  so  fully 
stated  in  the  opinion  of  his  honor,  who  delivered  that  of  the  court, 
that  they  need  not  be  repeated. 

Anthony  and  Merill,  for  plaintiff  in  error. 
Grreenough,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — This  was  an  action  of  ejectment,  brought  in  the 
Court  of  Common  Pleas  of  Northumberland  county,  by  the  defend- 
ants in  error,  to  recover,  as  they  alleged,  the  possession  of  six- 
sevenths  equal  and  undivided  parts  of  two  hundred  and  eighty-one 
acres  of  land.  Both  parties  derived  their  claims  to  the  land  in 
dispute  from  Jacob  Wallace. 

From  the  evidence,  it  appeared  that  Joseph  Jacob  Wallace  died 
in  1795  intestate :  seised  in  fee  of  a  large  real  estate,  having  seven 
children,  his  heirs,  namely,  John  L.,  Grace,  intermarried  with  Evan 
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R.  Evans,  Sarah,  intermarried  with  Daniel  Smith,  Thomas,  Gaynor, 
Elizabeth, 'intermarried  afterwards  with  John  Evans  and  Joseph  J. 
Wallace.  In  1797,  under  a  writ  of  partition  and  valuation  issued 
out  of  the  Orphans'  Court  of  Northumberland  county,  a  partition 
and  valuation  were  made  of  the  estate.  It  was  divided  into  seven 
allotments  of  unequal  value,  which  were  elected  and  to  be  taken  by 
the  heirs  respectively,  at  an  Orphans'  Court  holden  in  January 
1798.  One  allotment  valued  at  twenty  hundred  and  fifty-six  pounds 
twelve  shillings,  was  taken  and  decreed  by  the  court  to  John  L., 
upon  his  giving  a  mortgage  on  the  lands  contained  in  his  allotment, 
to  secure  to  Thomas,  Gaynor,  Elizabeth  and  Joseph  J.  the  payment 
of  their  respective  proportions  of  seven  hundred  and  seventy-four 
pounds,  seven  shillings  and  five  pence,  within  twelve  months,  in 
order  to  equalize  the  partition ;  a  second  allotment,  valued  at 
twenty-one  hundred  and  sixty-five  pounds,  was  taken  by  and  de- 
creed to  Daniel  Smith  in  right  of  his  wife,  on  his  giving  a  mortgage 
on  the  lands  of  which  his  allotment  consisted,  to  secure  in  the  like 
manner  to  the  same,  for  the  like  purpose,  the  payment  of  eight 
hundred  and  eighty-two  pounds,  nineteen  shillings  and  five  pence ; 
a  third  allotment,  valued  at  two  thousand  and  seventy-two  pounds, 
was  taken  by  and  decreed  to  E.  R.  Evans  in  right  of  his  wife,  on 
his  giving  a  mortgage  upon  the  lands  of  which  his  allotment  was 
composed,  to  secure  to  the  same,  the  payment  in  like  manner,  and 
for  like  purpose,  of  seven  hundred  and  eighty-nine  pounds,  nineteen 
shillings  and  five  pence ;  a  fourth  allotment,  valued  at  six  hundred 
and  fifty-two  pounds,  was  taken  by  and  decreed  to  Thomas  Wallace ; 
a  fifth,  valued  at  six  hundred  and  twenty-seven  pounds,  was  taken 
by  and  decreed  to  Gaynor ;  a  sixth,  valued  at  seven  hundred  and 
sixty-five  pounds,  was  taken  and  decreed  to  Elizabeth ;  and  the 
seventh,  valued  at  six  hundred  and  fifty-three  pounds,  was  taken 
by  and  decreed  to  Joseph.  The  valuation  of  the  whole  real  estate 
amounted  to  eight  thousand  nine  hundred  and  seventy-five  pounds, 
twelve  shillings  and  one  penny.  The  land  in  dispute  was  part  of 
the  allotment  taken  by  and  decreed  to  Evan  R.  Evans,  upon  his 
giving  a  mortgage  as  directed,  and  was  valued  by  the  inquest  at  one 
hundred  and  seventy-six  pounds.  Neither  John  L.  Wallace,  Daniel 
Smith  or  Evan  R.  Evans  ever  gave  the  mortgage  required  by  the 
decree  of  the  Orphans'  Court ;  although  it  seemed  to  be  admitted, 
that  John  L.  Wallace  and  Daniel  Smith  had  each  paid  the  amount 
of  money  charged  upon  his  allotment ;  and  for  which  he  was 
directed  by  the  Orphans'  Court  to  give  a  mortgage.  But  it  was 
alleged  that  Evan  R.  Evans  has  never  paid  any  part  of  his,  nor 
was  any  evidence  given  of  his  having  done  so.  Each  of  the 
seven  heirs  took  possession  of  his  or  her  allotment.  The  one- 
seventh  part  of  the  valuation  of  the  real  estate  was  twelve  hun- 
dred and  eighty-two  pounds,  four  shillings  and  seven  pence.  The 
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value  of  the  allotment  taken  by  Elizabeth,  the  mother  of  the 
plaintiff  below,  was  seven  hundred  and  sixty-five  pounds,  falling 
short  of  her  share  of  the  real  estate,  five  hundred  and  seventeen 
pounds,  four  shillings  and  seven  pence;  of  which  one  hundred  and 
sixty-six  pounds,  seventeen  shillings  and  six  pence,  was  to  be  paid 
by  Evan  R.  Evans,  according  to  the  decree  of  the  Orphans'  Court. 
Elizabeth  and  her  husband  John  Evans  both  died  some  years  ago, 
leaving  the  defendants  in  error,  their  only  children,  and  heirs  at 
law.  It  was  said  by  the  counsel  for  the  defendant  in  error,  that 
this  action  was  brought  with  a  view  to  enforce  the  payment  of  the 
one  hundred  and  sixty-six  pounds,  seventeen  shillings  and  six  pence, 
with  its  interest ;  but  it  was  not  pretended,  that  the  executors  or 
administrators  of  Elizabeth  Wallace  had  any  agency  or  concern  in 
bringing  or  carrying  it  on. 

The  defendant  below,  claimed  the  land  in  dispute,  under  a  sale 
made  of  it  by  the  sheriff  of  Northumberland  county,  who  had  taken 
it  in  execution  upon  a  judgment  at  the  suit  of  Joseph  J.  Wallace, 
against  the  administrator  of  Grace  Evans,  who  had  been  the  wife 
of  Evan  R.  Evans,  and  was  one  of  the  heirs  before  named  of  the 
intestate  Joseph  Jacob  Wallace.  The  plaintiff  in  the  judgment 
was  also  another  of  the  heirs,  and  was  one  of  those  to  whom  the 
Orphans'  Court  decreed  Evan  R.  Evans  to  give  the  mortgage.  The 
judgment,  it  is  said,  was  obtained  by  Joseph  J.  Wallace,  for  his 
proportion  of  that  same  money,  but  upon  what  principle,  it  is  diffi- 
cult even  to  conjecture. 

On  the  trial  in  the  court  below,  the  counsel  for  the  plaintiffs 
there  requested  the  court  to  instruct  the  jury,  that  "the  plaintiffs 
were  not  in  any  worse  situation  than  they  would  have  been,  had 
Evans  given  a  mortgage,  in  pursuance  of  the  decree  of  the  Orphans' 
Court.  That  the  sum  of  one  hundred  and  sixty-six  pounds,  seven- 
teen shillings  and  six  pence,  was  a  lien  on  the  whole  of  the  land 
assigned  to  Evans  and  his  wife,  except  her  one-seventh  part;  and 
until  the  money  was  paid,  the  plaintiffs  had  a  right  to  recover  from 
the  defendant,  who  was  a  stranger,  and  had  no  title  whatever,  except 
to  the  one-seventh  part  aforesaid,  that  is  to  say,  they  had  a  right 
to  recover  sixth-sevenths  of  the  land." 

Upon  which  the  court  told  the  jury,  that  the  plaintiffs  were  not 
to  be  in  a  worse  situation  than  they  would  have  been  if  the  mort- 
gage had  been  given,  in  pursuance  of  the  decree  of  the  Orphans' 
Court.  The  sum  of  one  hundred  and  sixty-six  pounds,  seventeen 
shillings  and  six  pence,  was  a  lien  upon  the  whole  of  the  land 
adjudged  to  Evan  R.  Evans,  and  Grace,  his  wife.  If  the  mortgage 
had  been  given,  it  would  have  been  given  to  Elizabeth  Evans,  and 
the  other  heirs,  for  the  sum  of  seven  hundred  and  eighty-nine  pounds, 
nineteen  shillings,  and  five  pence;  whereas  the  sum  due  the  plain- 

3  P.  &  W.— 31 
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tiff  was  only  one  hundred  and  sixty-six  pounds,  seventeen  shillings 
and  six  pence ;  by  which  it  would  appear,  that  the  sum  of  six  hun- 
dred and  twenty-three  pounds,  two  shillings  and  eleven  pence  was 
due  the  other  heirs,  and  equally  a  lien  upon  the  land  adjudged  to 
Evan  R.  Evans,  and  if  not  paid,  they  could  bring  their  ejectments. 
The  plaintiffs  were  not  entitled  to  six-sevenths  of  the  whole  land. 
The  other  heirs  would  thus  be  excluded  from  their  shares.  The 
defendant  was  not  to  be  considered  as  a  stranger,  but  he  represented 
Grace  Wallace,  one  of  the  heirs  of  Joseph  Jacob  Wallace,  deceased. 

The  counsel,  also,  of  the  defendant  below,  prayed  the  court  "  to 
instruct  the  jury,  that  even  if  all  the  matters  had  not  been  settled 
among  the  heirs  of  Joseph  Jacob  Wallace,  the  plaintiff  could  only 
recover  one-seventh  of  the  premises,  from  which,  however,  was  to 
be  taken  so  much,  and  such  proportion,  as  Elizabeth  Wallace's  share 
of  land  bears  to  her  whole  share  of  land  and  money.  That  is, 
seven  hundred  and  sixty-five  parts  of  twelve  hundred  and  eighty- 
two  parts  are  to  be  taken  from  her  one-seventh,  leaving  her  five 
hundred  and  seventeen  parts  of  twelve  hundred  and  eighty-two 
parts  of  one-seventh;  equal  to  little  less  than  one-seventeenth  of 
the  whole,  agreeably  to  a  calculation  now  exhibited;  and  that  the 
calculation  was  made  upon  just  and  legal  principles  ;  and  therefore 
plaintiffs,  at  all  events,  could  not  recover  more  than  one-seven- 
teenth." 

The  following  is  the  calculation  referred  to : 

"517-1282  of  1-7  equals  517-8974,  or  about  1-18  and  a  fraction. 
517)8974(17  185-517,  or  about  1-17  and  1-3. 
517 


3804 
3619 

185 
or  about  1-18  and  1-3  of  1-18.' 

In  answer  to  which,  the  court  told  the  jury,  "  that  they  could 
not  so  instruct  them,  as  they  had  already  been  instructed,  that  the 
plaintiffs  were  entitled  to  recover  the  same  proportion  in  land, 
which  they  would  have  had  a  right  to  in  money,  if  a  mortgage  had 
been  given  chargeable  on  the  valuation  of  that  particular  tract  of 
land;  according  to  the  valuation  of  that  tract." 

It  is  assigned  for  error,  that  the  court  were  wrong  in  their  answer 
to  the  request  of  the  counsel  for  the  plaintiffs  below  ;  and  again,  in 
not  instructing  the  jury  as  requested  by  the  counsel  for  the  defend- 
ant below. 

The  court  in  the  body  of  their  charge  to  the  jury,  told  them, 
"  that  the  plaintiffs  below  had  a  right  to  recover  the  same  propor- 
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tion  of  the  land  in  dispute,  that  Elizabeth  Evans  (late  Wallace), 
would  have  been  entitled  to  recover  the  money  chargeable  on  this 
particular  tract  of  land,  according  to  its  valuation,  which  she  would 
have  been  entitled  to  receive,  if  Evan  R.  Evans  had  given  a  mort- 
gage. The  jury,  however,  must  make  the  calculation,  and  ascer- 
tain what  proportion  of  the  whole  tract  in  dispute  the  plaintiffs  are 
entitled  to  recover,  according  to  the  valuation  of  the  tract."  After 
the  charge  of  the  court,  and  their  answers  to  the  points  submitted 
by  the  counsel  on  both  sides,  the  jury  returned  a  verdict  in  favor 
of  the  plaintiffs  below  for  four  undivided  nineteenth  parts  of  the 
land;  upon  which  the  court  rendered  a  judgment. 

I  am  rather  inclined  to  think  that  I  may  not  comprehend  and 
understand  fully  what  was  intended  to  be  conveyed  by  the  court  in 
their  direction  to  the  jury.  In  that  part  of  the  charge  which  I 
have  recited,  although  not  very  explicit,  I  would  have  thought  that 
the  true  rule  for  ascertaining  the  extent  of  the  plaintiff's  right  to 
the  land  in  dispute,  might  have  been  discovered  perhaps  and  drawn 
from  it,  had  not  the  court,  when  they  came  to  answer  the  points 
submitted  by  the  counsel  for  the  plaintiffs  below,  have  said  that  the 
plaintiffs  were  not  in  a  worse  situation  than  they  would  have  been 
if  Evans  had  given  the  mortgage ;  that  the  sum  of  one  hundred 
and  sixty-six  pounds,  seventeen  shillings  and  sixpence,  was  a  lien 
on  the  whole  of  the  land  adjudged  to  Evan  R.  Evans  and  Grace  his 
wife.  But  as  three  other  of  the  heirs  would  have  been  interested 
jointly  with  the  mother  of  the  plaintiffs  in  the  mortgage,  had  it 
been  given,  the  plaintiffs  could  not  recover  six-sevenths  of  the  whole 
land,  because  that  would  exclude  the  other  three.  Now,  from  this 
it  does  appear  to  me  that  the  jury  were  left  to  infer  that  the  mother 
of  the  plaintiffs  and  the  other  three  heirs,  Thomas,  Gaynor  and 
Joseph,  in  whose  favor  the  mortgage  was  directed  to  be  given,  were 
clearly  entitled  to  the  six-sevenths  of  the  land  in  dispute,  and  that 
they  had  only  to  ascertain  what  the  plaintiff's  relative  proportion 
of  these  six-sevenths  would  amount  to,  as  between  these  four  heirs, 
and  to  return  a  verdict  accordingly. 

Without  making  an  accurate  calculation,  I  would  suppose  that 
the  plaintiff's  interest  in  the  land,  if  settled  by  this  rule,  would 
come  to  about  four-nineteenths,  as  found  by  the  jury.  And  as  the 
court  approved  of  the  verdict,  by  entering  judgment  upon  it,  we 
may  fairly  conclude  that  it  was  given  by  the  jury  in  conformity  to 
their  direction.  Thus  understood,  I  think  there  was  error  in  the 
charge  of  the  court ;  for,  according  to  the  decision  of  this  court,  in 
Smith  and  Scudder,  11  S.  &  R.  325,  the  decree  of  the  Orphans' 
Court  vested  no  interest  whatever  in  Evan  R.  Evans,  as  he  did  not 
comply  with  the  condition  annexed  to  it  in  giving  the  mortgage; 
and,  of  course,  if  no  interest  vested  in  him,  there  could  be  no  divest- 
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iture  of  interest  on  the  part  of  the  others  interested  in  the  estate 
so  decreed  to  him. 

The-  parties,  then,  notwithstanding  the  decree  of  the  Orphans' 
Court,  must  be  considered  as  standing  on  the  same  ground  and 
i-elative  situation  to  each  other,  in  regard  to  interest  in  this  part  of 
the  estate,  that  they  would  have  done,  had  no  such  decree  been 
made  in  favor  of  Evan  R.  Evans.  Indeed,  the  late  chief  justice, 
who  delivered  the  opinion  of  the  court  in  Smith  and  Scudder,  seems 
to  have  been  of  the  opinion,  that  although  Daniel  Smith,  who  is 
the  same  already  mentioned  in  this  case,  as  having  taken  part  of 
the  estate  in  right  of  his  wife,  had  taken  possession  of  the  allot- 
ment adjudged  to  him  in  her  right,  and  had  kept  it  until  his 
death,  yet  that  he  was  never  bound  for  the  payment  of  the  money; 
and  that  it  might,  therefore,  have  been  considered  a  devastavit  in 
his  executor,  to  have  applied  the  assets  of  his  estate  to  the  payment 
of  the  money,  for  which  he  was  ordered  to  give  a  mortgage  by  the 
Orphans'  Court.  See  11  S.  &  R.  327.  If  this  be  correct,  the  case 
can  in  no  wise  be  placed  upon  the  footing  of  a  contract.  According 
to  the  opinion  thus  expressed  in  Smith  and  Scudder,  Evan  R. 
Evans,  although  he  took  possession  of  the  allotment  decreed  to 
him,  and  kept  it  until  his  death,  was  yet  under  no  obligation 
to  pay  the  money,  and  of  course  could  not  have  been  compelled, 
in  any  way,  to  pay  it.  All,  then,  that  was  said  by  the  court 
below,  about  the  plaintiff's  mother,  or  the  plaintiffs  themselves 
having  a  lien  upon  the  land  for  the  payment  of  the  money,  is 
without  any  basis  to  rest  on ;  for  no  mortgage  ought  to  have  been 
accepted  of,  under  the  decree  of  the  Orphans'  Court,  without  a 
covenant  contained  in  it  for  the  payment  of  the  money;  or,  other- 
wise, a  bond  had  also  been  given  for  the  payment  of  it ;  because  it 
cannot  be  supposed  that  the  Orphans'  Court,  although  it  directed 
no  other  security  to  be  given,  intended  to  dispense  with  the  per- 
sonal security  of  the  party  to  whom  it  had  decreed  the  land.  If 
Evan  R.  Evans,  then,  was  under  no  obligation  to  pay  the  money, 
according  to  the  decree,  he  of  course  was  not  bound  to  give  the 
mortgage  as  directed ;  and  the  argument  which  has  been  raised  in 
support  of  the  judgment  of  the  court  below,  as  well  as  to  vindicate 
the  right  of  the  plaintiff  to  recover  to  the  full  extent  of  six-sevenths 
of  the  whole  tract  of  land,  entirely  fails.  This  argument  is,  that  as 
Evans  was  bound  either  to  have  paid  the  money  or  to  have  given 
the  mortgage  for  the  payment  of  it,  equity  would  consider  the  lat- 
ter as  having  been  actually  done,  inasmuch  as  it  ought  to  have  been 
done ;  and  then  the  mortgagee,  or  those  succeeding  to  her  rights, 
would  be  entitled,  under  the  mortgage,  to  recover  the  possession  of 
the  land,  to  the  full  extent  of  what  Evans  coufd  have  mortgaged, 
which  was  at  least  all  but  his  wife's  right,  which  is  alleged,  was 
only  one-seventh.  But  if  the  case  were  ever  susceptible  of  this 
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assumed  transmutation,  other  obstacles  might  be  thrown  in  the 
way  of  the  plaintiff's  recovery,  which,  perhaps,  could  not  be  very 
easily  surmounted.  For  a  mortgage  being  considered  in  Pennsyl- 
vania a  mere  security  for  the  payment  of  money,  or  performance 
of  some  other  act,  and  as  belonging  to  the  personal  representatives 
of  the  deceased  mortgagee,  and  not  his  heirs-at-law  ;  being  assign- 
able by  his  executors  or  administrators,  and  considered  to  all 
intents  and  purposes  as  being  part  of  and  belonging  to  his  personal 
estate,  and  they  held  responsible  for  it  as  such,  how  could  the  heirs- 
at-law  of  the  mortgagee  take  charge  of  it,  and  proceed  upon  it  to 
enforce  the  payment  of  the  money  ?  For  whether  the  proceeding 
be  by  scire  facias,  under  an  Act  of  Assembly,  or  by  action  of 
ejectment,  it  can  only  be  had  for  the  purpose  of  compelling  pay- 
ment of  the  money  or  damages  in  certain  cases ;  which  when  paid 
and  satisfied  with  interest  and  costs,  at  any  time  before  a  sale  shall 
be  made  of  the  mortgaged  premises,  all  further  proceedings,  as 
well  as  all  claim  upon  the  part  of  the  mortgagee  to  them,  must 
cease  and  for  ever  be  at  an  end. 

In  the  present  case,  it  does  not  appear  that  there  are  either  ex- 
ecutors or  administrators  to  receive  the  money,  if  that  be  the  object 
of  the  suit ;  and  it  is  difficult  to  conceive  how  the  plaintiffs  could 
have  expected  to  maintain  their  action,  upon  the  principle  of  con- 
sidering the  mortgage  as  actually  given.  Because,  if  that  had 
been  done,  all  the  right  which  the  mother  of  the  plaintiffs  below 
had  to  the  land  in  question,  would  thereby  have  been  converted 
from  real  into  personal  estate,  and  have  rendered  the  taking  out 
of  letters  of  adu/inistration  upon  her  estate  necessary,  in  order  to 
receive  the  money.  And  whether  such  be  the  actual  state  of  the 
case,  or  it  be  only  assumed  for  the  purpose  of  advancing  justice, 
still  the  consequences  in  law  must  be  considered  to  be  the  same. 
If  this  were  not  to  be  the  case,  the  creditors  of  the  mother  of  the 
plaintiffs  below  might  be  defrauded  of  their  just  claims  against  her 
estate. 

The  plaintiffs  below  must,  then,  be  considered  as  prosecuting 
their  right  to  the  land  specifically,  upon  the  principle  of  its  being 
real  estate ;  and  having  become  absolutely  their  property  by  de- 
scent, without  any  mixture  of  personalty  about  it.  And  this  ap- 
pears to  me  to  be  the  only  ground  upon  which  they  can  maintain 
their  action  of  ejectment,  for  any  portion  of  the  land. 

The  partition  of  the  estate,  and  the  decree  of  the  Orphans'  Court 
upon  it,  so  far  as  it  was  carried  into  execution,  by  a  performance 
on  the  part  of  those  of  what  they  were  thereby  required  to  do 
became  final  and  conclusive  upon  all  the  heirs.  It  is  said  that 
Evan  R.  Evans,  was  the  only  one  of  the  seven,  who  ultimately 
failed  to  comply  with  the  decree  of  the  Orphans'  Court.  If  the 
other  six  complied,  they  thereby  acquired  an  absolute  title  to  their 
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respective  allotments  in  severally ;  and  where  the  allotment  taken 
by  any  one  was  equal  to,  or  exceeded  in  value  one-seventh  of  the 
whole  estate,  his  or  -her  interest  in  the  estate,  which  before  extended 
throughout  and  to  every  part  of  it,  became  concentrated  in  his  or 
allotment  so  taken ;  and  when  not  equal  in  value  still  it  was  a 
concentration  of  his  or  her  interest  pro  tanto.     And  although  Evan 
R.  Evans,  who  had  the  power  to  exercise  the  right  of  election,  on 
behalf  of  his  wife  Grace,  as  one  of  the  heirs,  and  having  done  so, 
failed  to  comply  with  the  terms  upon  which  his  allotment  was  de- 
creed to  him,  yet  the  other  six,   having  taken  their  allotments, 
which  embraced  all  the  remaining  part  of  the  estate,  and  having 
fulfilled  the  decree  of  the  Orphans'  Court,  thereby  excluded  the 
wife  of  Evan  R.  Evans  from  all  claim  and  interest  in  their  allot- 
ments ;  and  consequently  by  this  exclusion,  concentrated  her  claim 
to  the  whole  estate,  within  the  allotment  taken  by  her  husband, 
Evan  R.  Evans.     This  allotment,  then,  having  been  valued  at  two 
thousand  and  seventy-two  pounds,  and -one-seventh  of  the  whole 
estate,  being  twelve  hundred  and  eighty-two  pounds,  four  shillings 
and  seven  pence,  Grace  Evans,  the  wife  of  Evan  R.  Evans,  became 
invested  with  the  right  in  fee  to  twelve  hundred  and  eighty-two 
arid  fifty-five  two  hundred  and  fortieth  parts  of  the  two  thousand 
and  seventy-two  parts,  of  which  the  allotment  was  composed ;  the 
residue  of  this  allotment,  consisting  of  seven  hundred  and  eighty- 
nine  and  one  hundred  and  eighty-five  two  hundred  and  fortieth 
parts,  belonged  to  Thomas,  Gaynor,  Joseph,  and  the  mother  of  the 
plaintiffs  below,  in  their  several  proportions.     The  mother  of  the 
plaintiffs,  under  the  decree  of  the  Orphans'  Court,  as  we  have  seen, 
got,  in  the  allotment  which  she  took  of  the  estate,  seven  hundred 
and  sixty-five  parts  of  her  twelve  hundred  and  eighty-two  and  fifty- 
five    two  hundred   and  fortieths.     From  John    L.   Wallace,    and 
Daniel  Smith,  she  received  three  hundred  and  fifty  pounds,  seven 
shillings  and  one  penny,   equal  to  three  hundred  and  fifty  and 
eighty-five  two  hundred  and  fortieth  parts  more,  which  added  to 
the  seven  hundred  and  sixty-five  parts  contained  in  the  allotment 
taken  by  her,  make  eleven  hundred  and  fifteen  and  eighty-five  two 
hundred  and  fortieth  parts  of  her  twelve  hundred  and  eighty-two 
and  fifty-five  two  hundred  and  fortieths  that  she  received  in  her  life- 
time, leaving  one  hundred  and  sixty-six  pounds,  seventeen  shillings 
and  six  pence,  equal  to  one  hundred  and  sixty-six  and  two  hundred 
and  ten  two  hundred  and  fortieths,  which  remain  in  the  allotment 
that  was  assigned  to  Evan  R.  Evans,  and  is  an  undivided  interest 
in    that  allotment,  extending  alike  throughout  every   part  of  it. 
Upon  the  plainest  principles  of  justice,  and  even  of  equity,  the 
mother  could  in  her  lifetime  have  claimed  no  more  than  this. 

The  plaintiffs  below,  then,  are  entitled  to  recover  as  much  of  the 
two  hundred  and  eighty-one  acres,  the  contents  of  the  tract  of  land 
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in  dispute,  as  will  be  equal  to  that  relative  proportion  of  the  one 
hundred  and  six  pounds,  seventeen  shillings  and  six  pence,  which 
the  two  hundred  and  eighty-one  acres,  valued  at  one  hundred  and 
seventy-six  pounds  ought  to  bear,  as  a  part  of  the  allotment  valued 
at  two  thousand  and  seventy-two  pounds,  upon  which  the  one  hun- 
dred and  sixty-six  pounds,  seventeen  shillings  and  six  pence  were 
charged.  This  may  be  ascertained  by  answering  two  questions 
according  to  the  single  rule  of  three.  First,  if  two  thousand  and 
seventy- two  pounds,  the  value  of  the  whole  allotment,  must  pay 
one  hundred  and  sixty-six  pounds,  seventeen  shillings  and  six  pence, 
what  ought  one  hundred  and  seventy-six  pounds,  the  value  of  two 
hundred  and  eighty-one  acres  of  land,  a  part  of  the  whole  to  pay  ? 
The  answer  to  this  will  be  found  to  be  fourteen  pounds  and  two 
shillings.  And  again,  if  one  hundred  and  seventy-six  pounds  be 
equal  to  two  hundred  and  eighty-one  acres,  how  many  acres  will 
be  equal  to  fourteen  pounds  and  two  shillings  ?  A  correct  solu- 
tion of  this  last  question  will  give  about  twenty-two  acres  and 
eighty-two  perches,  equal  to  one  undivided  twelfth  and  forty-four 
one-hundredth  parts  of  the  two  hundred  and  eighty-one  acres. 

Judgment  reversed  and  a  venire  de  novo  awarded. 


Snyder  against  Sunkleman  et  als. 

The  taking  of  a  note  by  a  landlord  from  a  tenant,  for  the  amount  of  rent 
due.  does  not  take  away  the  right  of  distress.  So  a  lessor,  who  has  recovered 
a  judgment  in  an  action  upon  a  covenant  to  pay  rent,  may,  notwithstanding, 
distrain  for  the  same  rent  in  arrear. 

Whenever  one  execution-creditor  chooses  to  interfere  with  the  action  of 
another  execution-creditor's  writ  he  does  so  at  his  peril. 

All  executions  issued  or  kept  on  foot  with  intent  to  delay,  hinder  and 
defraud  creditors,  are  avoided  by  the  statute  13  Elizabeth.  If,  therefore,  one 
execution-creditor,  by  management  or  arrangement,  hinders  the  sale  of  per- 
sonal property  levied,  and  upon  which  other  executions  are  also  levied,  he 
thereby  postpones  his  right  to  the  money  made  from  the  sale  of  such  pro- 
perty, and  the  subsequent  execution-creditor  thus  delayed,  shall  be  preferred. 

ERROR  to  Union  county. 

This  was  an  issue  directed  to  the  Court  of  Common  Pleas,  in 
which  Henry  W.  Snyder  was  plaintiff,  and  Daniel  Kunkleman, 
John  Kunkleman,  John  Snyder,  Christian  Baldy  and  Christian 
Houtz  were  defendants,  to  try  whether  the  plaintiff  was  entitled  to 
the  money  raised  from  the  sale  of  the  personal  property  of  Daniel 
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Kunkleman  ;  and  which  of  the  above  named  defendants  are  entitled 
to  the  residue,  if  any. 

The  facts  were  in  substance  these:  Daniel  Kunkleman  was  the 
tenant  of  Henry  W.  Snyder.  Kunkleman  was  indebted  to  Snyder 
for  rent  and  grain  sold  to  him,  in  a  large  sum  of  money  ;  for  which 
he  gave  his  note,  dated  the  30th  of  April  1829,  payable  1st  May. 
Judgment  was  signed  the  4th  of  May  1829.  The  2d  May  1829, 
Kunkleman  applied  to  Mr.  Sterrett,  for  his  professional  services, 
complained  of  the  conduct  of  Snyder,  and  said  that  he  had  other 
creditors,  whom  he  liked  better,  and  wished  to  know  how  he  could 
fix  it,  that  they  would  be  paid.  He  was  advised  to  give  judg- 
ments, which  his  counsel  thought  were  preferable  to  an  assign- 
ment. This  course,  after  some  consultation,  was  adopted.  Mr. 
Sterrett  then  ascertained  the  sum  due  each  of  the  creditors,  in  some 
cases,  from  papers  in  possession  of  the  defendant ;  and  in  others 
from  his  recollection.  He  took  the  judgment  notes  to  the  office, 
had  them  entered,  issued  executions,  and  forthwith,  had  them 
placed  in  the  hands  of  the  sheriff.  It  is  the  impression  of  Mr. 
Sterrett,  that  he  urged  the  sheriff  to  proceed  without  delay.  The 
creditors  were  not  present  when  the  arrangement  was  made,  but 
were  much  pleased  when  afterwards  told  of  it,  at  the  next  court. 
They  gave  him  no  directions  about  the  sale,  but  some  of  them  were 
anxious  to  have  their  money  soon.  Mr.  Sterrett  believed  that  at 
the  May  court,  they  asked,  if  'the  grain  should  be  sold  immedi- 
ately ;  they  thought  the  grain  would  sell  better  about  harvest.  Mr. 
Sterrett  said  they  would  not  be  injured  by  a  short  delay;  that  it 
was  sufficient,  if  the  sheriff  had  the  money  at  the  September  term. 
After  the  executions  were  in  the  hands  of  the  sheriff,  Snyder  also 
issued  an  execution,  which  came  to  his  hands  the  7th  May  1829, 
and  on  which  he  was  required  to  proceed.  The  sheriff,  who  was 
examined  as  a  witness,  says,  that  he  received  the  first  four  execu- 
tions from  Mr.  Sterrett,  on  the  2d  May  1829.  That  he  ordered 
him  to  make  a  levy,  which  he  did  on  the  5th  May,  on  four  horses, 
with  gears,  eight  acres  of  wheat  in  the  ground,  on  H.  Snyder's 
land,  a  four-horse  wagon  and  bed,  two  distillery  kettles,  and  all 
the  apparatus,  one  stove  with  pipes,  one  corner  cub-board,  and 
six  chairs,  one  looking-glass,  two  saddles,  and  one  large  iron  ket- 
tle. After  the  levy  was  made,  he  told  the  defendant  that  if  he 
would  give  him  a  bond,  with  sufficient  security,  he  would  let  the 
property  be  a  while.  He  thought,  as  he  said,  the  plaintiffs  would 
bail  him.  And  accordingly,  the  creditors,  viz.  John  Kunkleman, 
John  Snyder  and  Christian  Houtz,  entered  into  a  bond  to  the 
sheriff,  with  Daniel  Kunkleman,  the  fifteenth  May,  conditioned  to 
deliver  the  property  on  demand.  After  he  was  thus  secured,  the 
sheriff  thought  he  need  not  sell,  as  he  was  himself  safe,  having 
the  plaintiffs  for  bail,  although  repeatedly  urged  by  Snyder  to  sell. 
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The  sheriff  received  Snyder's  fi.  fa.  the  7th  of  May,  on  which  he 
made  a  levy,  subject  to  prior  executions.  Snyder  wished  to  have 
the  property  sold  immediately.  The  sheriff  said  the  other  cred- 
itors had  given  him  a  bond,  and  that  he  thought  the  grain  would 
sell  better  towards  harvest.  Snyder  appeared  dissatisfied,  and 
wished  an  immediate  sale.  The  sherijf  told  him  he  was  secured, 
and  that  he  did  not  care  much  what  he  said  ;  the  other  creditors  did 
not  wish  him  to  sell.  This  was  before  the  May  court. 

At  the  May  term,  the  18th  of  May,  Snyder  having  obtained  a 
rule  to  show  cause  why  the  judgments  should  not  be  opened,  the 
parties  made  the  following  agreement : 

"Judgments  and  executions  to  remain  as  they  are,  and  the 
amount  not  toNbe  contested  either  by  John  Kunkleman,  Christian 
Houtz,  Christian  Baldy,  John  Snyder  or  H.  W.  Snyder.  Daniel 
Kunkleman  to  have  the  right  of  contesting  H.  W.  Snyder's  judg- 
ment, and  showing  that  it  was  given  for  more  than  was  due  if  he 
sees  proper.  Defendant's  property  to  be  sold  forthwith,  and  the 
money  brought  into  court,  where  each  plaintiff  may  claim  the 
money,  and  the  respective  rights  of  each  shall  be  determined  by 
due  course  of  law,  under  the  direction  of  the  court.  May  25th 
1829." 

After  the  agreement,  Snyder  repeatedly  called  on  the  sheriff  to 
proceed;  but  without  success.  He  wrote  to  him  to  the  same  effect, 
and  referred  to  the  agreement,  which  required  an  immediate  sale* 
The  sheriff  then  wrote  to  the  other  creditors,  who  told  him  not  to 
proceed  immediately.  The  sheriff  said  the  grain  would  bring  a 
better  price  about  harvest;  but  that  he  would  do  as  they  pleased, 
either  sell  or  stay  the  proceedings,  as  they  desired.  He  said  he 
would  have  sold,  if  they  had  told  him  to  do  so.  He  thought  they 
told  him  they  would  let  him  know  when  they  wanted  the  property 
sold.  When  he  told  them  that  Snyder  was  urging  him,  they 
replied,  he  had  no  right  to  the  property ;  that  they  had  secured 
him  and  would  keep  him  clear.  The  property  was  sold  the  3d 
July  1829,  for  five  hundred  and  forty-four  dollars  and  thirty  cents, 
which  was  brought  into  court  for  distribution.  Snyder  issued  a 
ca.  sa.  against  Kunkleman,  who,  on  the  19th  December  1829,  was 
discharged. 

The  jury  under  the  direction  of  the  court  found  a  verdict  for  the 
defendants;  and  the  plaintiff  having  excepted  to  the  opinion  of 
the  court,  now  assigned  the  same  for  error. 

Bellas  and  Lashells  contended,  that  the  conduct  of  the  defend- 
ants was  a  legal  fraud,  such  as  will  postpone  their  right  to  the  pro- 
ceeds of  the  sale;  and  cited  1  Rawle  366;  8  S.  &  R.  444;  11 
Johns.  Rep.  110;  3  Wash.  C.  C.  R.  60;  17  Johns.  Rep.  274; 
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8  Id.  20;  1  Salk.  320;  12  S.  &  R.  41 ;  13  Id.  345;  8  Id.  510; 
14  Id.  214 ;  17  Id.  251 ;  P.  &  W.  57 ;  2  Rawle  282. 

Crreenough,  contra,  contended,  that  whether  there  was  fraud  or 
not,  was  a  matter  of  fact ;  and  was  properly  submitted  to  the  jury 
and  passed  upon  by  them  in  favor  of  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — In  a  manuscript  case,  in  the  Common  Pleas  of 
Philadelphia,  it  was  decided,  that  notwithstanding  a  landlord  has 
obtained  judgment  before  a  justice,  for  a  sum  less  than  twenty 
dollars,  and  special  bail  has  been  entered  for  a  stay  of  execution, 
he  may  legally  distrain  upon  the  tenant  for  the  same  rent  for  which 
judgment  was  entered.  So  a  recovery  on  a  covenant  for  the  pay- 
ment of  rent,  is  not,  without  actual  satisfaction,  an  extinguishment 

ft  O 

of  the  rent ;  and  the  lessor  may,  notwithstanding  such  recovery, 
distrain  from  the  rent  in  arrear :  Chipman  v.  Martin,  13  Johns. 
Rep.  240.  The  judgment  can  only  be  considered  as  additional 
security,  and  riot  as  a  satisfaction  for  rent ;  nor  does  it  alter  the 
case,  that  the  plaintiff  has  issued  a.fi.fa.  or  ca.  sa. ;  still  the  land- 
lord has  not  received  satisfaction. 

The  rent,  notwithstanding,  remains  due,  and  in  arrear.  And  in 
Bantleon  v.  Smith,  2  Binn.  153,  it  is  ruled,  that  a  judgment  with- 
out satisfaction  works  no  extinguishment  of  the  rent.  The  land- 
lord has  concurrent  remedies  which  he  has  a  right  to  pursue,  until 
he  obtains  an  actual  satisfaction  for  the  rent  in  arrear.  The  note 
which  Kunkleman  gave  was  partly  for  rent,  and  partly  for  grain  ; 
and  it  behooves  Snyder  to  show,  on  the  trial,  what  part  was  for  rent, 
and  what  for  grain  sold  to  Kunkleman.  For- the  amount  of  rent 
due,  he  has  a  right  to  satisfaction  to  the  extent  of  the  money  raised 
by  the  sale  of  the  grain.  The  grain  was  on  the  demised  premises, 
and  as  such,  was  subject  to  distress;  for  although  the  lien  had  ex- 
pired, yet,  inasmuch  as  it  had  not  been  removed  from  the  premises, 
it  is  liable  for  the  rent.  The  right  to  distrain  is  secured  by  the 
fourteenth  section  of  the  Act  of  the  21st  March  1772. 

The  statute  of  13  Elizabeth,  avoids  all  executions  issued  or  kept 
on  foot  with  intent  to  delay,  hinder  and  defraud  creditors.  It  is 
difficult  to  doubt,  that  here  there  was  management  between  cer- 
tain creditors  and  the  sheriff,  to  favor  Kunkleman,  at  the  expense 
of  Snyder.  The  conduct  of  the  defendant  and  the  other  parties  to 
this  transaction  cannot  be  explained  on  any  other  supposition.  The 
judgments  are  entered,  and  executions  issued,  in  the  absence  of 
the  creditors,  with  an  avowed  intention  of  defeating  an  execution 
which  Snyder  was  about  to  issue.  Immediately  after,  we  find  the 
plaintiffs  in  the  executions  (as  the  sheriff  supposed  they  would), 
giving  bond  to  the  sheriff  for  the  delivery  of  the  goods  on  demand, 
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with  the  manifest  intent,  that  the  defendant  should  retain  the  pos- 
session of  the  goods;  and  this,  notwithstanding  the  urgent  requests 
of  Snyder  to  the  sheriff,  that  he  would  proceed  to  sell.  The  par- 
ties afterwards  agree  that  the  sheriff  shall  proceed  forthwith  and 
sell.  Notwithstanding  this,  the  sheriff,  at  the  instance  at  least  of 
some  of  the  creditors,  refuses  to  sell,  although  repeatedly  urged  by 
parol  and  in  writing  by  Snyder.  He  is  insultingly  told,  that  they 
do  not  care  what  he  said,  that  he  had  no  right  to  the  property,  that 
the  sheriff  was  safe,  and  this  he  seems  to  have  thought  a  good  reason 
for  a  shameful  violation  of  duty.  The  only  pretence  for  this  is, 
that  they  supposed  the  grain  would  sell  better  about  harvest.  But 
this  was  a  shallow  pretext,  as  is  evident  from  the  fact,  that  the  grain 
constituted  but  a  small  portion  of  the  property  under  execution. 
Whenever  one  creditor  chooses  to  interfere  with  the  action  of 
another  creditor's  writ,  he  does  so  at  his  peril.  What  right  have 
those  creditors  to  interpose  between  Snyder  and  the  sheriff,  in  fraud 
of  their  own  agreement.  The  sheriff  says  he  acted  under  their 
direction.  If  they  had  ordered  him  to  sell,  he  would  have  done  so. 
However  improper  the  conduct  of  the  sheriff,  yet  the  creditors  are 
equally  in  fault.  This  presents  the  case  not  only  of  a  violation  of 
the  statute  of  Elizabeth,  but  of  their  own  agreement,  and  with  what 
motive,  except  to  favor  Kunkleman  and  delay  Snyder,  it  is  difficult 
to  imagine. 

The  testimony  leaves  it  in  doubt,  whether  all  the  creditors  were 
engaged  in  the  combination  against  Snyder.  This  is  a  matter 
which  must  be  submitted1  to  the  jury.  We  are  of  the  opinion,  that 
such  of  the  creditors,  who  were  consenting  to  the  conduct  of  the 
sheriff  in  delaying  the  sale,  are  postponed.  We  do  not  put  the 
case  on  the  ground  of  actual  fraud;  it  is  a  fraud  in  law;  and  so 
the  jury  should  have  been  instructed.  Their  conduct  is  irrecon- 
cilable with  good  faith.  On  the  whole  case,  we  are  of  the  opinion 
these  creditors  should  be  postponed. 

Judgment  reversed  and  a  venire  de  novo  awarded. 
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Longafelt  against  Bartsher. 

A  defendant  cannot  set  off  a  debt  due  to  any  one  but  himself;  set-off  can 
be  made  only  by  and  between  the  parties. 

ERROR  to  Northumberland  county. 

This  was  an  action  of  assumpsit,  in  which  Frederick  Longafelt 
was  plaintiff,  and  the  executors  of  Henry  Bartsher  were  defendants, 
brought  to  recover  a  reasonable  compensation  for  the  use  of  a  house 
and  barn,  and  thirty  acres  of  land  for  three  years.  Previously  to 
the  origin  of  the  present  alleged  cause  of  action,  a  settlement  was 
made  between  Longafelt  and  Bartsher,  in  which  a  balance  was  found 
to  be  due  to  Bartsher;  for  this  balance,  by  some  arrangement 
between  them,  Christian  Light  gave  Bartsher  his  note.  Subse- 
quently to  the  origin  of  the  present  alleged  cause  of  action,  Light 
was  sued  by  Bartsher  for  the  amount  of  the  said  note,  and  paid  the 
judgment,  and  then  sued  Longafelt  for  the  amount  thus  paid  for 
him,  and  recovered  the  money.  It  was  contended  by  the  defendant 
in  this  suit,  that  in  those  suits  the  present  claim  of  the  plaintiff 
should  have  been  set  off.  On  this  subject  the  court  below  thus 
instructed  the  jury : 

"The  defendant  contends,  that  subsequently  to  the  plaintiff's 
leaving  the  premises,  a  settlement  was  made  between  the  plaintiff 
and  Henrj  Bartsher;  that  the  settlement  was  made  by  Christian 
Light,  who  gave  his  note  for  the  balance  due  to  Henry  Bartsher, 
and  that  this  note  was  paid  and  the  money  recovered  of  Christian 
Light,  after  which  C.  Light  brought  a  suit  against  F.  Longafelt, 
the  plaintiff,  for  the  recovery  of  the  money  he  had  paid  for  him, 
and  during  all  these  proceedings,  the  plaintiff  never  brought  in 
this  demand..  If  the  plaintiff  had  a  full  knowledge  of  these  pro- 
ceedings, particularly  of  the  settlement  made  by  C.  Light,  for  him 
with  H.  Bartsher,  and  Light  having  afterwards  been  sued  for  the 
money,  and  being  obliged  to  pay  it,  and  never  brought  forward 
the  present  demand  against  H.  Bartsher,  he  would  be  barred  from  the 
recovery  by  the  Act  of  Assembly ;  but  if  he  did  not  know  of  the 
settlement  of  C.  Light,  for  him,  with  H.  Bartsher,  and  C.  Light's 
giving  his  note,  he  would  not  be  barred." 

The  opinion  thus  delivered  was  assigned  for  error. 

Bellas,  for  plaintiff  in  error. 
Grreenough,  for  defendant  in  error. 

PER  CURIAM. — When  Light  gave  Bartsher  his  note  for  Longa 
felt's  debt,  he  made  it  his  own,  and  could  not,  in  the  action  on  the 
note,  have  set-off  a  debt  due  to  any  one  but  himself.  Set-off  can 
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be  made  only  by  and  between  the  parties ;  and  Longafelt  was  a 
party  neither  at  law  nor  in  equity.  As,  then,  neither  Longafelt 
nor  Light  could  have  set  off  the  subject-matter  of  this  action,  the 
former  is  not  to  be  barred  for  having  left  undone  what  the  law 
would  not  have  permitted  him  to  do.  There  is  error,  therefore, 
in  the  second,  but  not  in  the  first  point. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Bartholomew  against  Judykunst. 

Though  the  court  might  not  be  disposed  to  grant  a  new  trial,  because  the 
verdict  was  against  the  weight  of  evidence,  yet  they  will  do  so,  when  it  is  in 
accordance  with  the  inclination  of  the  judge  who  tried  the  cause. 

APPEAL  from  the  Circuit  Court  of  Lycoming  county,  held  by 
Justice  Kennedy. 

This  was  an  action  on  the  case  by  Edward  and  John  Bartholo- 
mew, against  Charles  Judykunst,  for  falsely  representing  the  power 
and  capacity  of  a  stream  of  water,  forge  and  grist-mill,  rented  by 
the  defendant  to  the  plaintiffs.  The  jury  found  a  verdict  for  the 
plaintiffs  for  two  hundred  and  seventy  dollars,  which  the  defend- 
ant moved  to  set  aside,  on  the  ground  that  it  was  against  the 
weight  of  evidence.  The  motion  having  been  overruled,  he  ap- 
pealed. 

Ellis  and  Armstrong,  for  appellants. 
Anthony  and  Campbell,  contra. 

PER  CURIAM. — The  verdict  appears  to  us  to  be  greatly  against 
the  weight  of  the  evidence ;  and  though  we  might  not  be  disposed 
to  grant  a  new  trial  for  that  cause  alone,  yet  in  accordance  with 
the  inclination  of  the  judge  who  tried  the  cause,  we  think  it  ought 
to  be  sent  to  another  jury. 

Judgment  reversed  and  a  new  trial  awarded. 
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App  against  Cory  ell. 

Money  staked  upon  a  horse-race  may  be  recovered  by  the  better,  either 
from  the  winner  or  the  stakeholder. 

Where  a  sum  of  money  is  raised  by  >the  contribution  of  several  persons, 
to  be  bet  upon  a  horse-race,  and  the  same  is  deposited  in  the  hands  of  the 
stakeholder  by  one  of  the  contributors,  in  an  action  against  such  stake- 
holder, to  recover  back  the  money,  by  the  individual  who  deposited  it,  it  was 
held,  that  he  was  entitled  to  recover  only  that  part  of  the  stake  which  he 
contributed,  and  not  the  whole. 

In  such  action  against  a  stakeholder,  it  is  competent  for  him  to  give  evi- 
dence, that  part  of  the  money  staked  was  counterfeit,  although  it  be  not  pro- 
duced upon  the  trial. 

ERROR  to  the  Common  Pleas  of  Union  county 

This  action  was  brought  by  Charles  Coryell  against  Matthias  J. 
App,  to  recover  one  hundred  and  fifty  dollars  which  was  deposited 
in  the  hands  of  App,  by  the  plaintiff,  as  a  wager  upon  a  horse- 
race, made  between  Coryell  and  Streetor.  The  race  was  run  and 
the  wager  lost  by  Coryell,  who  immediately  gave  notice  to  App 
not  to  give  up  the  money.  It  was  in  evidence  that  the  money 
staked  by  Coryell  was  made  up  by  several  persons,  each  of  them 
had  an  interest  in  the  race,  to  the  amount  contributed  by  him. 
The  defendant  also  offered  to  prove,  that  ten  dollars  of  the  money 
deposited  with  him  by  the  plaintiff  was  counterfeit :  the  court  de- 
cided, that  if  the  notes  alleged  to  be  counterfeit  were  produced  by 
the  defendant,  the  evidence  was  admissible ;  otherwise  it  was  not. 
The  notes  were  not  produced,  and  the  evidence  was  rejected,  to 
which  opinion  the  defendant  excepted.  The  defendant  had  not 
paid  over  the  money  to  the  winner,  but  had  it  when  the  suit  was 
brought.  The  plaintiff  made  no  demand  before  suit  brought. 

Three  points  were  made  by  the  defendant's  counsel,  upon  which 
the  court  was  requested  to  charge  the  jury  ;  the  substance  of  which 
was,  that  under  our  Acts  of  Assembly,  on  the  subject  of  horse- 
racing,  there  can  be  no  recovery  against  the  stakeholder.  2.  That 
the  plaintiff,  if  entitled  to  recover  at  all,  can  only  recover  the 
amount  actually  contributed  by  him  to  the  wager.  3.  That  a 
demand,  previously  to  the  institution  of  the  suit,  is  essential  to 
the  plaintiff's  right  to  recover.  All  these  points  were  answered  in 
the  negative;  and  were  the  subject  of  discussion  in  this  court;  in 
the  course  of  which  the  defendant's  counsel  offered  to  release  ten 
dollars  of  the  verdict  and  judgment,  the  amount  which  it  was 
alleged  was  received  in  counterfeit  money. 

Bellas,  for  plaintiff  in  error. 
Lashells,  for  defendant  in  error. 
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PER  CURIAM. — The  court  very  properly  directed,  that  money 
staked  may  be  recovered,  either  from  the  winner  or  the  stakeholder; 
but  on  two  of  the  remaining  points,  the  charge  was  either  calcu- 
lated to  mislead,  or  positively  erroneous.  The  judge  was  requested 
to  charge,  that  the  plaintiff  could  recover  no  part  of  the  money 
that  was  not  his  own ;  but  directed,  that  he  could  recover  the 
money  he  staked  and  deposited  as  his  bet,  and  that  it  was  of  no 
consequence  from  whom  he  had  obtained  it,  if  it  were  his  bet  or 
wager.  By  this,  the  defendant's  prayer,  which  was  a  material 
one,  was  evaded.  The  contract  being  void,  the  money  could  be 
recovered  only  on  the  promise  implied  from  the  receipt  of  it  to  the 
plaintiff's  use,  which,  in  this  respect,  is  determined  by  the  nature 
of  the  consideration.  The  promise,  in  fact,  arises  out  of,  and  is 
guided  by  the  consideration,  which  is  the  receipt  of  the  money ; 
as  was  held  in  Boggs  v.  Curtin,  10  S.  &  R.  213.  No  money, 
however,  is  received  to  a  man's  use  but  his  own :  consequently  the 
law  implies  no  promise  to  any  one  but  the  owner;  it  was  not 
sufficient,  therefore,  to  entitle  the  plaintiff  to  recover  the  whole, 
that  he  had  actually  staked  or  deposited  the  whole  as  his  bet,  if  it 
were  not  so  in  fact ;  for  if  there  were  originally  a  partnership, 
being  illegal,  it  would  go  for  nothing,  and  each  of  the  parties  could 
recover  only  on  his  original  right  of  property,  and  consequently 
for  himself.  As  to  the  plaintiff  being  bound  to  take  any  particular 
money  in  satisfaction,  after  having  recovered,  we  are  at  a  loss  for 
an  authority  for  that,  or  for  any  principle  on  which  the  charge  as 
regards  that  particular  or  the  rejection  of  the  evidence,  to  prove 
that  a  part  of  the  money  staked  was  counterfeit,  can  be  supported. 
The  refusal  to  produce  the  challenged  notes,  was  but  a  circum- 
stance, though  a  strong  one,  to  rebut  the  force  of  the  offered 
evidence,  not  to  exclude  it.  There  was  positive*  evidence,  also,  of 
the  plaintiff's  own  declarations,  that  John  M.  Clay,  a  witness  pro- 
duced by  him,  was  interested,  which  does  not  seem  to  have  been 
encountered,  much  less  overthrown,  by  the  evidence  on  which  the 
court  relied  for  a  removal  of  the  objection. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Referred  to,  3  W.  &  S.  406  ;  22  Smith  467. 
Followed,  3  Smith  140. 
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Johnston  against  Smith. 

Rent  reserved  upon  a  lease  for  a  year,  or  a  term  of  years,  is  incident  to, 
and  accompanies  the  reversion  ;  unless  they  be  separated  by  an  express 
reservation.  Thus  the  sale  and  oonvayance  of  a  farm,  when  in  the  posses- 
sion of  a  tenant,  who  held  the  same  upon  the  torins  of  yielding  to  the  land- 
lord a  certain  proportion  of  the  grain  raised  thereon,  was  h^ld  to  vest  in  the 
purchaser  the  right  to  receive  that  proportion  of  the  grum  which  was  grow- 
ing on  the  land  at  the  time  of  the  conveyance  to  him,  which  the  landlord 
would  have  been  entitled  to,  if  he  had  not  conveyed. 

ERROR  to  the  Common  Pleas  of  Columbia  county. 

This  action  was  trover,  brought  by 'the  defendant  in  error,  to 
recover  of  the  plaintiff,  the  value  of  a  quantity  of  grain,  consisting 
of  wheat  and  rye.  On  the  trial  evidence  was  given,  that  Charles 
Clark,  had  been  the  owner  of  a  certain  farm  and  tract  of  land ; 
that  he  had  let  it  to  Smith,  the  defendant  in  error,  who  had  taken 
possession  of  it,  lived  upon  it  two  or  three  years,  and  was  to  pay 
his  rent,  by  a  certain  share  of  the  grain  raised  by  him  upon  the 
farm.  That  in  March  1828.  Clark  sold  and  conveyed  the  land  to 
Johnston,  while  Smith  was  in  the  possession  of  it,  as  the  tenant 
of  Clark,  under  the  terms  mentioned.  Upon  the  first  of  April 
following,  the  conveyance  of  the  reversion  to  Johnston,  Smith  quit 
the  possession  and  surrendered  it  to  Johnston.  At  the  harvest 
following,  Smith  cut  the  grain,  divided  it  and  put  the  landlord's 
share  into  a  spring-house  upon  the  farm.  Johnston,  as  the  pur- 
chaser of  the  reversion,  conceiving  himself  entitled  to  the  grain, 
which  Avas  the  rent  of  the  farm  for  that  year,  during  which  he  had 
purchased,  used  it.  Clark,  his  grantor,  also  claimed  this  rent  from 
Smith,  as  coming  to  him  :  and  Smith,  that  he  might  deliver  the 
grain  to  Clark,  came  to  take  it  away,  but  Johnston  would  not  let 
him;  and  he  then  brought  this  action  for  the  benefit  of  Clark. 
The  counsel  of  Johnston  on  the  trial  of  the  cause  requested  the 
court  below,  among  other  things,  to  charge  the  jury,  "that  if 
Smith  had  a  lease  for  a  year  and  lived  on  the  land,  paying  a 
certain  portion  of  the  grain  for  rent,  that  a  sale  of  the  land  by  the 
lessor,  without  reservation  in  the  deed,  would  convey  the  rent  to 
the  vendee,  if  payable  after  the  delivery  of  the  deed." 

The  court  below  (Chapman,  president,)  delivered  the  following 
opinion  to  the  jury : 

On  the  facts,  which  are  not  disputed,  three  questions  of  law  have 
been  made. 

1.  That  every  thing  growing  on  the  ground,  at  the  time  of  sale 
and  delivery  of  the  deed  and  possession  of  the  land  to  the  vendee, 
passed  with  the  land  to  the  vendee ;  but  that  all  rent  which  was 
due  and  payable  before  the  sale  belongs  to  the  vendor. 

3.  It  is  contended  by  the  counsel  for  the  defendant,  that  Michae* 
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Smith,  the  plaintiff,  cannot  support  this  action,  having  delivered 
the  grain  agreeably  to  his  lease  in  the  barn,  it  belonged  either  to 
James  Johnston  or  Charles  Clark,  and  that  it  is  necessary  for  the 
plaintiff  to  have  either  an  actual  or  qualified  property,  to  support 
an  action  of  trover. 

There  has  been  a  previous  trial  of  this  cause  before  this  court ; 
and  on  that  trial,  the  court  delivered  their  opinion  in  favor  of  the 
defendant.  The  cause  was  removed,  and  the  Supreme  Court 
reversed  that  opinion.  On  this  trial  the  cause  has  been  more  fully 
argued;  and  the  counsel  for  the  defendant  contends,  that  the 
material  questions  were  not  brought  before  the  Supreme  Court ;  and 
that  they  have  not  adjudicated  upon  them.  It  does  not  appear  from 
the  case  reported,  that  Charles  Clark  had  leased  the  farm  to  Michael 
Smith  for  one  year,  which  was  to  end  on  the  1st  April  1828 ; 
whereas  by  the  evidence  Michael  Smith  held  the  farm  from  year  to 
year,  and  had  lived  upon  it  as  tenant  for  two  or  three  years ;  and 
in  the  decision  of  the  cause,  the  Supreme  Court  take  no  notice  of 
Michael  Smith's  delivering  the  grain  in  payment  of  his  rent. 
Under  these  circumstances,  it  is  out  of  no  want  of  respect  for  the 
opinion  of  that  court,  but  from  the  necessity  of  the  case,  and  that 
it  may  come  fully  before  that  court,  and  that  the  important  princi- 
ples involved  in  this  cause  may  be  fully  settled,  that  I  have  been 
induced  to  observe  more  fully  upon  the  case,  than  otherwise  would 
have  been  necessary.  I  had  always  considered  that  there  was  a 
marked  distinction  in  the  laws  of  England,  as  to  where  the  grain 
in  the  ground  would  pass  with  land  or  would  not  pass.  That  the 
general  rule  is,  wherever  the  estate  is  terminated  by  the  act  of  the 
party,  the  grain  in  the  ground  passes  with  the  land;  but  wherever 
the  estate  is  terminated  by  the  act  of  God,  or  by  the  act  and  opera- 
tion of  the  law,  the  grain  in  the  ground  belongs  to  the  former 
owner  and  passes  to  the  executor  or  administrator  of  the  deceased. 
The  devisee  will  take  the  grain  in  the  ground  at  the  death  of  the 
devisor,  because  the  devisee  takes  by  purchase,  and  it  was  by  the 
appointment  of  the  devisor  that  he  should  take  the  estate,  when  he 
ceased  to  hold  it;  whereas  when  the  heir-at-law  takes  the  estate  by 
act  and  operation  of  law,  the  grain  in  the  ground  passes  to  the 
administrator.  If  a  man  be  tenant  for  the  life  of  another  and  he, 
during  whose  life  the  land  is  held,  dies  after  the  grain  is  sown,  the 
tenant  takes  the  grain ;  the  termination  of  the  lease  being  by  act 
of  God.  The  husband  and  wife  hold  an  estate  during  coverture, 
and  the  husband  sows  the  land,  and  they  are  afterwards  divorced 
from  the  bonds  of  matrimony,  the  husband  shall  have  the  grain  in 
the  ground,  for  the  sentence  of  divorce  is  the  act  of  the  law  ;  but 
if  the  estate  is  terminated  by  the  tenant's  own  act,  it  is  otherwise. 
If  a  tenant  during  widowhood  thinks  proper  to  marry,  she  loses  the 
grain  in  the  ground;  for  the  termination  of  the  estate  was  by  her 
3  3  P.  &  W.— 32 
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own  act.  So  if  a  husband  make  a  feoffment  in  fee  for  the  use  of 
himself  for  life,  and  after  to  his  wife,  and  he  sow  land  and  after- 
wards die,  his  executors  or  administrators  shall  have  the  grain  in 
the  ground.  But  if  the  feoffment  be  made  to  the  use  of  the  husband 
and  wife  together,  in  fee  for  life,  and  the  husband  sow  the  land  and 
die,  in  this  case  the  wife,  and  not  the  executors  or  administrators, 
shall  have  the  grain  in  the  ground.  These  distinctions  do  not 
appear  altogether  to  arise  from  the  circumstance  of  grain  in  the 
ground  being  a  chattel  interest  arising  from  the  land,  but  from  a 
principle  of  justice  that  he  who  sows  the  grain,  with  a  reasonable 
prospect  of  reaping  it,  and  the  estate  is  terminated,  but  not  by  his 
own  act  or  consent,  his  executors  or  administrators  shall  have  the 
grain,  and  also  for  the  encouragement  of  agriculture.  In  England, 
a  tenant  for  a  certain  number  of  years  is  not  permitted  to  sow  grain, 
which  he  cannot  take  away  with  him  at  the  expiration  of  the  lease. 
By  a  decision  in  this  state,  the  tenant  has  a  way-going  crop.  Why  ? 
Because  a  tenant  renting  for  one  year,  the  lease  by  consent  of  the 
parties,  will  continue  from  year  to  year.  By  the  uncertainty  of 
the  termination  of  the  lease,  he  is  entitled  to  the  grain  in  the 
ground.  Another  reason  is  given ;  the  renting  in  England,  is 
said  to  be  in  the  fall,  here  in  the  spring  of  the  year:  and  it  would 
be  manifestly  unjust,  that  the  tenant  should  pay  a  whole  year's 
rent,  without  having  a  year's  profit  of  the  land.  So  that  this  case 
is  decided  upon  the  same  principle  of  the  English  law.  In  England 
land  is  not  sold  for  the  payment  of  debts.  From  a  very  early 
period  in  this  state,  land  could  be  taken  for  the  payment  of  debts 
under  certain  provisions.  Before  sale  it  must  be  decided  by  an  in- 
quest, whether  the' rents,  issues  and  profits  would  pay  the  debts, 
interest  and  costs,  beyond  all'  reprizes,  within  seven  years,  if  so  the 
land  could  not  be  sold,  and  the  chattels  and  all  other  personal  pro- 
perty must  first  be  exhausted,  before  the  sale  of  the  land.  Grain 
in  the  ground  could  be  taken  in  execution ,  never  having  been  con- 
sidered part  of  the  freehold ;  but  a  chattel  interest  arising  out  of 
it.  When  lands  are  sold  by  the  sheriff  for  payment  of  debts,  they 
do  not  pass  to  the  purchaser  by  the  consent  of  the  former  owner, 
bat  by  the  act  and  operation  of  law;  hence  it  follows,  that  grain 
in  the  ground  belongs  to  the  former  owner,  and  may  be  taken  in 
execution  for  the  payment  of  other  debts,  whose  executions  have 
the  first  lien." 

"  It  has  been  contended  for  the  plaintiff,  that  by  the  custom  of 
the  country,  the  vendor  reserved  the  right  to  take  the  grain  which 
was  growing  upon  the  ground  at  the  time  of  sale.  I  never  heard 
of  such  a  custom  before  the  trial  of  this  cause ;  and  I  believe  that 
such  a  custom  or  general  usage  never  could  or  did  exist.  In  many 
if  not  in  most  cases,  where  a  farmer  sells  the  land  upon  which  he 
resides,  it  is  with  the  view  of  moving  to  a  distance,  where  he  can 
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acquire  more  and  better  land  for  the  same  price,  by  which  means 
his  circumstances  would  be  improved.  In  these  cases,  he  delivers 
his  deed,  receives  his  money,  and  the  vendee  takes  the  land  with 
the  grain  in  the  ground.  I  have  known  in  a  very  few  instances, 
where  the  vendor  continued  to  reside  in  the  neighborhood  after  the 
sale,  a  clause  to  be  inserted  in  the  article  of  agreement,  that  the 
vendor  shall  have  the  grain  in  the  ground,  leaving  the  straw  upon 
the  premises.  But  these  cases  have  been  nothing  like  a  general 
usage,  which  would  create  the  law. 

The  second  appears  to  this  court,  to  be  the  important  question 
in  this  cause.  Michael  Smith  was  unquestionably  the  tenant  of 
Charles  Clark,  holding  the  farm  which  he  rented  and  resided  upon 
from  year  to  year,  enjoying  the  whole  of  the  profits  thereof,  cove- 
nanting to  pay  to  his  landlord  a  certain  portion  of  the  grain  which 
he  raised  upon  the  land,  to  be  delivered  in  the  bushel,  at  the  barn, 
on  the  premises.  In  this  situation,  the  grain  while  growing  upon 
the  ground,  was  the  property  of  Michael  Smith  ;  and  if  any  person 
destroyed  any  part  of  it,  he  could  maintain  trespass  against  him. 
By  the  English  authorities,  all  rents  due  and  payable  pass  with 
the  land,  and  it  makes  no  difference  whether  the  land  passes  by 
devise,  by  descent,  or  by  alienation.  The  right  of  the  landlord  to 
recover  his  rent  when  it  becomes  due,  commences  with  the  lease, 
and  delivery  of  possession  of  the  land  to  the  tenant.  The  rent  in 
this  case  could  not  become  due  and  payable,  until  there  was  a 
reasonable  time  for  the  tenant  to  harvest  and  thresh  it,  before  that 
time  the  landlord  could  not  demand  his  rent,  or  make  a  levy  upon 
the  grain  for  his  rent.  A  cropper  is  where  an  owner  or  occupant 
of  land  employs  a  person  to  cultivate  a  certain  field  or  fields  on  the 
farm  with  grain,  and  as  compensation  to  him  for  his  labor,  agrees 
to  deliver  to  him  a  certain  portion  of  the  grain,  when  threshed,  in 
the  bushel.  In  that  case,  the  property  of  the  grain  remains  in  the 
owner  or  occupant  of  the  land,  who  could  support  trespass  against 
any  one  who  destroys  the  grain.  That  rent  passes  with  the  land 
which  is  not  due,  and  payable  at  the  termination,  of  the  estate.  It 
is  stated  in  Shepherd's  Touchstone,  if  one  seised  of  land  in  fee, 
makes  a  lease  for  years,  ending  at  Michaelmas,  and  the  lessor 
happens  to  die  during  the  term,  after  Michaelmas,  and  before  the 
ten  days  expired,  in  this  case,  the  heir  of  the  lessor,  and  not  the 
executor  or  administrator,  shall  have  the  last  half  year's  rent  due 
at  Michaelmas. 

"  Whether  there  is  any  distinction  made  in  this  state,  whether 
the  rent  is  payable  in  grain  or  money,  or  whether  the  English  law 
does,  or  does  not  extend  here,  as  respects  grain  growing  in  the 
ground,  at  the  termination  of  the  estate,  is  not  now  for  this  court 
to  decide  as  we  consider  it  as  already  decided  in  this  case." 

It  remains  to  be  considered,  whether  this  action  of  trover  can  be 
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supported  by  Michael  Smith.  It  may  be,  as  has  been  contended, 
that  Smith  literally  complied  with  his  lease,  by  his  depositing  the 
landlord's  share  of  the  grain  in  the  barn  on  the  premises ;  but  he 
did  not  substantially  comply  with  his  lease.  We  should  have 
delivered  the  landlord's  share  to  Charles  Clark,  who,  it  is  now 
decided,  had  the  right  to  receive  it.  Until  such  delivery,  at  least 
a  qualified  property  remained  in  Smith,  sufficient  to  support  an 
action  of  trover.  I  consider  that  the  Supreme  Court  have  decided 
this  cause  in  favor  of  the  plaintiff,  and  it  would  not  be  proper  for 
this  court  to  decide,  that  they  did  not  take  it  fully  into  considera- 
tion. That  is  for  the  judges  of  that  court  to  decide.  \\e  are 
bound  by  their  decision,  where  the  facts  are  not  disputed  ;  and  your 
verdict  should  be  for  the  plaintiff,  at  least  for  the  value  of  the  grain 
taken  by  the  defendant." 

This  opinion  was  assigned  for  error. 

G-rier,  for  plaintiff  in  error,  said,  that  this  writ  of  error  was  sued 
out  for  the  purpose  of  establishing  the  very  plain  principle,  that 
rent  was  incident  to,  and  was  transferred  by  a  conveyance  of  the 
reversion.  To  which  point  he  cited  3  Bac.  Abr.  63,  tit.  Executors 
and  Administrators ;  and  that  the  grain,  the  value  of  which  was 
claimed  in  this  action,  was  rent,  he  cited  Frey  v.  Jones,  2  Rawle 
12;  Stewart  v.  Douty,  9  Johns.  Rep.  108. 

Friclc,  for  defendant  in  error,  insisted,  that  the  question  now 
before  the  court,  had  been  already  decided  and  represented  in 
Smith  v.  Johnson,  1  P.  &  W.  471,  and  that  grain  in  the  ground 
was  a  chattel,  and  not  subject  to  the  same  rules  of  law  with  regard 
to  its  transfer,  which  prevailed  in  England,  cited  2  Rawle  171 ; 
1  Id.  355. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  charge  of  the  court  was  certainly  wrong. 
For  no  principle  is  better  settled  in  the  law,  than  that  rent  reserved 
upon  a  lease  for  a  year  or  a  term  of  years,  which  is  the  same  thing, 
is  incident  to  and  accompanies  the  reversion  ;  unless  separated  by 
an  express  reservation.  Upon  the  death  of  the  lessor,  the  rever- 
sion descends  to  his  heirs,  and  they  are  entitled  to  demand  and 
receive  the  rents  which  shall  become  payable  afterwards  :  Co.  Lit. 
47  a,  143  a ;  3  Bac.  Abr.  62-3.  Fealty  is  said  to  be  inseparable 
from  the  reversion ;  but  rent  may  be  excepted,  because  as  Lord 
Coke  says,  "although  it  be  incident  to  the  reversion,  yet  it  is  not 
inseparably  incident:"  Co.  Lit.  143  a.  Neither  is  it  necessary, 
in  order  to  make  rent  incident  to  the  reversion,  and  transmissible 
with  it  to  the  heir,  or  to  an  assignee  of  the  reversion,  that  it  should 
be  payable  in  money ;  for,  says  Sir  Edward  Coke,  "  it  may  as 
well  be  in  the  delivery  of  hens,  capons,  roses,  spurres,  bowes, 
shafts,  horses,  hawks,  pepper,  comine,  wheat,  or  other  profit  that 
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lieth  in  render,  office,  attendance,  and  such  like,  or  in  payment  of 
money.  Co.  Lit.  142;  Fry  v.  Jones,  2  llavvle  11. 

It  has,  however,  been  contended  here,  by  the  counsel  for  the 
defendant  in  error,  that  under  the  terms  and  conditions,  upon  which 
he  held  the  farm  of  Clark,  that  the  land  belonged  to  Clark  at  the 
time  the  grain  was  sown  ;  and  that  as  soon  as  the  seed  was  com- 
mitted to  the  ground  it  became  the  property  of  Clark,  and  must  be 
considered  his  grain,  growing  upon  the  land  at  the  time  he  sold  it 
to  Johnston;  and  that  according  to  the  decision  of  this  court,  in 
the  same  cause  of  a  former  writ  of  error,  1  P.  &  W.  471,  there  being 
no  express  grant  of  the  grain  growing  upon  the  land,  contained  in 
the  deed  of  conveyance  from  Clark  to  Johnston,  it  must  be  consid- 
ered as  reserved  by  Clark  ;  and  that  Johnston  acquired  no  right  to 
it.  The  premises  from  which  this  conclusion  is  drawn,  cannot  be 
sustained.  Although  Clark  continued  to  be  the  owner  of  the  land 
in  fee  after  Smith  took  the  possession  of  it  under  the  assignment 
made  with  him  for  that  purpose,  yet  by  the  terms  of  that  agreement, 
he  parted  with  his  right  to  the  possession  of  it,  as  the  possession 
itself.  He  parted  with  his  right  and  all  claim  to  the  products  of 
the  land  while  growing  upon  it  during  the  continuance  of  Smith's 
interest  in  the  possession  and  use  of  the  same  under  his  contract 
with  Clark,  as  completely  as  if  he  had  let  the  farm  to  Smith  for  a 
money  rent.  Clark,  therefore,  had  no  right  whatever  to  an  interest 
in  the  grain  sown  by  Smith,  and  growing  upon  the  land  at  the 
time  he  sold  and  conveyed  it  to  Johnston.  Upon  this  principle  it 
was  very  justly  and  correctly  held  by  the  Supreme  Court  of  New 
York,  in  Stewart  v.  Doughty,  9  Johns.  Rep.  108,  that  the  pur- 
chaser at  a  sheriff's  sale  of  the  crop  of  grain  growing  upon  the 
land  which  the  defendant  in  the  execution,  as  whose  property  it  was 
taken  and  sold,  held  at  the  time  of  sowing  the  crop  under  a  lease 
for  years,  upon  which  he  was  to  pay  one-half  of  all  the  grain  raised 
by  him  on  the  farm  in  each  year  as  his  rent,  delivered  in  the  bushel, 
and  which  lease  had  been  terminated  by  the  lessor  before  the  grain 
had  ripened  and  was  cut,  was  entitled  to  the  whole  of  the  crop ; 
and  that  the  landlord  had  no  interest  in  it  until  it  was  separated 
from  the  ground,  and  his  proportion  of  it  delivered  to  him  in  con- 
formity to  the  terms  of  the  lease.  And  it  was  also  held  in  this 
case,  that  the  purchaser  of  the  crop  at  the  sheriff's  sale,  might 
maintain  trespass  quare  clausum  fregit  against  the  landlord  himself, 
who  had  expelled  the  plaintiff  from  the  ground  upon  which  the 
crop  grew  at  the  time  he  was  cutting  it. 

The  court  below  seemed  to  have  misapprehended  the  point  or 
question,  upon  which  the  opinion  of  this  court  was  pronounced 
upon  a  former  writ  of  error,  1  P.  &  W.  471,  and  not  altogether 
without  some  reason ;  for  in  the  report  of  the  cause,  the  case  as 
there  stated,  presents  the  same  question  which  is  now  raised ;  but 
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the  opinion  of  the  court  presents  an  entirely  different  one ;  that  is, 
whether  a  sale,  conveyance,  and  delivery  of  the  possession  of  land, 
passed  with  it  a  right  also  to  the  crop  of  grain  growing  on  the  land 
at  the  time  of  the  grant  or  conveyance,  which  belonged  to  the 
grantor?  This  was  the  question  which  was  then  resolved  by  this 
court ;  and  not  that  of  whether  a  grant  of  the  reversion  carried 
with  it  a  right  to  demand  and  receive  the  future  accruing  rents. 
Judgment  reversed  and  a  venire  de  novo  awarded. 

Referred  to,  as  overruled,  8  Barr  346 ;  this  is  an  error,  the  case  intended 
is  Smith  v.  Johnston,  1  P.  &  W.  471. 
Referred  to,  5  0.  68  ;  11  Smith  21. 
Followed,  3  W.  407. 


Graffins  et  al.  against  Commonwealth. 

An  indictment  against  supervisors  of  the  public  roads,  for  not  keeping 
them  in  repair,  must  conclude  "  to  the  common  nuisance  of  the  citizens  of  the 
Commonwealth  of  Pennsylvania." 

A  corporation  derives  all  its  powers  from  the  charter ;  and  from  it  the 
duties,  obligations  and  liabilities  of  its  officers  are  to  be  collected.  Hence, 
an  indictment  against  street  commissioners,  appointed  by  authority  of  a  char- 
ter of  incorporation  of  a  borough,  for  not  keeping  in  repair  a  street,  cannot 
be  sustained,  the  charter  not  authorizing  such  a  proceeding. 

WRIT  of  error  to  the  Quarter  Sessions  of  Lycoming  county. 

This  was  an  indictment  against  Graffins  and  Rathnell,  street 
commissioners,  for  neglecting  to  repair  a  certain  street  in  the  borough 
of  Williamsport.  The  defendants  were  convicted ;  and  two  errors 
were  assigned  in  the  court  to  the  judgment.  First,  that  the  indict- 
ment was  defective  in  this,  that  it  did  not  conclude  "  to  the  common 
nuisance  of  the  citizens  of  the  Commonwealth  of  Pennsylvania." 
Second,  that  no  indictment  could  be  sustained  against  the  defendants. 

Parsons  and  Anthony,  for  plaintiff  in  error. 

As  to  the  first  point  cited,  5  Bac.  Ab.  152 ;  11  S.  &  R.  345 ; 
14  Id.  447.  But  by  the  act  of  incorporation,  the  street  commis- 
sioners are  appointed  by  the  town  council,  and  have  neither  funds, 
powers,  nor  duties  but  what  are  given  to  them  by  the  ordinances  of 
the  corporation.  It  is  a  sufficient  answer  to  the  bill  of  indictment 
to  say,  that  the  defendants  were  not  vested  with  power  to  repair 
the  street,  for  neglecting  which  they  were  indicted. 

Armstrong,  for  defendants  in  error,  argued,  that  an  officer  is 
always  indictable  for  an  omission  to  perform  a  public  duty.  The 
defendants,  ex  officio,  had  the  power ;  the  street  being  out  of  repair 
called  into  requisition  their  duty,  and  that  they  had  not  funds,  was 
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a  matter  of  fact  to  be  urged  in  their  defence  before  the  jury.  As 
to  the  form  of  the  indictment,  he  cited  Chit.  Crim.  L.  10 ;  Reed's 
Dig.  442. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J. — This  was  an  indictment  against  the  plaintiffs  in  error, 
for  neglecting  to  repair  a  certain  street  in  the  borough  of  Williams- 
port.  The  act  incorporating  the  town  of  Williamsport,  passed  the 
first  of  March  1804,  section  sixth,  provides,  "  That  it  shall  and  may 
be  lawful  for  the  town  council  to  meet  as  often  as  occasion  shall 
require,  and  enact  such  by-laws,  and  make  such  rules,  regulations, 
and  ordinances  as  shall  be  determined  by  a  majority  of  them,  neces- 
sary to  promote  the  peace,  good  order,  benefit,  and  advantage  of 
the  said  borough,  particularly  providing  for  the  market,  streets, 
alleys,  and  highways  therein"  They  are  also  authorized  to  assess, 
apportion,  and  appropriate  such  taxes,  as  shall  be  determined  by  a 
majority  of  them  to  be  necessary,  and  to  appoint  two  persons  to 
act  as  street  and  road  commissioners.  The  defendants  indicted 
were  appointed,  in  pursuance  of  these  provisions,  the  street  and 
road  commissioners.  A  corporation  derives  all  its  powers  from 
the  charter.  From  it,  the  duties  and  obligations  of  those  appointed 
under  it,  are  to  be  collected.  Street  and  road  commissioners, 
merely  as  such,  are  by  the  charter  invested  with  no  powers ;  but 
their  duties  and  their  powers  are  to  be  pointed  out,  and  imposed 
by  an  ordinance ;  and  the  town  council  alone  are  invested  with  the 
power  of  making  ordinances.  They,  however,  do  not  appear  to 
have  legislated  on  this  subject;  and,  therefore,  the  commissioners 
had  no  duties  assigned  them  to  perform,  and  no  indictment  would 
lie  against  them  for  omitting  to  do  that,  which  they  were  under 
no  legal  obligation  to  perform.  The  burgess  is  required  to  issue 
his  precept  to  the  high  constable  to  collect  all  the  taxes  assessed, 
and  the  same  to  pay  over  to  the  treasurer.  He  is  required  to 
carry  into  effect  all  the  by-laws,  enacted  by  the  council,  and  to 
have  jurisdiction  of  all  disputes  between  the  corporation  and  indi- 
viduals arising  under  the  by-laws. 

It  is  manifest  from  the  power  with  which  the  burgess  is  invested, 
that  the  duties  which  the  commissioners  should  exercise,  were  to 
be  imposed  by  the  by-laws.  They  have  no  power  to  amend,  fill 
up,  or  dig  down  the  streets,  until  the  council  shall  confer  such 
power  upon  them.  Previously  thereto,  they  exist  only  in  name, 
without  any  authority  to  act;  and  even  after  they  shall  have  been 
invested  with  such  power,  they  will  be  restricted  in  its  exercise  to 
the  provisions  of  the  ordinance.  The  council  hold  the  purse- 
strings  of  the  treasurer;  and  the  burgess  himself  only  possesses 
jurisdiction  of  all  disputes  between  the  corporation  and  individuals 
arising  under  the  by-laws. 
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But  suppose  there  had  been  by-laws  in  the  borough  imposing  the 
duty  on  the  commissioners  of  repairing  the  streets,  &c.,  could  they 
have  been  indicted  for  neglecting  such  duty  ?  I  apprehend  not. 
The  charter  does  not  authorize  the  passing  a  by-law  to  make  that 
an  indictable  offence,  which  was  not  so  before.  The  council  may 
inflict  a  fine  for  their  neglecting  a  duty  imposed  upon  them  by  an 
ordinance ;  but  they  certainly  cannot  imprison  for  such  neglect. 
The  great  object  to  be  attained  by  having  a  town  incorporated,  so 
far  as  regards  the  streets  and  the  roads,  is  to  enable  a  population, 
which  is  too  large  and  dense,  to  be  accommodated  by  the  general 
road  law,  to  adopt  such  measures,  and  make  such  minute  regula- 
tions, as  are  requisite  for  the  health  and  convenience  of  the  inhab- 
itants. The  provisions  of  the  road  law  would  not  extend  to  any 
other  street,  road  or  alley,  which  had  not  been  laid  out  by  the 
Court  of  Quarter  Sessions ;  for  by  the  Act  of  the  6th  of  March 
1802,  the  supervisors  are  enjoined  to  make,  open,  and  repair,  all 
public  roads  within  their  townships,  which,  by  the  Court  of  Quarter 
Sessions  of  the  proper  county,  have  been,  or  hereafter  shall  be, 
declared  public  roads  or  highways.  If  the  provisions  of  this  act  did 
extend  to  roads  which  were  not  laid  out  by  the  Quarter  Sessions, 
it  would  invest  the  owner  of  land  with  the  power  to'lay  out  streets 
and  roads  through  his  property,  and  compel  the  township  to  be  at 
the  expense  of  keeping  the  same  in  repair.  It  would  be  transferring 
the  power  from  the  Court  of  Quarter  Sessions  to  individuals,  whose 
lands  might  extend  for  miles ;  arid  thus  operate  very  injuriously 
upon  the  townships.  No  such  construction,  however,  can  be  given 
to  the  act. 

A  sufficient  answer  has  been  given  to  all  the  errors  assigned, 
excepting  the  last,  which  is,  that  the  indictment  does  not  allege 
that  a  common  nuisance  existed,  and  does  not  conclude,  to  the 
common  nuisance  of  the  citizens  of  the  Commonwealth  of  Pennsyl- 
vania. So  far  as  I  have  been  able  to  examine  the  books  upon  this 
subject,  the  law  seems  to  require,  that  the  indictment  should  have 
concluded  to  the  common  nuisance  of  the  citizens  of  the  Common- 
wealth. The  precedents  of  indictment  in  Chit.  Grim.  Law,  are  all 
drawn  in  this  manner,  and  contain  this  allegation.  In  the  form 
given  in  the  appendix  to  Reed's  Dig.,  the  allegation  of  its  being  to 
the  common  nuisance  of  the  citizens,  is  omitted ;  but  every  lawyer 
who  has  had  occasion  to  examine  the  forms  given  by  Mr.  Reed, 
must  have  observed  that  they  are  imperfect,  and  by  no  means  to 
be  relied  upon.  This  may,  perhaps,  be  owing  to  the  negligence 
of  the  printer,  or  to  the  carelessness  of  the  clerk,  who  transcribed 
them.  In  2  Barnad.  192,  it  is  laid  down,  that  an  indictment  for 
not  repairing  a  highway,  must  call  it  communis  via;  and  in  Cro. 
Eliz  148,  it  is  expressly  said,  that  an  indictment  for  stopping  a 
highway  ad  nocumentum  diversorum  legiorum  Domince  Regincej 
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was  quashed ;  because  it  was  ad  nocumentum  of  some,  and  not 
of  all  the  king's  subjects.  See  1  Hawk.  P.  C.  361 ;  5  Com.  Dig. 
166.  This  being  the  law,  and  the  forms  being  all  in  accordance 
with  it,  excepting  the  one  in  Heed,  I  am  not  aware  of  any.  reason 
for  changing  or  relaxing  the  rule.  Such  alterations  generally 
produce  much  mischief;  and  introduce  uncertainty  into  the  crim- 
inal code,  where  certainty  is  of  the  greatest  importance.  The 
gist  of  the  offence  intended  to  be  laid  in  this  indictment,  is  that 
it  is  a  common  nuisance  to  the  citizens,  and  unless  the  road 
was  such  a  nuisance,  no  indictment  would  lie  ;  and  therefore  it 
should  have  made  the  allegation,  and  concluded  to  the  common 
nuisance  of  the  citizens  of  the  Commonwealth  of  Pennsylvania. 

Judgment  reversed. 

Referred  to,  7  Barr  276 ;  28  Smith  165,  s.  c.  1  W.  N.  C.  462. 


Feather  against  Strohoecker. 

G.  and  S.  were-  tenants  in  common  of  land.  G.  died  intestate.  The  Or- 
phans' Court  made  partition  between  S.  and  the  heirs  of  G.  The  defendant, 
a  daughter  of  G.,  and  her  husband  a  son  of  S.,  occupied  as  tenants  in  G.'s 
lifetime  the  tract  now  in  dispute  ;  and  the  defendant,  her  husband,  being  dead, 
continued  in  possession  after  the  partition.  In  ejectment  against  her  by  the 
plaintiffs'  grantees  of  S:  held: — 

1.  The  Orphans'  Court  had  not  jurisdiction  to  make  the  partition.1 

2.  Granting  that  a  valid  partition  was  made  by  the  parties,  it  was  avoided 
by  a  subsequent  eviction  from  a  portion  of  a  purpart. 

3.  The  presumption,  in  absence  of  proof,  being  that  the  defendant  and  her 
husband   had   come  in   as  tenants   of   both   their   parents,  G.  and   S.,    the 
defendant  was  not  bound  to  deliver  possession  to  the    plaintiffs'  grantees  of 
S.'s  reversion. 

ERROR  to  the  Common  Pleas  of  Northumberland  county. 

This  was  an  action  of  ejectment  by  William  Feather  and  Peter 
Strohoecker  against  Leah  Strohoecker.  The  facts  which  gave  rise 
to  the  question  of  law  determined,  were  these:  Thomas  Grant  died, 
seised  of  a  tract  of  land  containing  two  hundred  and  seventy-five 
acres;  his  executors  by  authority  of  a  power  contained  in  his  will, 
sold  and  conveyed  the  land  on  the  14th  June  1816,  to  John  Garber 
and  John  Strohoecker;  after  which  John  Garber  died  intestate, 
and  one  of  his  sons  petitioned  the  Orphans'  Court  for  a  writ  of  par- 
tition, and  valuation  of  the  undivided  moiety  of  the  land,  without 
requiring  it  to  be  first  separated  from  the  interest  of  John  Stro- 
hoecker. The  inquest  first  made  partition  between  Strohoecker 
and  Garber's  heirs,  by  assigning  a  certain  portion  to  Strohoecker, 

1  Remedied  by  Act  13th  March  1847,  P.  L.  319  ;  See  Shaffer  r.  Shaffer,  14 
Wr.  396,  397. 
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and  then  executed  the  writ  on  the  residue,  as  the  several  estate  of 
the  intestate.  After  the  partition  was  thus  made,  Garber's  heirs 
sold  parts  of  the  land  allotted  to  them  to  different  individuals. 
Leah  Strohoecker,  the  defendant,  was  one  of  the  heirs  of  Garber, 
and  she  and  her  husband,  then  living,  came  into  the  possession  of 
the  land,  for  which  this  ejectment  was  brought,  during  the  lifetime 
of  her  father  and  under  him.  After  the  partition,  an  ejectment  was 
brought  by  Rebecca  Stedman  for  part  of  the  land,  and  she  recovered 
a  verdict  and  judgment  for  ninety-five  acres  of  it,  and  was  put 
into  possession.  After  this  recovery,  actions  of  covenant  against 
Grant's  executors  were  brought  both  by  Strohoecker  and  by  the 
administrator  of  Garber,  which  were  pending.  The  questions  which 
arose  out  of  these  facts  were :  1.  If  the  partition  were  not  abso- 
lutely void  ab  initio,  but  confirmed  by  the  consent  of  the  parties  in 
interest,  was  it  not  avoided  by  the  eviction  of  one  of  them  from 
part  of  the  land  ?  2.  Was  the  relation  of  tenant  which  Leah 
Strohoecker  had  to  the  plaintiffs  such  as  to  preclude  her  from  her 
defence  upon  the  merits? 

The  defendant's  counsel  requested  the  court  to  instruct  the  jury  : 

1.  That  John  Garber's  heirs   have  an  equal  right  with  John 
Strohoecker  to  the  land,  in  the  deed  of  June  14th  1816 ;  not  reco- 
vered by  Rebecca  Stedman. 

2.  That  the  plaintiffs  cannot  support  this  ejectment,  unless  the 
jury  are  well  satisfied,  that  the  hundred  acres  in  the  possession  of 
John  Strohoecker  and  his  alienees,  are  not  equal  to  tne  eighty-five 
acres  in  possession  of  Garber's  heirs  and  their  alienees  ;  and  then 
only  for  one-half  the  difference. 

3.  The  defendant,  being  one  of  the  heirs  of  Garber,  is  not  a 
trespasser  in  any  view  of  the  case,  for  the  heirs  of  Garber  have  a 
lien  upon  this  land  for  one-half  the  value  of  the  land  recovered  by 
Rebecca  Stedman,  and  cannot  be  disturbed  until  that  lien  is  extin- 
guished, or  the  money  tendered. 

To  which  the  court  replied  : 

1.  They  have  such  right,  in  case  they  do  not  recover  their  loss 
from  Grant's  executors.     If  they  recover  from  Grant's  executors, 
they  have  no  right  to  contribution  from  the  land  allotted  to  John 
Strohoecker,  as  the  share  of  the  land  on  partition,  or  from  the 
assignees. 

2.  The  plaintiffs  can  support  their  ejectment,  whether  the  hun- 
dred acres  in  possession  of  Hoos  and  Honsal  is  equal  in  value  or 
not,  to  the  eighty-five  acres  in  possession  of  Garber's  heirs  and 
their  assignees. 

3.  If  the  defendant  came  in  as  tenant  of  Strohoecker,  she  must 
restore  the  possession  to  her  landlord.     Garber's  heirs  would  have 
a  lien  on  all  the  estate  of  John  Strohoecker  for  their  distributive 
shares,  if  they  do  not  recover  full  compensation  from  Grant's  exe- 
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cutors,  but  that  does  not  prevent  the  plaintiff's  recovery,  before  that 
contingent  lien  is  decided. 

Exception  was  taken  by  the  defendant  to  the  opinion  of  the 
court,  which  was  argued  by 

Grreenough,  for  the  plaintiff  in  error. 
Lashells,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GiBSON,  C.  J. — This  action  is  brought  to  dispossess  the  defend- 
ant of  land,  which  she  claims  to  hold  in  common  with  the  plaintiffs. 
A  larger  tract,  of  which  the  land  in  dispute  is  part,  was  held  by 
John  Garber,  her  father,  in  common  with  John  Strohoecker,  the 
plaintiff's  grantor.  Garber  died  intestate,  and  in  pursuance  of  a 
petition  by  one  of  his  sons,  the  Orphans'  Court  awarded  a  writ  of 
partition  and  valuation  of  his  estate,  without  requiring  it,  as  ought 
to  have  been  done,  first  to  be  separated  from  the  estate  of  Stro- 
hoecker by  act  of  the  parties  or  an  action  at  the  common  law.  The 
inquest  made  partition  between  Strohoecker  and  the  heirs  of  Garber, 
in  the  first  place,  by  assigning  the  lower  part  of  the  tract  to  the 
former,  and  then  executed  the  writ  on  the  residue,  as  the  several 
estate  of  the  intestate. 

That  the  Orphans'  Court  should  have  sanctioned  the  act  of  the 
sheriff  and  inquest  in  making  a  preliminary  partition,  as  the  founda- 
tion of  what  was  to  follow,  is  not  a  little  surprising.  It  is  not  easy 
to  imagine  how  any  one  but  the  heir  or  representative  of  an  intes- 
tate, could  be  made  a  party  to  a  partition  in  the  Orphans'  Court. 
In  the  case  of  a  tenancy  in  common  by  purchase,  the  judgment 
that  partition  be  made,  the  application  within  a  year  to  open  it  or 
make  a  new  partition,  the  mode  of  producing  equality  of  partition, 
or  of  vesting  the  title,  the  appointment  of  guardians  ad  lite?n,  in 
short  all  the  parties  of  the  process,  are  peculiar  to  the  courts  of 
common  law,  and  confided  exclusively  to  the  Supreme  Court  and 
the  Common  Pleas  ;  from  the  benefit  of  which,  to  say  nothing  of  the 
constitutional  right  of  a  trial  by  jury,  the  party  ought  not  to  be 
deprived  by  anything  less  than  an  express  statute.  On  the  other 
hand,  the  proceeding  in  the  Orphans'  Court  without  provision  for 
personal  service  or  publication  of  notice  to  the  surviving  tenant, 
or  for  determining  whether  he  held  in  common  with  the  intestate,  or 
for  charging  a  sum  on  either  purparty  for  owelty  of  partition,  or  in 
case  the  land  cannot  be  divided,  for  deciding  between  the  sur- 
viving tenant  and  the  representatives  of  the  dead  one,  which  side, 
shall  take  the  whole,  and  many  other  matters,  which,  though  per- 
fectly manageable  in  the  courts  of  common  law,  involve  interests 
and  estates  too  multiform  and  complicated  to  be  embraced  by  the 
proceeding  in  the  Orphans'  Court,  which  is  adapted  exclusively  to 
the  case  of  a  tenancy  in  common  by  descent.  The  partition  be- 
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tween  Strohoecker  and  the  heirs  of  Garber,  therefore,  seems  to  have 
been  originally  void  for  want  of  jurisdiction;  but  taking  for  granted 
that  the  parties  confirmed  it,  or  rather  made  a  valid  partition  in 
accordance  with  it,  by  taking  possession  and  exercising  acts  of 
exclusive  ownership,  on  the  principle  of  Ebert  v.  Wood,  1  Binn. 
216,  a  question  arises  whether  it  was  not  avoided  by  the  subse- 
quent eviction  of  a  part  of  one  of  the  purparties. 

This  question  is  of  easy  solution.  Every  partition,  as  well  as 
every  exchange,  implies  not  only  a  warranty  at  the  election  of  the 
party,  but  a  condition  entire,  the  breach  of  which  gives  an  entry 
into  the  whole ;  with  this  difference,  however,  that  a  voucher  t<? 
warranty  of  the  part  evicted,  affirms  the  partition  by  the  accept- 
ance of  a  compensation,  while  an  entry  for  the  condition  broken 
defeats  it.  If,  then,  the  whole,  or  any  less  estate  of  freehold  be 
evicted,  in  all  or  any  part  of  a  particular  purparty,  the  partition 
may  be  avoided  in  the  whole  whether  it  be  of  a  manor  that  waa 
entire,  or  of  parcels  that  were  several.  As  if  A.  being  seised  in 
fee  of  one  acre  in  possession,  and  of  another  expectant  on  an  estate 
for  life,  disseises  the  tenant  for  life  and  die ;  a  partition  of  these 
two  acres  between  his  two  daughters,  will  be  avoided  by  the  entry 
of  the  disseised:  Viner,  Partition,  Q.,  pi.  5,  6;  and  the  same  law 
is  laid  down  :  1  Inst.  174.  So  it  is  said  that  one  parcener  cannot 
enter  into  her  part  again  without  the  consent  of  the  other,  yet  if  a 
stranger  enter  into  her  purparty  by  an  older  title,  she  may  enter 
with  the  other  and  compel  her  to  make  a  new  partition  :  Bro.  Par., 
pi.  34.  Again,  after  eviction  of  an  estate  of  freehold  from  a  par- 
cener who  has  a  bad  title  as  to  the  whole  or  a  part ;  she  may  enter 
and  avoid  the  partition  as  to  a  whole  or  a  part ;  Co.  Lit.  208 ; 
and  the  same  law  was  held  in  Bustard's  Case,  4  Rep.  121  b.,  on  the 
authority  of  15  E.  3,  4  and  42  Ass.  22;  and  the  principle  of  the 
Earl  of  Pembroke's  Case  was  affirmed,  while  the  opinion  of  Caven- 
dish, that  partition  shall  remain,  though  an  estate  for  life  or  entail 
were  evicted,  was  denied.  Such,  then,  being  the  rule,  and  the 
party  entitled  to  enter  being  already  in  possession,  an  entry  to 
give  her  the  benefit  of  the  condition,  was  unnecessary ;  as  was 
held  in  Hamilton  v.  Elliot,  5  S.  &  R.  375,  where  the  doctrine  on 
the  subject  was  particularly  examined.  By  the  eviction  of  part  of 
the  purparty  allotted  to  Garber's  heirs,  therefore,  the  parties  were 
remitted  to  their  original  rights ;  and  these  were  not  varied  by 
their  action  on  the  covenant  of  Grant,  from  whom  the  original 
tenants  derived  the  estate ;  inasmuch  as  recourse  to  that,  was 
entirely  consistent  with  the  original  tenancy. 

In  respect  to  another  point  in  the  cause,  the  court  charged,  that 
if  the  defendant's  husband  came  into  possession  under  his  father, 
(one  of  the  original  tenants  in  common),  she  would  be  bound  to 
deliver  the  possession  to  the  plaintiffs,  who  are  grantees  of  the 
father's  reversion.  But  she  also,  was  a  child  of  one  of  the  original 
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co-tenants,  and  in  the  absence  of  other  proof,  there  is  a  presump- 
tion that  she  and  her  husband  came  in  under  both.  On  the  death 
of  her  father,  then,  to  what  did  she  succeed  ?  Not  only  to  a  por- 
tion of  his  estate,  but  to  his  character  of  landlord,  in  which,  as  she 
could  not  surrender  the  possession  to  herself,  she  was  entitled  to 
retain  it  as  an  accessory  of  her  newly  acquired  ownership,  at  least 
so  far  as  was  consistent  with  the  nature  of  her  estate,  and  the  con- 
comitant rights  of  her  co-tenants.  The  parties,  then,  stand  in 
point  of  right  as  if  no  partition  had  been  made  or  under-tenancy 
created,  each  being  entitled  to  possession  in  common  with  the  rest, 
according  to  the  quantum  of  his  estate. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Referred  to,  9  W.  376  ;  6  Barr  459 :  7  H.  110  ;  3  Gr.  178. 
Followed,  2  Wh.  191 ;  8  W.  415 ;  4  W.  &  S.  185. 


Commonwealth  against  Shepard. 

The  remedy  for  compensation  under  the  "  Act  for  the  purpose  of  adjusting 
the  titles  to  land  in  Bedford  and  Ulster  townships,  in  Luzerne  and  Lycoming 
counties,''  is  personal,  and  not  to  be  assigned  directly  or  indirectly.  A  con- 
veyance of  the  land,  therefore,  by  the  Pennsylvania  claimant,  will  not  entitle 
the  grantee  to  maintain  an  action  by  virtue  of  the  provisions  of  that  act 
against  the  Commonwealth. 

ERROR  to  the  Common  Pleas  of  Bradford  county. 

This  was  an  action  brought  against  the  Commonwealth  by  Job 
Shepard,  in  pursuance  of  the  provisions  of  the  "Act  for  the  pur- 
pose of  adjusting  the  titles  to  land  in  Bedford  and  Ulster  town- 
ships, in  Luzerne  and  Lycoming  counties."  And  the  following 
case  was  stated,  to  be  considered  in  the  nature  of  a  special  verdict. 

"On  the  17th  May  1785,  a  warrant  issued  to  Timothy  Picker- 
ing, Samuel  Hodgdon,  Tench  Cox  and  Duncan  Ingraham,  for  four 
hundred  acres  of  land,  No.  32.  On  the  6th  of  July  1785,  a  sur- 
vey of  four  hundred  and  thirty-one  acres  was  made  in  pursuance  of 
said  warrant,  on  the  west  side  of  Tioga  river,  about  Easter's  Plains, 
in  district  No.  IS,  then  Northumberland,  now  Bradford  county, 
and  situate  in  Ulster,  one  of  the  seventeen  townships  named  in  the 
Acts  of  Assembly  for  adjusting  Connecticut  claims.  On  the  15th 
day  of  September  1785,  the  said  survey  was  returned  into  the  sur- 
veyor-general's office.  On  the  6th  day  of  April  1785,  articles  of 
agreement  were  entered  into  between  Timothy  Pickering,  Samuel 
Hodgdon,  Tench  Cox,  Duncan  Ingraham,  Jr.,  Andrew  Craigie  and 
Myers  Fisher,  for  the  purchase  of  warrants,  surveying  and  patent- 
ing lands  in  Pennsylvania ;  and  appointing  said  Pickering,  Hodg- 
don, Cox  and  Ingraham  trustees  to  procure  warrants  and  transact 


510  SUPREME  COURT  [Sunburi/ 

[Commonwealth  v.  Shepard.] 

business  for  the  benefit  of  the  company,  under  the  limits,  and  to  the 
extent  set  forth  in  the  said  articles  of  agreement,  which  are  copied 
and  herewith  annexed,  as  a  part  of  this  case." 

The  aforesaid  trustees  are  all  dead,  leaving  heirs,  but  Timothy 
Pickering  was  the  survivor  for  several  years,  and  afterwards  died, 
having  first  made  his  last  will  and  testament,  duly  executed  and 
proved,  appointing  John  Pickering  and  Octavius  Pickering  his 
executors,  who  accepted  and  gave  bonds,  in  which  will  and  testa- 
ment, inter  alia,  is  the  following  clause:  "I  also  hereby  give  to 
my  said  executors,  full  power  to  sell,  and  by  good  and  sufficient 
deeds  to  convey  all  my  lands  in  the  states  of  Pennsylvania,  Ohio, 
Virginia  and  Kentucky,  and  all  my  right  and  interest  in  said 
lands,  or  any  of  them,  placing  the  moneys  received  therefor  at 
interest,  or  in  some  productive  stock  or  funds."  The  said  will 
was  dated  the  15th  day  of  May  1827,  and  proved  the  third  Tues- 
day of  February  1829.  The  said  Timothy  Pickering  also  left 
sundry  children,  of  whom  the  said  John  Pickering  was  and  is  the 
eldest  son.  On  the  21st  day  of  May  1830,  the  said  John  Picker- 
ing (describing  himself  as  the  eldest  son  and  heir-at-law  of  the  said 
Timothy  Pickering),  executed  a  power  of  attorney  to  Putnam 
Catlin  to  sell  and  convey  the  said  tract  of  land  on  the  29th  July 
1830,  John  Pickering,  aforesaid,  by  his  attorney  in  fact,  Putnam 
Catlin,  executed  a  deed  for  the  said  land  to  Job  Shepard,  the 
plaintiff.  In  1831  (since  suit  brought  and  since  the  award  of  arbi- 
tration in  this  cause),  the  said  John  Pickering  and  Octavius  Pick- 
ering, describing  themselves  as  executors  of  Timothy  Pickering, 
deceased,  with  power  to  sell  lands  by  their  attorney  in  fact,  Putnam 
Catlin,  executed  a  deed  for  the  said  land  to  Job  Shepard,  the  said 
plaintiff. 

The  introduction  of  the  deed  from  the  executors  of  Timothy 
Pickering  to  the  plaintiff,  since  suit  brought,  is  to  be  received  as 
having  the  same  force  as  if  executed  before  suit  brought. 

On  the  28th  July  1812,  two  patents  issued,  one  to  Frederick 
Green,  for  one  hundred  and  twenty-three  acres  of  said  land,  and 
the  other  to  Isaac  Morley,  for  one  hundred  and  fifty  acres  and 
one  hundred  and  twenty-two  perches,  of  said  land,  in  pursuance 
of  certificates  issued  under  an  Act  of  Assembly,  to  adjust  the  titles 
to  land  in  Bedford  and  Ulster  townships,  in  Luzerne  and  Lycom- 
ing  counties,  passed  the  19th  March  1810,  being  lot  No.  9,  and 
parts  of  lots,  Nos.  10,  11,  12,  amounting  together  to  two  hundred 
and  seventy-four  acres,  and  one  hundred  and  twenty-two  perches, 
and  covering  two  hundred  and  twenty-seven  and  a  half  acres  of 
land,  covered  by  the  warrant  first  above  mentioned,  the  quantity 
for  which  the  plaintiff  claims  compensation.  Green  had  been  in 
possession  of  the  part  covered  by  the  patent  twenty-four  years  be- 
fore suit  brought,  and  Morley  had  been  in  possession  of  the  part 
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covered  by  his  patent  twenty-three  years  before  suit  brought;  and 
others  of  whom  they  bought  the  Connecticut  title,  had  been  in 
possession  of  the  respective  parcels  aforesaid  twelve  years  before  the 
entry  of  the  said  Green  and  Morley,  Abner  Murray,  on  the  trial 
of  the  cause  before  the  arbitrators,  swore,  that  he  had  been  in  pos- 
session of  the  residue  of  the  Pickering  warrant  twenty-four  years 
before  suit  brought;  holding  the  same  for  the  period  aforesaid, 
under  the  Connecticut  title,  adversely  to  the  Pennsylvania  title, 
and  without  certificate  and  patent  under  Pennsylvania. 

Part  of  the  claim  for  compensation  is  founded  upon  evidence  of 
the  value  of  the  land,  as  land,  ajad  part  of  the  said  claim  is  founded 
upon  evidence  of  the  value  of  certain  water  rights,  and  mill  privi- 
leges and  landing  on  the  bank  of  the  river  Susquehanna. 

If  upon  these  facts  a  verdict  might  legally  be  rendered  for  the 
defendant,  then  judgment  to  be  so  entered  with  costs  of  suit;  if 
the  court  are  of  a  contrary  opinion,  then  judgment  to  be  entered 
for  the  plaintiff  for  the  said  sum  of  eighteen  hundred  and  twenty 
dollars  forty-four  cents  and  costs  of  suit. 

The  following  is  the  agreement  referred  to  in  the  special  verdict : 

Articles  of  agreement,  indented  and  made  the  6th  April  1785, 
between  Timothy  Pickering,  of  the  city  of  Philadelphia,  Esq.,  of  the 
first  part,  Samuel  Hodgdon,  of  the  same  city,  Esq..  of  the  second 
part,  Tench  Cox,  of  the  same  city,  merchant,  of  the  third  part, 
Duncan  Ingraham,  Jr.,  of  the  same  city,  merchant,  of  the  fourth 
part,  and  Andrew  Cragie,  of  the  city  of  New  York,  druggist,  of  the 
fifth  part,  and  Miles  Fisher,  Esq.,  of  the  sixth  part.  Whereas  the 
land  office  of  Pennsylvania  is  expected  to  be  opened  on  the  first 
day  of  May  next,  for  the  sale  of  the  lands  within  this  state,  lately 
purchased  from  the  Indians,  and  the  parties  to  these  presents,  are 
desirous  to  form  a  company  for  the  purchase  of  a  considerable  quan- 
tity of  said  lands  for  their  joint  account,  in  the  proportions  and 
terms  of  conditions  hereinafter  mentioned.  Now  it  is  witnessed  by 
these  presents,  that  the  said  parties,  each  one  for  himself,  his  exe- 
cutors and  administrators,  doth  covenant,  promise,  grant  and  agree 
to  and  with  the  others  and  the  survivor  of  them,  his  executors, 
administrators  and  assigns,  in  manner  and  form  following,  that  is 
to  say,  1st,  The  said  Timothy  Pickering  and  Samuel  Hodgdon,  and 
each  of  them,  shall  furnish  two-eighth  parts  of  the  whole  into  eight 
equal  parts  to  be  divided,  and  the  said  Tench  Cox,  one  equal  eighth 
part,  and  the  said  Duncan  Ingraham  one  equal  eighth  part,  and  the 
said  A.  Cragie  one  equal  eighth  part,  and  the  said  Myers  Fisher 
one-eighth  part  of  all  the  public  certificates  and  securities  which 
shall  be  necessary  and  sufficient  to  purchase  from  the  said  land  office 
the  quantity  of  sixty-three  thousand  acres  of  the  said  lands,  on  or 
before  the  said  first  day  of  May  next ;  and  the  like  proportions  of 
so  much  and  sufficient  moneys  to  pay  and  defray  all  other  expenses 
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that  shall  accrue,  in  the  course  of  procuring  complete  titles  by 
patents  from  the  same.  2.  That  Timothy  Pickering,  Samuel 
Hodgdon,  Tench  Cox  and  Duncan  Ingraham,  be,  and  they  are 
hereby  appointed  a  committee  of  the  said  company,  to  manage  the 
said  business,  in  their  own  names,  but  for  the  use  of  all  the  parties 
aforesaid.  And  they  do  covenant  and  promise,  that  being  furnished 
with  securities  and  certificates  aforesaid,  they  will  on  the  first  day 
of  May  next  apply  to  the  land  office,  and  procure  so  many  warrants 
as  shall  be  thought  most  advisable,  for  such  quantities  of  acres  in 
each  warrant,  as  will  in  the  whole  make  up  the  said  number  of 
sixty-three  thousand  acres,  in  the  names  of  themselves,  if  the  rules 
of  the  land  office  will  admit  thereof,  and  if  not,  then  in  the  names 
of  such  of  their  friends  as  will  be  forthwith  willing  to  convey  the 
said  warrants  to  them;  and  in  that  case,  will  cause  and  procure  the 
warrants,  and  the  lands  therein  mentioned,  to  be  conveyed  to  them, 
as  joint  tenants  in  fee.  3.  That  the  said  committee  will  contract 
with  James  Potter,  Esq.,  of  Pennsylvania,  or  some  other  suitable 
person  or  persons,  acquainted  with  the  country,  to  explore  the  same, 
and  find  out  proper  places  to  locate  the  said  warrants,  to  show  the 
surveyor  of  the  district  of  country  where  they  lie,  and  to  attend  at 
the  time  of  surveying  the  same,  and  to  procure  returns  thereof  to 
be  made  to  the  surveyor-general's  office,  in  order  for  patenting ;  for 
all  which  services,  they  shall  allow  the  person  or  persons  performing 
them,  such  proportion  of  the  said  lands,  and  to  be  divided  to  him 
by  lot,  in  such  manner  as  they  shall  agree  upon,  binding  such 
person  or  persons  that  they  shall  not  be  concerned  in  locating  any 
other  lands,  until  this  ageeement  shall  be  fully  perfected,  and  that 
if  any  of  the  said  lands  by  him  shown  and  surveyed,  shall  be  lost 
by  means  of  prior  location  or  surveys,  he  or  they  shall  procure  an 
equal  quantity  to  be  surveyed,  in  some  other  place  or  places  within 
the  said  purchases,  with  no  additional  expense  to  the  parties  to  these 
presents  or  any  of  them.  4.  That  as  soon  as  the  surveys  shall  be 
completed  and  returned,  the  said  committee  or  trustees,  or  the  sur- 
vivors of  them,  shall  cause  to  be  conveyed  to  the  said  person  or 
persons  so  much  of  the  said  lands,  and  in  such  manner  and  form  as 
shall  be  specified  in  their  said  agreement.  5.  That  so  soon  as  patents 
shall  be  obtained,  the  said  trusteees  shall  be  and  stand  seised  of  the 
residue  of  the  said  lands,  to  and  for  the  uses  and  purposes  herein- 
after mentioned,  that  is  to  say  as  two  equal  eighth  parts  thereof  to 
arid  for  the  proper  use  and  behoof  of  the  said  Timothy  Pickering, 
his  heirs  and  assigns  for  ever;  as' to  two-eighth  parts  thereof  to  and 
for  the  said  Samnel  Hodgdon,  his  heirs  and  assigns  for  ever ;  as  to 
one  other  eighth  part,  to  and  for  the  proper  use  and  behoof  of  the  said 
Tench  Cox,  his  heirs  and  heirs  and  assigns  forever;  one-eighth  to 
Ingraham  ;  one-eighth  to  Craigie ;  and  one-eighth  to  Fisher ;  which 
said  lands  shall  be  accordingly  divided  into  such  proportions  and 
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ballotted  for  by  the  said  parties  or  their  representatives,  their  heirs 
or  assigns  respectively,  and  the  lots  or  divisions  to  each  of  them 
respectively  happening,  shall  be  conveyed  by  the  said  trustees  or 
the  survivors  or  survivor  of  them  to  the  others  or  their  heirs  in 
fee-simple.  6.  It  is  expressly  agreed  between  all  the  said  parties, 
that  there  shall  be  no  benefit  of  survivorship  among  them,  but  that 
notwithstanding  all  the  said  lands  shall  be  vested  in  the  said 
trustees  as  joint  tenants  in  fee,  yet  all  the  said  parties,  their  repre- 
sentatives, heirs  or  assigns,  shall  have  a  vote  or  votes,  in  proportion 
to  the  quantity  they  have  respectively  held,  in  all  the  transactions 
of  the  company  :  and  if  either  of  them  be  minded  to  sell  his  share 
before  the  said  division  shall  take  effect,  he  shall  notify  his  inten- 
tion, with  the  lowest  price  he  will  take,  to  the  company,  and  allow 
them  twenty  days  to  consider  thereof,  and  if  they  refuse  the  same, 
then,  and  not  before,  he  shall  be  at  liberty  to  sell  to  others,  and 
the  trustees  shall  make  conveyance  accordingly.  But  they  shall 
not  be  bound  to  make  conveyances  to  others,  but  after  a  previous 
offer  to  and  refusal  by  the  company.  7.  If  a  majority  of  the  com- 
pany, shall  agree  before  the  division  be  made,  to  sell  any  part  or 
parts  of  the  lands  to  any  person  or  persons  on  their  joint  account, 
the  trustees  shall  make  conveyances  accordingly,  and  the  money 
arising  from  such  sales  shall  be  divided  among  all  the  parties,  their 
executors,  administrators  and  assigns,  in  proportion  to  their  several 
shares  herein  above  expressed. 

8.  All  agreements  made  by  the  trustees  in  pursuance  of  these 
presents,  or  by  virtue  of  any  future  determination  of  the  majority 
of  the  company,  shall  bind  and  enure  to  the  benefit  of  all  the 
parties  to  these  presents,  their  heirs  and  assigns,  as  fully  as  if 
they  were  all  parties  to  such  agreements,  the  vesting  the  said 
lands  and  the  powers  herein  contained  in  the  said  trustees  and  their 
survivors,  being  only  intended  to  prevent  inconveniences  arising 
from  absences  or  deaths,  when  the  heirs  may  be  under  age,  or  inca- 
pable of  acting.  And  for  the  true  performance  of  all  and  singular 
the  covenants  and  agreements  aforesaid,  the  said  parties  and  each  of 
them,  bind  themselves,  and  each  and  every  of  their  heirs,  executors 
and  administrators,  unto  the  other  of  them,  his  and  their  heirs, 
executors,  administrators  and  assigns,  firmly  by  these  presents. 

In  witness  whereof,  &c.,  &c. 

The  court  below  rendered  a  judgment  for  the  plaintiff. 

ERRORS   ASSIGNED. 

1.  In  deciding  that  the  representatives  of  Timothy  Pickering, 
survivors,  &c.,  could  convey  in  violation  of  the  trust,  such  a  per- 
fect title  as  would  enable  his  vendee  to  recover  in  an  action  which 
necessarily  works  a  total  destruction  of  the  estate. 

3  P.  &  W.— 33 
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2.  That  the  plaintiff  might  recover  compensation  from  the  Com- 
monwealth, although  he  could  not  recover  the  land,  by  reason  of 
an  adverse  possession  of  thirty  or  forty  years. 

3.  That  the  jury   could  not  legally  presume  a  release  or  an 
abandonment  in  support  of  a  possession  of  thirty-six  years. 

E.  Lewis,  for  plaintiff  in  error. 
Williston,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Granting  for  the  sake  of  the  argument,  what  we 
do  not  decide,  that  the  right  of  action  was  in  Timothy  Pickering, 
as  surviving  trustee,  and  subsequently  in  his  executors,  the  question 
is  whether  it  can  have  been  transferred  to  the  plaintiff,  not  by  an 
open  and  direct  assignment,  for  that  will  not  be  pretended,  but  in- 
cidentally, by  a  conveyance  of  the  land  for  which  compensation  is 
demanded  ?  Under  a  conveyance  in  1830  from  John  Pickering, 
the  heir-at-law,  and  another  in  1831  from  the  executors  of  Timothy 
Pickering,  the  plaintiff  sues  for  compensation  in  the  character  of  a 
Pennsylvania  claimant  of  land  certified  and  patented  to  Connecticut 
settlers  in  1812,  when  undoubtedly  the  right  to  demand  compen- 
sation by  action,  existed  complete  in  those  who  were  the  owners  at 
the  time.  According  to  a  principle  of  the  common  law,  a  naked 
right  of  action  is  not  assignable :  and  the  principle  is  peculiarly 
applicable  to  a  right  of  action  against  a  sovereign,  which  is  a  per- 
sonal concession'.  The  state  certainly  never  intended  to  make 
these  rights  a  subject  of  traffic,  or  to  subject  herself  to  an  action 
by  those  whose  personal  responsibility  might  be  an  inadequate 
security  for  the  costs.  Unless  then  there  was  an  estate  in  the 
Pennsylvania  claimant,  undivested,  by  the  adverse  certificate  and 
patent,  nothing  could  pass  by  his  conveyance.  Strictly  speaking 
indeed,  a  right  of  action,  perfect  at  the  time,  does  not  pass  even  as 
an  incident  of  the  estate ;  as  for  instance  an  action  of  trespass, 
which  must  be  brought  by  him  who  was  the  owner  at  the  time  of 
the  injury.  An  instance  more  in  unison  with  the  case  before  us, 
would  be  the  assignment  of  an  action  for  the  breach  of  a  warranty, 
by  a  conveyance  of  the  evicted  land.  But  not  to  insist  on  that,  I 
should  deem  the  case  not  only  a  plain  one  on  principle,  but  as 
being  unattended  with  any  particular  difficulty  in  point  of  authority, 
were  it  not  for  the  decision  in  Evans  v.  The  Commonwealth,  2  S. 
&  R.  441,  which  it  is  necessary  to  encounter. 

There  it  was  assumed,  that  the  divesture  of  the  title  is  incom- 
plete before  compensation  actually  made,  and  that  the  measure  of 
it  is  the  value  of  the  land  at  the  trial,  and  not  at  the  time  of  the 
eviction ;  and  these  propositions  being  the  converse  of  each  other, 
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are  in  effect  the  same.  The  case  differed  from  the  present  in  this; 
that  compensation  or  the  means  of  obtaining  it,  was  not  provided 
for  several  years;  and  this  was  viewed  as  a  material  circumstance, 
as  it  would  have  been  viewed  below,  had  it  not  been  considered  that 
the  design  of  the  legislature  in  subsequently  giving  an  action,  was 
to  remove  the  well-grounded  complaints  of'the  Pennsylvania  claim- 
ants, whose  titles  were  posterior  to  the  Decree  of  Trenton,  in 
putting  them,  by  relation  of  time,  exactly  on  a  footing  with  those 
whose  titles  were  prior  to  it ;  and  that  such  claimants  were  bound 
to  take  the  remedy  on  the  implied,  but  necessary  condition,  of  not 
contesting  the  legality  of  the  previous  proceedings,  or  claiming  to 
be  put  on  more  advantageous  ground  than  were  their  fellows,  whose 
titles  had  been  indisputably  divested.  As  a  ground  of  decision, 
however,  the  want  of  a  provision  for  immediate  compensation  was 
ultimately  abandoned  for  the  broad  ground  of  imperfect  divesture, 
till  compensation  actually  had ;  and  this  latter  ground  was  neces- 
sary to  the  decision,  under  the  circumstances  of  that  case,  as  the 
conveyance,  by  force  of  which  the  plaintiff  was  suffered  to  recover, 
was  still  subsequent  to  the  act  by  which  the  action  was  provided ; 
and  in  that  aspect  the  original  withholding  of  the  remedy  could  not 
affect  the  question;  consequently  it  was  decided  on  ground  which 
is  common  to  all  cases  under  these  acts. 

An  intent  to  refer  the  question  of  divesture  and  value  to  the 
period  of  the  trial,  was  thought  to  be  inferrible  from  two  provisions 
in  the  acts  themselves,  as  well  as  from  the  nature  and  fitness  of 
the  thing.  In  the  first  place,  compensation  is  directed  to  be  as- 
sessed ''without  taking  into  view  any  improvement  made  thereon;" 
and  these  words  were  understood  as  specially  referring  to  improve- 
ments made  between  the  certificate  and  the  trial.  Had  improve- 
ments not  been  made  by  the  settler  previous  to  the  certificate,  the 
inference  that  the  words  were  inserted  to  prevent  the  Pennsylvania 
claimant  from  obtaining  compensation,  by  virtue  of  a  supposed 
abiding  ownership  for  improvements  subsequent  to  the  certificate, 
would  have  been  a  plausible  one,  as  they  would  have  had  no  other 
subject  for  their  operation.  But  it  is  notorious,  that  the  lands  had 
been  improved  by  settlers  under  Connecticut  for  half  a  century  ; 
and  the  clause  was  evidently  introduced  to  prevent  the  Pennsylva- 
nian  from  claiming  for  the  settler's  labor  previous  to  the  certificate, 
and  not  to  provide  for  the  infinitely  less  important  subject  of  im- 
provements between  the  certificate  and  an  action  that  was  expected 
to  follow ;  and  a  vast  majority  of  cases  did  follow  hard  upon  it. 
That  this  was  in  truth  the  object,  is  well  known  to  those  who  are 
acquainted  with  the  history  of  the  controversy,  and  the  legislation 
it  occasioned.  Another  provision,  particularly  relied  on,  is  the  re- 
quirement of  proof  by  the  claimant  "  that  he  is  fully,  fairly,  and 
exclusively  entitled  to  the  land  under  the  Commonwealth,  except 
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as  against  the  person  or  persons  claiming  the  same  by  virtue  of  a 
certificate  or  patent  granted  under  the  authority  of  this  act ;  and 
fiom  this  it  has  been  thought,  that  though  the  settler  may  hold 
under  his  certificate  and  patent  against  all  the  world,  the  Pennsyl- 
vania claimant  is  nevertheless  entitled,  by  virtue  of  his  primitive 
ownership,  against  everybody  else.  According  to  this  hypothesis, 
two  distinct  and  available  titles  to  the  same  estate,  or  rather  two 
distinct  and  available  fee-simple  estates  in  the  same  land,  are  sup- 
posed to  exist  at  the  same  time  in  different  persons — a  state  of 
things,  which,  if  it  were  practicable,  it  certainly  was  not  the 
object  or  the  policy  of  the  legislature  to  encourage.  Unless  the 
proceedings  under  the  divesting  provisions  were  a  usurpation,  and 
the  patent  void,  the  estate  of  the  Pennsylvanian  would  be  a  barren 
one,  unless  in  the  single  event  of  a  failure  of  inheritable  blood  on 
the  part  of  the  settler,  and  then  the  land  would  escheat,  not  to  the 
Commonwealth,  but  to  the  Pennsylvanian — a  consequence  that  no 
one  will  pretend  would  follow.  As  to  his  hopes  of  being  eventu- 
ally permitted  to  recover  the  land  from  the  settler,  after  the  latter 
had  paid  for  it,  on  the  guaranty  of  the  state,  that  would  involve 
such  a  breach  of  the  public  faith,  as  to  put  every  hope  of  any- 
thing but  compensation,  out  of  the  question.  For  what  purpose, 
then,  can  the  legislature  be  supposed  to  have  suffered  the  Pennsyl- 
vania title  to  remain  ?  Not  to  keep  up  the  original  irritation 
between  the  Pennsylvania  claimants  and  the  settlers,  by  preserving 
the  cause  of  it,  in  order  to  frustrate  the  main  design  of  the  act — the 
pacification  of  the  country.  The  supposition  is  moreover  drawn, 
not  only  from  a  literal  interpretation  of  the  words,  but  in  opposition 
to  the  evident  object  of  the  clause,  which  was  to  provide  for  con- 
flicting pretensions  under  Pennsylvania,  the  plaintiff  being  bound 
to  prove  himself  exclusively  entitled  at  the  time  of  eviction,  in 
order  to  secure  the  compensation  to  the  true  owner.  In  Miller  v. 
Dwilling,  14  S.  &  R.  442,  a  similar  construction  was  attempted  to 
be  made  of  the  Act  for  the  gradual  abolition  of  slavery,  in  which  it 
is  provided  that  "every  negro  or  mulatto  child,  born  within  this 
state,  after  the  passing  of  this  act,  who  would,  in  case  this  act  had 
not  been  made,  have  been  born  a  servant  for  life  or  a  slave,  shall 
be  deemed  to  be,  and  shall  be,  by  virtue  of  this  act,  the  servant  of 
such  person  or  his  assigns,  who  would,  in  such  case,  have  been 
entitled  to  the  service  of  such  child,  unto  the  age  of  twenty-eight 
years ;  whence  an  attempt  to  hold  to  servitude  the  child,  not  of  a 
slave,  but  of  a  servant  till  twenty-eight,  on  the  plea,  that  but  for 
the  act  in  question,  it  would  have  been  born  a  slave,  because  the 
mother  would  have  been  a  slave.  But  it  was  determined,  for  con- 
vincing reasons,  expressed  by  the  chief  justice,  who  delivered  the 
opinion  of  the  court,  that  notwithstanding  the  literal  and  positive 
import  of  the  words,  none  but  the  child  of  one  who  was  actually 
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a  slave  at  the  birth,  could  be  held  as  a  servant.  So,  notwithstand- 
ing the  clumsy  language  of  the  legislature,  the  word  "zs,"  having 
been  put  for  the  words  "would  have  been,"  it  is  equally  clear  that 
no  one  was  intended  to  be  brought  within  the  purview,  who  was 
not  the  Pennsylvania  owner  at  the  time  of  the  certificate.  The 
special  provisions  of  these  acts,  then,  leading  to  no  definite  conclu- 
sion in  respect  to  the  particular  question,  it  is  left  to  general  con- 
siderations, arising  from  the  nature  of  the  proceedings. 

By  the  constitution,  no  man's  property  "shall  be  taken  or  applied 
to  public  use  without  the  consent  of  his  representatives,  and  without 
just  compensation  made;"  and,  in  accordance  with  this  principle, 
the  legislature  has  directed  the  compensation  in  cases  like  that 
before  us  to  be  just.  On  the  principle  of  the  common  law,  that  per- 
formance shall  be  taken  to  have  been  perfected  as  to  him  whose 
negligence  or  refusal  to  accept  prevented  it;  compensation  is  made, 
within  the  meaning  of  the  constitution,  whenever  it  is  tendered. 
Unless  the  divesture  were  complete  when  the  land  was  granted  to 
the  settler,  and  compensation  tendered  to  the  Pennsylvanian  as 
assessed  by  the  commissioners  or  to  be  assessed,  at  his  election,  by 
a  jury,  the  patent  could  not  constitutionally  have  protected  the 
former  from  the  title  of  the  latter,  and  the  proceeding  would  have 
been  a  mockery.  Was  it  not  complete,  then,  when  an  immediate 
right  of  action  was  given  for  it,  which  would  have  been  nugatory 
without  a  cause  of  action  existing  ?  If  the  origin  of  this  cause  of 
action  is  to  be  referred  to  the  time  of  embracing  the  remedy,  by 
the  election  of  the  claimant  to  consider  himself  for  the  first  time 
disseised,  then  no  divesture  of  the  title  could  be  made  without  the 
consent  of  both  parties,  and  private  property  could  not  be  taken  for 
public  «use  at  all,  if  the  owner  should  presist  in  refusing  compensa- 
tion. Such  a  principle  would  not  only  put  it  in  his  power  to 
defeat  the  constitutional  provision  altogether,  but  give  him  the 
unreasonable  advantage  of  choosing  his  time,  and  recovering  ac- 
cording to  the  enhanced  value  at  the  time  of  the  action.  But  the 
constitution  and  the  legislature  have  directed  a  just  compensation, 
which,  it  is  supposed,  can  necessarily  be  made  but  in  reference  to 
the  value  at  the  triad;  for  it  was  remarked:  "If  my  land  is  to  be 
valued  according  to  the  usual  price  ten  years  ago,  and  in  the  mean- 
time the  usual  price  has  risen  fifty  per  cent.,  it  is  clear,  that  to  pay 
me  according  to  the  price  ten  years  ago,  is  making  me  but  one- 
half  of  compensation. 

Nothing  ever  came  from  the  author  of  this  remark,  without  a 
strong  claim  to  respect,  and  consistently  with  that,  it  is  fair  to  say, 
that  the  very  matter  in  controversy  seems  to  have  been  assumed ; 
for  it  cannot  accurately  be  said  that  my  land  has  risen  in  price,  if 
it  ceased  to  be  mine  before  the  beginning  of  the  rise.  Taking  tho 
title  to  have  been  divested  ten  years  before,  to  have  valued  the  land 
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according  to  its  price  at  the  trial,  would  have  been  as  unjust  to  the 
state  in  the  event  of  a  rise,  as  it  would  have  been  to  the  claimant 
in  the  event  of  a  fall.  It  cannot  be  supposed  that  the  legislature 
intended  him  to  bear  a  loss  from  depreciation ;  yet  that  would  be 
inevitable,  on  the  ground  assumed.  It  is  the  value  at  the  time  of 
eviction,  that  is  material  to  the  question  ;  and  it  seems  to  me  the 
principle  of  compensation  for  a  covenant  of  warranty  broken,  is 
strictly  analogous,  and  bears  directly  on  the  present  case.  That  the 
measure  is  the  value  at  the  time  of  the  warranty,  results,  not  from 
the  agreement,  but  the  law,  settled  as  it  is,  on  the  abstract  princi- 
ples of  justice  and  the  fitness  of  things,  the  value  of  the  land  at  the 
particular  time  and  not  the  time  itself,  being  dependent  on  the 
terms  of  the  contract.  And  the  principle  seems  to  be  of  universal 
application.  In  the  Schuylkill  Navigation  it.  Thoburn,  7  S.  &  R. 
411,  the  standard  of  compensation  for  a  statutory  license  to  flood 
the  land  of  an  adjoining  occupant,  was  deemed  to  be  the  value 
of  the  injury  at  the  moment  of  its  complete  development,  and 
consequently  without  regard  to  an  increase  of  it,  by  reason  of  a 
rise  in  the  value  of  the  land  The  measure  of  damages  too,  for 
not  delivering  goods  purchased,  is  their  value  at  the  day  specified 
for  delivery  and  not  afterwards :  Meason  v.  Phillips,  Addison's 
Rep.  246 ;  Edgar  v.  Boies,  11  S.  &  R.  445.  The  application  of 
the  same  principle  to  the  time  of  divesture,  in  a  case  like  the 
present,  can  scarce  be  doubted ;  and  that  time  would  seem  to  be 
the  period  when  the  claimant  and  the  state  first  assumed  the  atti- 
tude of  vendor  and  vendee,  or  disseisor  and  disseisee.  Notwith- 
standing, then,  our  sincere  respect  for  the  admitted  learning  and 
ability  of  the  judges  by  whom  Evans  v.  The  Commonwealth  was 
decided,  we  are  constrained  to  say,  the  remedy  for  compensation  is 
personal,  and  not  to  be  assigned  directly  or  indirectly.  No  one  pre- 
tends to  suspect,  that  the  conveyance  was  designed  to  operate  on 
what  was  ostensibly  to  be  the  subject  of  it;  and  to  suffer  it  to  ope- 
rate as  the  assignment  of  a  mere  right  of  action  for  the  compensation 
given  in  lieu  of  the  land,  would  be  contrary  to  a  maxim  of  the  com- 
mon law,  quod  fieri  vetatur  per  directum,  vetatur  etiam  perobliquum. 
The  interpretation  may  have  been  influenced  by  the  extreme  hard- 
ship of  the  confirming  acts  as  regards  the  Pennsylvania  claim- 
ants, which  I  can  duly  appreciate,  having  been  among  the  sufferers. 
But  the  principles  of  the  law  seem  to  point  to  a  different  conclu- 
sion. Had  the  rule  of  that  case  become  a  rule  of  property,  I 
would  have  been  the  last  man  in  the  world  to  disturb  it,  but  we  are 
not  aware,  that  any  case  has  arisen,  in  which  it  would  have  been 
followed  as  a  precedent,  and  there  seems  to  be  little  danger  of  re- 
troactive inconvenience,  from  the  substitution  of  a  different  one. 
We  decide  no  more  than  that  compensation  cannot  be  recovered  in 
the  name  of  the  present  plaintiff;  but  whether  an  action  may  not 
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be  maintained  in  the  name  of  the  grantor's  executors,  is  a  question 
which  it  is  at  present  unnecessary  to  decide,  and  about  which  we 
intimate  no  opinion. 

Judgment  of  the  court  below  reversed  and  judgment  here  for  the 
defendant. 

Referred  to,  2  W.  344 ;  6  H.  254 ;  22  Smith  337. 


Jackson  against  Purdue. 

A  justice  of  the  peace  who  has  entered  two  judgments  in  the  same  suit,  is 
not  entitled  to  two  trial  fees,  if  on  the  first  day  of  entering  judgment  the 
defendant  was  not  present,  and  the  plaintiff  was  willing  to  continue  the  case  ; 
the  utmost  limit  to  which  his  right  could  extend  would  be  to  demand  com- 
pensation for  investigating  the  plaintiff's  claim  and  entering  judgment  by 
default,  for  which  the  fee-bill  allows  but  twelve  and  a  half  cents. 

Qucere,  if  a  justice  who  enters  a  judgment  by  default,  which  is  opened  for 
a  re-hearing  and  defence  made,  and  a  new  judgment  entered,  is  not  entitled 
to  tyro  judgment  fees. 

Where  a  justice  charges  illegal  fees  which  are  endorsed  on  the  execution, 
and  collected  by  the  constable,  the  justice  is  liable  for  the  penalty,  although 
they  are  not  paid  over  to  him. 

The  Act  of  the  28th  of  March  1814,  notwithstanding  it  inflicts  a  penalty 
for  taking  illegal  fees,  is  a  remedial  act,  and  as  such  should  receive  a  liberal 
construction.1 

It  is  not  necessary  for  the  justice  to  make  a  regular  tender  of  amends,  if  the 
other  party,  by  his  conduct,  dispense  with  it,  by  a  previous  refusal  to  accept. 

WRIT  of  error  to  the  Common  Pleas  of  Centre  county. 

This  was  an  action  of  debt  brought  before  a  justice  of  the  peace 
of  Centre  county,  by  John  Jackson  against  Edward  Purdue,  Esq.,  a 
justice  of  the  same  county,  to  recover  the  penalty  of  fifty  dollars 
imposed  by  the  Act  of  28th  March  1814,  on  any  officer  demanding 
or  receiving  illegal  fees  ;  and  was  removed  by  appeal  into  the  Court 
of  Common  Pleas.  On  the  trial  in  the  court  below,  James 
McManus  the  attorney  for  the  plaintiff,  testified  that  on  the  14th 
of  February  1831,  he  served  a  notice  on  Edward  Purdue  the  defend- 
ant, setting  forth  the  plaintiff's  cause  of  action.  That  on  the  25th 
of  that  month,  the  defendant,  Purdue,  called  at  McManus's  office, 
who  informed  him,  he  had  charged  James  Jackson  too  much  costs 
by  at  least  thirty-seven  and  a  half  cents,  that  Purdue  then  tendered 
thirty-seven  and  a  half  cents  in  silver,  which  was  refused  by 
McManus  as  being  insufficient  amends. 

John  Barr  sworn. — This  execution,  Taskar  Knox  v.  James 
Jackson,  I  had  in  my  hands  and  collected  the  money  on  it.  I  after- 
wards saw  Purdue  and  wanted  to  return  the  execution  and  pay  his 

1  Corrected,  8  W.  &  S.  165. 
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costs,  and  tendered  to  him'  all  that  was  coming  to  him  by  the 
endorsement  on  the  execution.  The  twelve  and  a  half  cents  for 
receiving  the  money,  he  would  not  have,  and  said  it  was  mine,  but  I 
refused  to  take  it.  I  told  him  I  had  collected  it  off  Jackson,  and 
unless  he  would  take  it  along  with  the  rest,  I  would  not  pay  him 
any  of  his  costs.  I  showed  him  the  fee  bill,  and  tried  to  satisfy 
him  I  was  not  entitled  to  that  twelve  and  a  half  cents.  He  said  if 
the  money  had  been  paid  to  him,  the  twelve  and  a  half  cents  would 
be  his,  but  as  it  was,  it  was  mine.  I  showed  him  other  executions 
but  he  could  not  be  convinced.  I  have  seen  Purdue  write,  and 
believe  the  execution  to  be  in  his  handwriting,  as  are  all  the  endorse- 
ments on  it  except  my  costs.  I  have  all  the  costs  yet,  as  I  would 
not  give  him  a  part,  unless  he  would  take  the  whole.  I  was  the 
constable  of  Spring  township. 

The  following  bill  of  particulars  of  the  costs  on  the  execution 
were  read : 

m    ,       j£  Summons,  seventeen  cents ;  constable,  twen- 

^|  ty-two   cents ;   judgment,    twenty-five    cents ; 

opening  judgment  for  defendant,  eight  cents; 

>  judgment,  twenty-five  cents  ;  special  bail,  eight 

y          T    t  cents ;    execution   and  return,   twenty  and  a 

J  half  cents  ;  satisfaction,  six  and  a  half  cents  ; 

paying  over  if  paid  to  justice,  twelve  and  a  half  cents;  twelve  and 

a  half  cents  constable's  costs,  if  not  paid  to  justice. 

This  was  the  entry  on  Justice  Purdue's  docket. 

m    k      K  Summons  20th  day  of  May  to  appear  26th, 

")  served  by  copy  on  oath  of  constable,     Plaintiff 

appeared,  defendant's  son  appeared,  and  alleged 

fhis  father  was  not  at  home.     After  hearing 

^  judgment  for  plaintiff.     12th  June  defendant 

James  Jackson.     '     y  .,      .    •,  •,  f 

J  appears,  requests  the  judgment  opened  for  a 

rehearing,  appeared  Saturday  the  19th,  and  after  hearing  judg- 
ment as  before.  July  5th,  P.  Benson,  special  bail,  21st  December 
execution. 

The  same  costs  taxed  as  in  the  bill  of  particulars,  except  the  two 
last  items  of  the  latter,  which  were  not  on  the  docket. 

It  was  also  shown  that  on  neither  of  the  days  of  appearance 
before  the  justice,  were  any  witnesses  sworn  or  examined  on  either 
side,  nor  were  any  books  of  account  produced.  That  on  the  first 
day,  the  defendant  being  absent,  the  plaintiff  at  the  instance  of  the 
defendant's  son,  consented  to  a  continuance,  which  was  disregarded 
by  the  justice,  who  entered  a  judgment  in  favor  of  the  plaintiff. 

That  on  the  second  day  the  plaintiff  exhibited  a  statement  of  his 
claim  that  he  had  drawn  up,  which  was  disputed  by  the  defendant ; 
that  Justice  Purdue,  after  looking  at  it,  said  he  thought  it  all  right. 

On   behalf  of  the  defendant  it  was  proved,   that  Jackson  in 
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company  with  Barr,  the  constable,  called  on  Mr.  Petriken  the 
attorney  of  Esquire  Purdue,  who  told  Jackson  that  he  was  author- 
ized to  give  whatever  was  right  to  compromise  the  matter.  Jackson 
complained  that  twelve  and  a  half  cents  too  much  was  charged  on 
the  execution.  He  was  asked  by  Mr.  Petriken  if  half  a  dollar 
would  satisfy  him  for  this.  Jackson  replied  he  would  have  nothing 
to  do  with  it.  A  dollar  was  next  offered,  which  not  being  accepted, 
he  was  told  by  Mr.  Petriken  that  he  would  give  to  him,  Jackson, 
now,  anything  that  he  would  ask  that  was  reasonable.  The  latter 
replied,  that  the  matter  was  commenced  and  should  go  on.  As  he 
turned  to  go  away,  Mr.  Petriken  said  to  him,  perhaps  the  attorney's 
fees  are  necessary,  I  will  give  you  that  too. 

The  court  below  charged  the  jury : 

That  in  this  case,  if  the  defendant's  own  witness,  Tasker  Knox, 
is  believed,  and  that  he  agreed  to  a  continuance,  he  was  not  enti- 
tled to  two  trial  fees.  No  witnesses  were  examined,  no  person 
sworn ;  there  was  no  trial.  He  had  no  right  to  tax  a  trial  fee  for 
the  first  day,  and  the  tax  of  twenty-five  cents  was  illegal.  The 
charging  twelve  and  a  half  cents  for  receiving  the  money,  was 
illegal.  That  he  has  charged  fees  which  were  not  authorized  by 
the  26th  section  of  the  Act  of  the  28th  March  1814,  is  in  the 
opinion  of  the  court  manifest. 

The  next  inquiry  is,  is  the  offence  complete  before  the  justice 
has  received  the  costs?  This  brings  us  again  to  the  consideration 
of  the  consideration  of  the  26th  section  of  the  Act  of  the  28th 
March  1814. 

1.  If  the  officer  shall  take  greater  or  other  fees  than  is  herein 
before  expressed  and  limited  for  any  service. 

2.  Or  if  any  officer  shall   charge  or  demand  and  take  any   of 
the  fees  herein  before  ascertained,  where  the  business  for   which 
such  fees  are  chargeable,  shall  not  have  been  actually  done  and 
performed. 

We  hold  in  this  case,  that  the  words  charge  or  demand  and 
take,  means  charge  and  take,  or  demand  and  take,  to  bring  the 
officer  within  this  clause. 

3.  Or  if  any  officer  shall  charge  or  demand  any  fee,   for  any 
service  other  than  those  expressly  provided  by  this  act,  such  officer 
shall  forfeit  and  pay  to  the  party  injured  fifty  dollars. 

The  inquiry  in  this  case  is,  were  the  fees  taken  ? 

The  act  is  a  penal  one,  and  is  to  be  construed  strictly.  The 
facts  disclosed  are  to  bring  the  defendant's  case  within  the  first 
provision  of  the  act ;  and  as  we  think,  a  payment  to  the  constable 
is  not  a  payment  to  the  justice,  and  a  taking  by  him,  it  is  the 
opinion  of  the  court,  the  offence  was  not  consummated  until  the 
fees  were  actually  received  by  the  justice.  The  tender  by  the 
defendant  was  incomplete,  and  not  in  accordance  with  the  law. 
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A.n  offer  to  do  this  or  that,  is  not  a  tender ;  it  should  be  the  pro- 
ducing and  offering  to  pay  a  specific  sum  of  money. 

The  plaintiff's  counsel  excepted  to  the  charge,  and  assigned  for 
error. 

1.  The  court  erred  in  instructing  the  jury,  that  a  taking  and 
receiving  of  fees  by  the  constable,  was  not  a  taking  and  receiving 
by  the  justice. 

2.  The  court  erred  in  instructing  the  jury,  that  the  offence  was 
not  consummated,  when  the  justice  charged,  demanded  and  issued 
his  execution  for  the  fees  for  services  which  had  not  been  actually 
done  and  performed  by  him,  viz:  the  sixth  and  a  fourth  cents  for 
entering  satisfaction,  and  the  twelve  and  a  half  cents  for  receiving 
the  money. 

3.  The  court  erred  in  instructing  the  jury,  that  the  offence  was 
not  consummated  until  the.  fees  were  actually  taken  by  the  justice, 
although  they  were  actually  taken  and  received  by  the  constable 
from  the  plaintiff  in  error. 

Potter,  for  the  plaintiff  in  error. 

In  this  case  the  fees  were  taxed  by  the  justice,  and  endorsed  ac- 
cording to  law  on  the  execution,  and  the  same  delivered  to  a  con- 
stable, who  collected  the  money ;  and  although  this  was  not  paid 
over  to  the  justice,  yet  that  fact  is  immaterial,  the  illegal  fees 
having  been  extorted  from  the  defendant,  by  the  order  of  the  justice. 
The  trial  fee  of  twenty-five  cents  should  not  have  been  taxed  by 
the  justice,  no  such  service  having  been  actually  done  and  per- 
formed :  Act  of  28th  March  1814,  sect.  26  ;  Purd.  Dig.  311.  He 
cited  17  S.  &  R.  75 ;  Coats  v.  Wallace,  5  Id.  48 ;  Prior  v.  Craig, 
Id.  518;  Bates  v.  Shaw,  13  Id.  423;  Miller  v.  Smith,12  Id.  145. 

Petriken,  for  the  defendant  in  error. 

The  execution  is  not  imperative,  nor  is  a  receipt  of  the  money 
on  it  by  the  constable  a  receipt  of  illegal  fees  by  the  justice,  for 
the  execution  may  be  set  aside  on  certiorari,  on  the  ground  of  the 
illegality  of  the  fees.  A  mere  demand  is  not  enough  to  constitute 
the  offence,  for  the  law  says  demand  and  take.  The  proof  is,  the 
justice  refused  to  receive  the  twelve  and  a  half  cents,  so  that  as  to 
that,  he  made 'no  demand  for  himself.  Nor  had  any  of  the  fees  in 
the  execution  ever  come  to  the  justice's  hands.  In  usury  or  ex- 
tortion there  must  be  an  actual  taking:  5  Bac.  Abr.  412,  old  ed., 
tit.  Umry;  I  Dall.  216;  10  Mass.  210;  17  Id.  410;  Lincoln  v. 
Shaw. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  legislature  have  shown  great  anxiety  to  restrain 
officers  from  charging  or  taking  illegal  fees,  as  appears  in  the  26th 
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section  of  the  Act  of  28th  of  March  1814.  There  is  another  class 
of  cases,  to  which  the  act  applies.  The  justice  is  prphibited  from 
taking  greater  or  other  fees  than  those  expressed  or  limited  in  the 
act ;  from  charging  or  demanding  and  taking  any  fee,  when  the 
business  for  which  the  charge  is  made,  has  not  been  actually  per- 
formed; and  from  charging  or  demanding  a  fee  for  services,  unless 
the  services  are  expressly  provided  for  by  the  act.  If  the  plaintiff 
consents  to  a  continuance,  the  justice  is  not  entitled  to  two  trial 
fees.  The  utmost  extent,  to  which  his  right  would  extend,  would 
be  to  demand  compensation  for  investigating  plaintiff's  claim,  and 
entering  judgment  by  default,  but  for  this,  the  fee-bill  allows  but 
twelve  and  a  half  cents.  Here  the  justice  has  charged  twenty-five 
cents.  If  the  act  does  not  allow  him  to  charge  two  judgment  fees, 
the  case  comes  within  the  third  class;  and  then,  charging  the  fee, 
without  more,  subjects  the  justice  to  the  penalty,  because  he  would 
charge  a  fee  for  services,  riot  provided  for  by  the  act.  I  incline, 
however,  to  believe,  that  the  justice  may  charge,  in  some  cases, 
two  judgment  fees;  as  suppose,  a  judgment  by  default,  opened  for  a 
re-hearing,  and  judgment  again  rendered,  on  trial,  a  defence  having 
been  made  by  defendant.  This  case  comes  within  either  the  first  or 
second  class.  If  the  penalty  has  been  incurred,  it  is  because  the 
justice  has  charged  and  taken  a  fee,  where  the  business  for  which 
the  charge  is  made,  has  not  been  actually  performed,  or  because 
he  has  taken  a  greater  fee,  than  the  fee-bill  allows.  And  whether 
it  falls  within  the  first  or  second  class,  the  question  is  the  same.  It 
will  be  observed,  that  the  charge  was  made  by  the  justice  and  en- 
dorsed on  the  execution ;  that  the  fee  charged  was  collected  by  the 
constable  but  has  not  been  paid  over  to  the  justice.  Is  that  a  taking 
by  the  justice?  We  think  it  is.  The  object  of  the  act  was  to  shield 
debtors  from  oppression,  and  particularly  to  guard  against  compen- 
satory fees  to  officers.  The  penalty  is  given  to  the  party  injured, 
and  whether  the  charge  is  made  ignorantly,  or  oppressively  and 
fraudulently,  is  immaterial.  The  penalty  is  incurred  by  the  fact  of 
taking,  in  the  two  first  classes,  or  by  the  act  of  charging  the  fee 
in  the  third.  I  agree  that  to  incur  the  penalty  in  the  second  class, 
the  justice  must  charge  and  take  or  demand  and  take  a  fee  for  ser- 
vices, for  which  he  has  a  right  to  charge,  but  where  the  services 
have  not  been  actually  done  or  performed.  So  that,  whether  the 
offence  fall  within  the  first  or  second  class,  the  question  turns  upon 
the  point,  whether  there  has  been  a  taking,  within  the  meaning  of 
the  act.  There  is  no  doubt,  the  justice  made  an  illegal  charge,  and 
so  the  court  instructed  the  jury;  but  it  has  been  argued,  and  so  the 
court  ruled,  that  the  offence  is  not  consummated,  because  the  con- 
stable, and  not  the  justice  received  the  fees.  The  Act  of  Assembly, 
although  it  inflicts  a  penalty  on  the  justice,  is  a  remedial  act,  and 
as  such  should  receive  such  a  construction  as  to  carry  into  effect 
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the  intention  of  the  legislature,  provided  it  may  be  done  without 
doing  violence  to  the  words  of  the  act.  The  constable  acted  in 
obedience  to  a  warrant  of  the  justice,  under  process  placed  in  his 
hands  by  the  justice.  The  injury  is  the  same  to  the  defendant  whether 
the  justice  received  the  illegal  fee  or  not.  The  debtor  has  been 
compelled  to  pay  an  illegal  fee,  by  authority  derived  from  the  jus- 
tice, and  is  entitled  to  the  penalty.  The  act  not  only  operates  as  a 
punishment  upon  the  justice,  but  serves  to  remunerate  the  debtor  for 
the  wrong  done,  by  the  illegal  seizure  and  sale  of  his  goods.  The 
constable  is  something  more,  as  regards  the  collecting  of  the  ille- 
gal fees,  than  the  agent  of  the  justice;  he  is  the  officer  of  the  law, 
and  as  such,  bound  to  obey  its  mandate,  without  a  nice  inquiry  into 
the  legality  or  illegality  of  his  charges.  And  if  he  were  the  agent, 
merely  acting  under  the  command  of  his  principal,  it  would  be  an 
illegal  taking.  The  third  section  of  the  fee-bill  speaks  of  fees  taken 
by  the  sheriff.  It  would  be  a  narrow  construction,  to  say,  that 
illegal  fees,  levied  upon  a  defendant  by  a  sheriff,  through  his  depu- 
ties, does  not  subject  him  to  the  penalty,  although  at  the  time  of  suit 
they  may  not  have  been  actually  paid  over  to  the  sheriff.  I  speak 
of  those  cases  where  the  deputy  acts  in  obedience  to  the  commands 
of  the  sheriff.  Unless  we  give  the  act  this  construction,  it  leaves 
the  debtor,  without  any  effectual  remedy  for  an  injury,  which  as 
it  is  against  the  laws,  may  be  of  the  most  oppressive  kind.  There 
would  be  danger  of  collusion  between  the  justice  and  the  constable. 
It  would  in  some  cases,  be  difficult  for  the  party  aggrieved  to  know 
when  to  bring  suit.  Success  would  depend  upon  his  showing  that 
the  money  had  been  actually  received  by  the  justice.  If  suit  were 
delayed,  arising  from  the  uncertainty  which  would  be  produced 
by  such  a  state  of  things,  the  justice  might  protect  himself  by  the 
Act  of  Limitations,  and  which,  in  favor  of  justices,  is  but  six 
months.  As  justices  may  sometimes  inadvertently  commit  errors, 
the  law  enables  them  to  protect  themselves  by  tender  of  amends, 
of  the  sufficiency  of  which  the  jury  is  to  judge.  If  the  testimony 
is  worthy  of  credit,  the  justice  was  anxious  to  make  amends,  but 
was  prevented  from  doing  so  by  the  unreasonable  conduct  of  the 
plaintiff.  On  a  second  trial,  it  may  be  worthy  of  inquiry,  whether 
the  plaintiff  has  not  dispensed  with  the  tender.  It  is  very  true,  as 
was  stated  by  the  Court  of  Common  Pleas,  that  the  mere  offer  to 
pay  money,  is  not,  in  legal  strictness,  a  tender :  2  Dall.  190.  But 
if  a  man  is  bound  to  do  a  thing,  he  must  either  do  it,  or  offer  to  do 
it;  if  no  objections  are  made,  he  must  show  that  he  made  the  ten- 
der in  a  regular  manner;  but  this  is  not  necessary,  if  the  other 
party  by  his  conduct  dispense  with  a  regular  tender,  by  a  previous 
refusal  to  accept  it:  Blight  v.  Ashley  et  al.,  1  Peters's  R.  24. 
Where  the  justice  shows  himself  willing  to  make  amends,  and 
makes  a  specific  offer;  the  least  the  other  can  do  is  to  make  known 
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his  objection,  if  ho  have  any,  and  to  inform  the  justice  what  compen- 
sation he  expects.1  But  if  instead  of  doing  this,  he  walks  off,  and 
declares  he  will  have  nothing  to  do  with  it,  that  the  law  must  take 
its  course,  it  is  difficult  to  imagine  for  what  good  purpose  the  law 
should  exact,  what  under  the  circumstances,  would  be  useless,  a 
final  and  regular  tender. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Referred  to,  and  dictum  corrected,  8  W.  &  S.  165,  "  It  is  a  mistake  *  *  * 
to  call  it  a  remedial  act ;  for  it  is  in  truth  a  penal  statute  and  as  such  must 
be  strictly  construed,"  per  ROGERS,  J. 

Followed,  5  H.  252. 

1  See  McConahy  v.  Courtney,  7  W.  491. 


Graves  against  Beckwith. 

Where  A.  was  brought  before  a  justice  of  the  peace  on  a  capias,  the  3d 
September  1831,  and  at  his  instance  the  cause  was  continued  until  the  1st 
of  October  ensuing  ;  upon  B.'s  entering  into  the  following  recognisance  :  "  B. 
bound  in  $200  as  special  bail  for  the  appearance  of  the  defendant  in  this 
cause  :  acknowledged  3d  September  Ib31,  before  me.  Job  Geir,  J.  P.  Held, 
that  this  is  not  a  recognisance  of  special  bail,  within  the  provisions  of  the 
second  section  of  the  Act  of  1810  for  the  recovery  of  demands  not  exceeding 
$100,  but  is  a  recognisance  under  the  eighth  section  of  the  said  act,  for  the 
appearance  of  the  defendant,  the  condition  whereof  is  forfeited,  by  his  not 
appearing  in  person  on  the  day  fixed — the  word  special,  in  such  recogni- 
sance, being  regarded  as  surplusage. 

The  appearance  of  an  attorney  for  defendant,  on  the  day  appointed  in  such 
recognisance,  the  defendant  himself  not  appearing,  is  no  performance  of  its 
condition. 

On  a  scire  facias  against  B.  as  bail  of  A.,  it  is  competent  for  the  plaintiff 
to  give  in  evidence  the  note  of  A.  on  which  the  original  suit  was  founded, 
to  ascertain  the  amount  of  the  demand. 

ERROR  to  the  Court  of  Common  Pleas  of  Tioga  county. 
This  cause  was  argued  by  Rathbone  and  Parsons,  for  the  plain- 
tiff in  error. 

Williston,  for  the  defendant  in  error. 

The  facts  of  the  case  are  fully  detailed  in  the  opinion  of  the 
court,  which  was  delivered  by 

KENNEDY,  J. — This  action  was  brought  before  a  justice  of  the 
peace,  upon  a  recognisance  taken  before  him  of  the  plaintiff  in 
error,  in  the  sum  of  two  hundred  dollars  "as  bail  for  the  appear- 
ance of  a  certain  Ezra  Southworth,  on  the  first  day  of  October, 
then  next  following  the  date  of  the  recognisance,  to  answer  the 
defendant  in  error,  at  whose  suit  Southworth  had  been  arrested. 
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and  brought  before  the  justice,  upon  a  capias  issued  by  him  The 
demand  of  Beckwith,  the  defendant  in  error,  for  which  the  capias 
had  been  sued  out  against  Southworth,  was  founded  upon  a  note, 
bearing  date  the  28th  of  August  1828,  drawn  by  Southworth  and 
Samuel  Hammond  in  favor  of  Beckwith.  Hanrmond  was  also 
embraced  in  the  capias,  but  not  found  by  the  constable.  On  the 
3d  of  September  1831,  Southworth  was  brought  by  the  constable 
upon  the  capias  before  the  justice,  to  answer  Beckwith.  South- 
worth  alleging  he  was  not  ready  for  trial,  then  prayed  a  post- 
ponement of  the  trial  of  the  cause  until  the  first  day  of  October, 
then  next  following,  which  was  granted  by  the  justice,  upon  his 
giving  the  plaintiff  in  error,  bail,  for  his  appearance  before  the 
justice  again  on  that  day.  For  that  purpose  Graves,  the  plaintiff 
in  error,  entered  then  into  the  following  recognisance,  "Hobart  B. 
Graves  bound  in  two  hundred  dollars,  as  special  bail  for  the  appear- 
ance of  the  defendant  in  the  cause ;  acknowledged  Sept.  3d  1831, 
before  me  Job  Geir,  J.  P."  On  the  first  of  October  following,  N. 
H.  Purple  appeared  as  attorney  for  the  plaintiff  in  that  suit,  and 
Joseph  Wilson  appeared  as  attorney  for  the  defendant,  but  the 
defendant  himself  did  not  appear  in  person.  The  plaintiff,  by 
his  attorney,  objected  to  the  defendant's  appearing  by  attorney, 
unless  he  also  appeared  himself  in  person,  and  claimed  that  the 
recognisance  of  his  bail  should  be  forfeited,  if  he  did  not  do  so. 
Southworth,  the  defendant,  did  not  appear  in  person,  by  which 
the  justice  considered  the  recognisance  of  his  bail  forfeited,  and 
that  in  his  absence,  no  judgment  or  further  proceeding  could  be 
given  or  had  against  him.  This  suit  was  instituted  shortly  after 
that  before  the  justice,  by  issuing  a  writ  of  scire  facias  upon  the 
recognisance,  considering  it  as  having  been  forfeited.  The  writ  of 
scire  facias,  issued  by  the  justice,  recited  the  recognisance  in  the 
following  words:  "whereas,  the  said  Hobart  B.  Graves,  of  said 
county,  then  and  there  became  bound  before  our  said  justice,  in  a 
recognisance  of  two  hundred  dollars,  conditioned  that  Ezra  L. 
Southworth  should  be  and  appear  before  the  said  justice,  at  his 
office  in  said  Lawrenceville,  on  the  first  day  of  October,  A.  D.  1831, 
at  one  o'clock  P.  M.,  and  not  depart  the  court  without  leave,  &c." 

The  justice  rendered  a  judgment  against  the  plaintiff  in  error 
for  the  amount  of  the  debt,  which  was  under  a  hundred  dollars, 
which  the  defendant  in  error  proved  was  owing  to  him  by  Ezra  C. 
Southworth,  and  for  which  he  had  brought  the  suit  in  which  the 
plaintiff  in  error  became  bail  for  Southworth's  appearance  in  the 
manner  above  stated.  And  from  this  judgment  the  plaintiff  in 
error  appealed  to  the  next  county  Court  of  Common  Pleas,  where 
the  cause  was  afterwards  tried  upon  the  following  issues : 

1st.  Plea.  No  such  recognisance  as  is  recited  in  the  writ  of  scire 
facias :  and  replication,  that  there  is  such  a  recognisance. 
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2d.  Plea.  Appearance  of  the  defendant  according  to  the  condi- 
tion :  and  replication,  that  he  did  not  appear  according  to  the 
condition. 

3d.  Plea.  No  judgment  or  execution  against  the  principal :  and 
a  demurrer  to  it. 

The  court  below  gave  judgment  upon  the  demurrer  in  favor  of 
the  plaintiff,  and  upon  the  trial  of  the  issues  of  fact,  permitted  the 
plaintiff  to  give  in  evidence  to  the  jury,  against  the  objection  of 
the  defendant,  the  recognisance  already  recited,  and  the  note,  and 
charged  the  jury,  that  Southworth,  not  having  appeared  in  person 
before  the  justice,  on  the  day  mentioned  in  the  recognisance  for 
that  purpose,  was  a  forfeiture  of  the  defendant's  recognisance,  and 
entitled  the  plaintiff  to  maintain  this  action  ;  and  that  the  plaintiff 
had  a  right  to  recover  the  amount  of  the  debt  due  to  him  by  Ezra 
C.  Southworth,  the  principal,  for  which  he  had  brought  his  suit 
before  the  justice,  together  with  the  costs  of  that  suit.  That  the 
note  given  in  evidence  to  them,  was  evidence  of  the  plaintiff's 
demand  in  the  original  suit. 

Eight  exceptions  or  errors  have  been  taken  and  filed  here,  to  the 
judgments  and  proceedings  had  in  this  case  below,  which  may  all 
be  considered  and  disposed  of  by  solving  the  following  questions  : 

1st.  Was  there  any  material  variance  between  the  recognisance 
given  in  evidence,  and  the  one  recited  in  the  writ  of  scire  facias? 

2d.  Had  the  justice  any  authority  under  the  Act  of  Assembly 
passed  the  20th  of  March  1810,  entitled  "An  Act  to  amend  and 
consolidate  with  its  supplements  the  Act  entitled  an  Act  for  the 
recovery  of  debts  and  demands  not  exceeding  one  hundred  dollars, 
before  a  justice  of  the  peace,  and  for  the  election  of  constables,  and 
for  other  purposes,"  to  take  such  a  recognisance;  and  if  he  had, 
whether  was  it  taken  under  and  in  conformity  to  the  provisions  con- 
tained in  the  second  or  in  the  eighth  section  of  the  act  ? 

3d.  Was  the  note  properly  admitted  in  evidence  to  the  jury  ? 

With  respect  to  the  first  question.  It  appears  to  me  that  the 
recognisance  recited  in  the  writ  of  scire  facias  is  substantially  the 
same  with  that  given  in  evidence.  The  amount  or  sum  of  money 
mentioned  in  both  are  the  same,  as  also  the  date  and  terms  through- 
out, except  the  words  "as  special  bail,"  which  are  omitted  in  the 
writ,  and  which  I  shall  show  hereafter  are  insufficient  to  determine 
the  true  character  and  nature  of  this  recognisance.  The  recog- 
nisance was  therefore  properly  received  in  evidence  on  the  trial  of 
the  first  issue. 

In  order  to  decide  the  second  question  correctly,  it  is  necessary 
to  refer  to  the  second  and  eighth  sections  of  the  Act,  Purdon's 
Dig.  495  and  498.  Upon  the  second  section,  justices  of  the  peace, 
upon  complaint  being  made  to  any  one  of  them,  are  empowered  to 
issue  a  summons,  if  the  party  complained  of  be  a  freeholder,  if  not, 
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either  a  summons  or  warrant  of  arrest,  which  is  usually  called  a 
capias,  directed  to  a  -constable.  If  a  warrant  of  arrest  be  issued, 
the  constable  is  commanded  thereby  to  cause  the  defendant  to 
appear  before  the  justice,  forthwith,  on  the  service  of  the  writ ;  but 
it  is  also  provided  by  the  same  section  "that  in  all  cases  where  a 
warrant  or  capias  is  issued  against  the  person  of  a  debtor,  it  shall 
and  may  be  lawful  for  the  constable  to  take  bail  for  the  appearance 
of  the  defendant  before  the  justice,  from  whom  the  said  warrant  or 
capias  may  have  been  issued,  in  the  following  words:  "We,  A.  B. 

and  C.  D.,  are  held  and  firmly  bound  unto  E.  F.,  constable  of , 

or  order,  in  the  sum  of ,  on  condition  that  the  said  A.  B. 

shall  be  and  appear  before  G.  H.,  Esq.,  justice  of  the  peace,  in  the 

said  township  of ,  on  the  —  day  of ,  to  answer , 

in  a  plea .     Witness  our  hands,  the day  of ." 

And  if,  on  the  return  of  the  said  warrant  or  capias,  the  defendant 
shall  not  appear  and  enter  bail  before  the  justice,  in  the  nature  of 
special  bail,  the  constable  may  assign  the  obligation  to  the  plaintiff, 
if  he  will  accept  the  same,  which  obligation  may  be  sued  in  the 
name  of  the  plaintiff,  as  assignee  of  the  said  constable,  &c.,  &c., 
but  if  the  defendant  shall  appear  and  enter  special  bail,  the  justice 
may  proceed  to  a  final  determination  of  the  svit,  according  to  law  ; 
and  after  judgment,  such  bail  shall  be  proceeded  against  by  scire 
facias,  and  shall  be  liable  in  the  same  manner  as  special  bail  now 
is  liable,  in  eases  in  the  Courts  of  Common  Pleas,  and  may  surren- 
der the  principal  to  the  jail  of  the  proper  county,  within  ten  days 
after  the  service  of  the  writ  of  scire  facias,  in  discharge  of  the  bail. 
Nevertheless,  the  bail  to  the  constable  may  enter  sufficient  special 
bail  to  the  suit,  or  cause  it  to  be  entered  at  the  return  of  the  war- 
rant or  capias,  in  discharge  of  the  obligation,  when  the  defendant 
may  neglect  or  refuse  to  appear,  in  which  case  injustice  may  pro- 
ceed in  the  same  manner  as  if  the  defendant  had  appeared."  The 
eighth  section  further  directs,  "  that  upon  the  affidavit  of  either 
party  or  their  agent,  that  the  testimony  of  any  material  witness  is 
wanted,  who  resides  out  of  the  county,  or  from  his  infirmity  of  body 
or  other  causes,  cannot  be  obtained  personally,  the  cause  shall  be 
postponed  to  a  day  certain,  within  such  reasonable  time  as  the  dis- 
tance of  the  witness,  the  season  of  the  year  and  the  circumstances 
of  the  roads  may  render  it  proper  to  obtain  the  deposition  of  the 
witnesses  wanted;  and  wherever  a  cause  is  postponed  at  the 
instance  of  the  defendant,  he  shall  enter  into  a  recognisance,  in 
a  sum  sufficient  to  cover  the  demand  in  question,  together  with  the 
costs,  with  one  sufficient  surety,  for  his  appearance  on  the  day  fixed, 
as  aforesaid:"  Now  it  is  very  obvious,  that  by  the  express  terms 
of  the  second  section,  that  the  bail  there  spoken  of  and  provided 
for,  and  which  is  to  be  entered  before  the  justice,  is  not  bail  for 
the  appearance  at  or  on  a  particular  day,  before  the  justice,  but 
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bail  in  the  nature  of  special  bail,  which  is,  that  if  the  defendant 
be  cast  in  the  action,  that  he  will  either  pay  the  condemnation- 
money,  or  surrender  himself  to  the  jail  of  the  county,  or  that  the 
bail  will  do  this  for  him.  Thus  it  appears  that  the  condition  of  a 
recognisance  of  special  bail,  is  altogether  different  from  the  one 
which  was  entered  in  the  present  case,  which  was  "  for  the  appear- 
ance of  the  defendant  in  that  cause,  on  the  first  day  of  October, 
then  next  following."  If  the  justice  had  proceeded  no  further  in 
his  memorandum  or  entry  of  the  recognisance  of  bail,  than  the 
words  "special  bail,"  it  might  with  some  propriety  have  been 
alleged,  that  it  was  a  recognisance  of  special  bail  within  the  provi- 
sions of  the  section ;  for  then  the  law  might  have  supplied  the 
appropriate  remedy  to  a  recognisance  of  special  bail ;  or  the  justice 
from  his  memorandum  might  have  made  it  out  in  due  form  after- 
wards, but  he  has  annexed  a  condition  which  is  incompatible  with 
that  of  special  bail,  and  cannot  be  changed.  The  condition  here, 
then,  being  set  out  by  the  justice  at  full  length,  no  other  can  be 
substituted  ;  it  must  determine  the  true  nature  of  the  recognisance, 
and  control  the  word  "special,"  which  must  be  regarded  as  sur- 
plusage. If  the  defendant  in  the  original  action  had  appeared  on 
the  1st  of  October  1831,  at  the  hour  to  which  the  hearing  of  the 
case  was  adjourned,  in  his  proper  person,  and  the  trial  had  gone  on, 
and  judgment  been  given  in  favor  of  the  plaintiff  against  the 
defendant  there,  for  a  sum  within  the  justice's  jurisdiction,  and  the 
defendant  had  afterwards  withdrawn  himself,  so  that  neither  his 
property  nor  body  could  have 'been  found  by  the  constable  upon  an 
execution  put  into  his  hands ;  and  in  a  return  made  thereto  by  the 
constable  of  "no  goods  nor  body,"  a  scire  facias  had  been  issued 
against  the  plaintiff  in  error,  upon  his  recognisance,  would  he  not 
have  said  at  once,  it  was  impossible  that  he  should  be  made  liable 
to  the  plaintiff's  suit  upon  this  recognisance  ;  for  the  condition  of 
it  had  been  performed,  that  the  defendant  then  had  appeared  at  the 
very  day  and  hour  fixed,  according  to  the  express  terms  of  the  con- 
dition of  the  recognisance,  and  that  the  record  of  the  justice  showed 
all  this  to  be  so  ?  No  doubt  but  he  would ;  and  without  changing 
the  terms  of  the  condition,  which  no  one  will  pretend  could  or  ought 
to  be  done,  he  could  not  in  that  case  have  been  made  liable. 
Special  bail  being  the  only  bail  which  the  justice,  under  the  second 
section  of  the  act,  was  authorized  to  take,  and  it  having  been  shown 
that  the  recognisance  taken  in  this  case,  is  not  one  of  special  bail, 
it  follows  of  course,  that  the  justice  had  no  authority  and  did  not 
take  it  under  this  section. 

Let  us  now  turn  to  that  part  of  the  eighth  section  which  has  been 
recited.  By  this  section  we  have  seen,  that  "wherever  a  cause  is 
postponed  at  the  instance  of  the  defendant,  he  shall  enter  into  a 
recognisance  for  a  sum  sufficient  to  cover  the  demand  in  question, 

3  p.  &  W.— 34 
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together  with  the  costs,  with  one  sufficient  surety  for  his  appear- 
ance on  the  day  fixed  as  aforesaid.  Now  it  does  appear  to  me,  that 
the  occasion  upon  which  this  recognisance  was  taken,  as  well  as  the 
terms  in  which  it  was  entered,  are  both  provided  for  here,  most 
expressly. 

Ezra  C.  Southworth,  the  defendant  in  the  original  action, 
appeared  before  the  justice,  and  asked  for  a  postponement  of  the 
cause,  until  the  first  day  of  October,  then  next  following.  After 
satisfying  the  justice,  that  it  was  proper  to  grant  this,  what  then 
did  that  part  of  the  section  just  recited  require  ?  I  answer,  pre- 
cisely that  which  has  been  done  by  the  justice  in  this  case.  The 
taking  of  "  a  recognisance  for  a  sum  sufficient  to  cover  the  demand 
in  question,  together  with  costs,  with  one  sufficient  surety  for  his 
appearance  on  the  day  fixed  as  aforesaid. 

It  has  been  contended,  that  this  section  was  only  intended  to 
apply  to  defendants,  who  were  sued  by  summons ;  but  the  terms  of 
the  section  will  warrant  no  such  distinction.  Besides,  it  may  well 
be  doubted,  whether  it  would  be  consistent  with  the  other  provisions 
contained  in  the  act,  in  favor  of  freeholders,  to  make  it  applicable 
to  all  cases  of  those  who  are  sued  by  summons ;  and  if  a  distinc- 
tion of  any  sort  is  to  be  made,  it  would  be  to  extend  it  to  the  case 
of  every  defendant  who  is  not  a  freeholder,  whether  sued  by 
summons  or  warrant  of  arrest. 

It  having  been  established  that  the  justice  had  an  authority  to 
take  this  recognisance  under  the  eighth  section  of  the  act,  it  remains 
to  be  inquired  into,  whether  the  appearance  of  an  attorney,  on  the 
day  fixed  by  the  recognisance,  for  the  defendant,  was  a  performance 
of  its  condition.  That  it  is,  can  scarcely  be  imagined,  I  think  after 
reading  the  sections  of  the  act  already  recited.  It  is  manifest  from 
the  tenor  of  the  second  section,  that  where  the  defendant  has  been 
called  upon  to  answer  the  plaintiff  under  a  warrant  of  arrest,  that 
a  trial  cannot  be  had,  nor  yet  a  judgment  obtained  against  him, 
without  his  being  personally  present  before  the  justice  at  the  time, 
or  delivered  upon  special  bail,  such  as  I  have  specified  above.  It 
is  unnecessary  for  the  determination  of  this  case,  to  decide  whether 
the  plaintiff  in  error  might  not  on  the  day  of  appearance  before 
the  justice,  have  entered  sufficient  special  bail  for  the  defendant, 
and  then  as  his  agent  have  demanded  a  trial,  and  have  compelled 
the  plaintiff  to  have  proceeded  with  the  trial  of  the  cause  in  the 
same  manner  as  if  the  defendant  had  appeared  himself.  This,  by 
the  express  terms  in  the  close  of  the  second  section,  might  have 
been  done  by  the  bail  to  the  constable,  in  case  the  defendant 
neglected  or  refused  to  appear  on  the  day  fixed  for  that  purpose  in 
the  bail-bond. 

I  cannot  entertain  the  least  shadow  of  doubt,  but  that  the  condi- 
tion of  the  recognisance  in  this  case,  was  forfeited ;  and  that  the 
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plaintiff  below,  had  a  just  right  to  maintain  his  action,  which  brings 
us  to  the  third  question :  Was  the  note  properly  admitted  in 
evidence? 

That  part  of  the  second  section  under  which  this  recognisance 
was  taken,  requires  that  it  shall  be  "for  a  sum  sufficient  to  cover 
the  demand  in  question,  together  with  the  costs."  Thus  it  appears 
that  the  avowed  object  of  the  recognisance  is  to  secure  the  plaintiff 
in  the  recovery  of  his  demand  against  the  original  defendant, 
together  with  the  costs  of  suit.  By  this  must  be  meant  the  amount 
that  is  justly  due  to  him,  because  it  would  be  highly  unjust  for  him 
to  recover  more ;  but  how  is  this  amount  to  be  ascertained,  if  he  is 
not  to  be  permitted  to  give  evidence  of  it,  and  the  very  best  evi- 
dence, too,  that  the  nature  of  the  case  admits  ?  For  the  demand 
of  the  defendant  in  error  against  Southworth,  the  original  defend- 
ant, being  grounded  upon  a  note,  the  note  itself  was  the  very  best 
evidence  of  the  demand,  after  it  was  found  to  have  been  drawn  by 
Southworth. 

From  the  opinion  of  this  court  delivered  upon  the  second  ques- 
tion, it  follows  that  the  plaintiff  in  error's  third  plea  in  the  court 
below  was  (not)  available  in  law,  and  the  decision  of  the  court 
upon  it  was  correct.  The  judgment  is  affirmed. 


Wilson  et  als.  against  Commonwealth. 

A  cause  having  been  referred  by  consent  to  an  auditor,  to  report  the  sum 
due,  if  any,  to  the  plaintiff,  and  the  facts  connected  with  any  disputed  items 
in  the  case,  and  his  judgment  thereon,  the  auditor  made  a  report  accordingly, 
upon  which  the  court  rendered  a  judgment :  Held,  that  such  judgment  is  not 
the  subject  of  a  writ  of  error,  unless  the  parties  had  agreed  it  should  be. 

ERROR  to  Huntingdon  county. 

A  suit  was  brought  upon  an  administration  bond  in  the  name  of 
the  Commonwealth  against  Thomas  Wilson  and  Wray  Maize,  sur- 
viving obligors  in  a  bond  with  John  Adams  and  James  Barbour, 
and  judgment  obtained  for  the  penalty.  Upon  this  judgment  five 
writs  of  scire  facias  issued  for  the  use  of  different  persons  having 
claims  against  the  administrators ;  in  each  case  this  entry  was 
made :  "  And  now,  to  wit,  April  13th  1831,  this  cause  referred  by 
consent  to  D.  R.  Porter,  who  is  to  report  the  sum  due,  if  any,  to 
the  plaintiff,  and  the  facts  connected  with  any  disputed  items  in  the 
case,  and  his  judgment  thereon  ;  ex  parte  rule  on  ten  days'  notice." 
The  auditor  made  a  report  in  each  case,  which  was  read,  arid  judg- 
ment entered  thereon  by  the  court,  without  exceptions  having  been 
filed.  This  writ  of  error  was  then  sued  out,  upon  which  the  original 
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judgment  and  all  the  judgments  upon  the  writs  of  scire  facias  were 
brought  up. 

A.  P.  Wilson,  for  defendant  in  error,  contended  that  the  writ 
of  error  could  not  be  supported,  1.  Because  the  judgments  were 
not  the  subjects  of  writs  of  error ;  and  2.  If  they  were,  six  several 
judgments  could  not  be  removed  by  the  same  writ. 

Potter,  for  plaintiff  in  error. — This  was  not  a  reference  under 
the  Act  of  1705,  and  if  it  was,  the  errors  appear  upon  the  face  of 
the  reports,  and  therefore  the  judgments  thereon  may  be  reversed 
on  error :  Button  v.  Horn,  7  S.  &  R.  228 ;  Harker  v.  Elliot,  Id. 
284 ;  Gratz  v.  Phillips,  14  Id.  151 ;  Bellas  v.  Levy,  2  Rawle  21 ; 
Kline  v.  Guthart,  2  P.  &  W.  496. 

The  whole  proceedings  were  predicated  upon  the  original  judg- 
ment for  the  penalty,  and  it  was  really  a  settlement  of  an  estate ; 
unless  the  whole  was  thus  exhibited  by  one  writ  of  error,  it  would 
have  been  unintelligible. 

Sell,  in  reply,  not  heard. 

PER  CURIAM. — There  is  no  substantial  difference  between  this 
case  and  Kline  v.  Guthart.  By  the  terms  of  the  submission,  the 
auditor  was  indeed  required  to  report  the  facts  connected  with  the 
disputed  items,  but  there  is  no  agreement  that  his  statement  shall 
be  taken  as  a  special  verdict ;  under  such  an  agreement,  there 
might,  perhaps,  be  no  objection  to  proceed  on  a  case  stated  by  an 
auditor  as  if  it  were  stated  by  the  parties  themselves ;  but  if  they 
mean  to  make  the  report  a  ground  of  error,  they  should  say  so, 
else  they  must  be  taken  to  have  agreed  to  abide  by  the  decision  of 
the  tribunal  of  their  choice.  And  the  whole  case  ought  to  be 
stated,  instead  of  the  facts  connected  with  particular  parts  of  it,  in 
order  to  enable  the  court  to  give  final  judgment  for  the  party  who 
ought  to  have  had  judgment  in  the  court  below,  else  it  would  have 
to  be  sent  back,  in  order  to  be  re-stated,  or  otherwise  determined 
by  a  jury.  But  a  statement  of  the  facts  connected  with  particular 
parts  of  the  case,  would  be  so  defective  that  no  agreement  could 
cure  it,  or  enable  the  court  to  proceed  upon  it. 

Judgment  affirmed. 

Followed,  5  R.  337. 
Referred  to,  5  Wr.  412. 
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Holliday  against  Suinmerville. 

In  an  action  on  the  case  against  a  devisee,  to  recover  a  legacy  charged  on 
land,  in  which  the  issue  is  upon  the  plea  of  payment,  it  would  be  error  to 
reject  the  evidence  of  the  devise,  because  the  action  could  not  be  maintained, 
for  want  of  proper  parties. 

"  My  son  William  shall  have  the  tract  of  land  he  now  lives  on,  provided 
he  pays  to  my  other  three  children  30(K,"  &c.,  is  not  such  a  devise  as  creates 
a  conditional  estate  in  William  ;  but  the  land  is  thereby  made  the  fund  for 
the  payment  of  the  legacy,  and  the  personal  estate  is  exempted. 

An  action  cannot  be  maintained  by  the  legatee  against  the  devisee  of  the 
land  alone,  to  recover  his  legacy  ;  the  executor  must  be  joined. 

ERROR  to  the  Common  Pleas  of  Huntingdon  county. 

In  this  action  on  the  case,  in  the  court  below,  James  Summerville 
and  Ruth  his  wife,  were  plaintiffs,  and  William  Holliday,  executor 
of  William  Holliday,  deceased,  was  defendant.  The  plaintiff  sought 
to  recover  a  legacy,  created  by  the  following  clause  in  the  will  of 
William  Holliday,  Sr.,  deceased:  "It  is  my  will,  that  my  son 
William  shall  have  the  tract  of  land  he  now  lives  on,  provided  he 
pays  to  my  other  three  children,  viz :  John,  Ruth  and  Mary,  three 
hundred  pounds,  to  be  paid  in  the  following  manner,  &c."  The 
defendant  was  the  executor  of  the  devisee.  The  plaintiff  having 
offered  in  evidence  the  will,  it  was  objected  to,  on  the  general 
ground,  that  the  action  could  not  be  maintained  against  the  devisee, 
the  court  overruled  the  objection,  and  sealed  a  bill  of  exceptions. 
A  verdict  and  judgment  were  rendered  for  the  plaintiffs,  to  reverse 
which  this  wrk  of  error  was  sued  out. 

Bell  and  Potter,  for  plaintiffs  in  error,  whom  the  court  declined 
to  hear. 

Miles  and  Blanchard,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  will  was  in  support  of  the  declaration  on  which 
the  defendant  had  taken  issue,  and  ought,  for  that  reason,  to  have 
been  submitted  to  the  jury :  Houston  v.  Moor,  3  S.  &  R.  169,  and 
in  a  case  at  Philadelphia,  not  yet  reported. 

William  Holliday  made  his  last  will  and  testament,  and  among 
other  things,  devised  as  follows  :  "  It  is  my  will  that  my  son  William 
shall  have  the  tract  of  land  he  now  lives  on,  provided  he  pays  to 
my  other  three  children,  viz :  John,  Ruth  and  Mary,  three  hundred 
pounds,  to  be  paid  in  the  following  manner,  one  hundred  pounds  to 
be  paid  one  year  after  my  decease,  and  two  hundred  pounds  to  be 
paid  one  year  after,  deducting  the  sum  of  twenty-four  pounds  five 
shillings,  which  sum  I  owe  to  him,  out  of  said  three  hundred  pounds. 


534  SUPREME  COURT  OF  PA.  [Suntwry. 

[Holliday  v.  Summerville.] 

The  suit  is  brought  by  James  Summerville  who  intermarried  with 
Ruth,  and  his  wife,  against  the  devisee.  The  defendant  objects 
that  the  executors  should  be  joined  in  the  suit;  and  ever  since  the 
case  of  Brown  v.  Furer,  this  point  must  be  considered  as  settled, 
although  before  that  decision  there  was  doubt  as  to  the  proper 
parties  to  the  suit.  I  look  upon  this  as  such  a  charge,  as  to  make 
the  land  the  fund  primarily  liable  for  the  payment  of  the  legacy ; 
and  as  also  exempting  the  personal  estate  from  the  payment ;  it  is 
not  as  has  been  contended,  in  the  nature  of  a  conditional  estate. 
It  is  then,  impossible  to  distinguish  this,  from  the  case  of  Brown  v. 
Furer,  4  S.  &  R.  217,  and  Gause  v.  Wiley,  4  Id.  509.  In  order 
to  do  complete  justice,  as  is  said  in  one  of  the  cases,  it  would  seem 
right  that  the  terre  tenant  should  be  called  on ;  because  they  have 
an  immediate  interest  in  the  land.  There  is  great  reason,  also,  for 
including  the  executor  in  the  action,  because  by  our  law,  all  the 
lands  are  liable  to  the  payment  of  the  testator's  debts,  and  m-ay  be 
taken  in  execution  on  a  judgment  against  the  executor.  It  is 
proper,  therefore,  to  afford  the  executor  an  opportunity  of  showing, 
that  the  land  is  not  more  than  sufficient  to  discharge  the  debts ;  in 
which  case,  the  legacy  must  fall.  The  practice  has  been,  in  con- 
formity to  the  course  recommended  by  the  chief  justice,  and  it 
would,  no  doubt  have  been  so  here,  had  the  suit  been  brought 
since  that  decision.  The  devisee  may  well  object  to  pay  the  legacy, 
until  assured  of  his  title,  which  can  only  be,  after  payment  of  the 
debts  of  the  testator,  Of  the  situation  of  the  estate,  the  executor 
is  alone  informed.  Besides,  if  it  is  necessary  to  sell  the  land  for 
the  payment  of  the  legacy,  it  goes  into  the  hands  of  the  purchaser, 
discharged  from  the  debts  of  the  testator.  This  would  be  no  incon- 
siderable advantage,  in  case  of  a  judicial  sale.  In  every  view  we 
can  take  of  the  case,  we  see  no  reason  for  relaxing  the  rule,  in 
Brown  v.  Furer,  or  making  any  change  in  the  practice,  which  has 
obtained  since  that  decision.  It  is  unnecessary  to  say,  whether  a 
case  may  not  arise,  where  the  devisee  would  be  personally  liable, 
and  not  in  respect  of  the  fund ;  but  as  this  is  hot  a  case  of  the  kind, 
we  are  of  the  opinion  the  judgment  should  be  reversed. 

Judgment  reversed. 

Referred  to,  1  W.  525  (dissenting  opinion) ;  5  Barr  244:  19  Smith  176. 

See  Act  24th  February  1834,  g  59,  P.  L.  84,  conferring  exclusive  jurisdic- 
tion on  the  Orphans'  Court  to  enforce  the  payment  of  a  legacy  out  of  the 
land  on  which  it  was  charged ;  Bredin  v.  Gilleland,  17  Smi^ih  38,  and  cases 
there  cited. 
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rescission  of,  27,  96,  445. 

entire,  47. 

rescinded,  54. 

illegal,  122. 

by  parol,  332,  405. 

about  land,  388,  447. 

under  seal,  445. 

in  fieri,  450. 
Contributor,  494. 

action  by,  494. 
Conveyance,  160,  447,  496. 

void,  160. 

fraudulent,  160. 
Corporation,  502. 

powers  of,  502. 
Costs,  54,  64,  454. 

not  recoverable,  54,  64,  454. 

objection  to,  112. 

liability  for,  177. 

on  indictment,  365. 
County,  365. 

liability  for  costs,  365. 
Court,  141. 

Quarter  Sessions,  141. 

Common  Pleas,  141. 

order  of,  200. 

decree  of,  265. 

equitable  powers  of,  400. 
Covenant,  19,  419,  447. 

real,  313,  461. 

in  assignment,  19. 

of  warranty,  313,  419,  447. 

of  seisin,  313,  447. 

action  of,  461. 
Creditors,  72,  163,  265. 

rights  of,  72,  265. 

preferred,  91. 
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Creditors — (continued.) 

defraud  of,  91,  129,  163. 
specialty,  265. 
execution,  487. 
interference  by,  487. 

D. 

Damages,  97,  103,  176. 

measure  of,  97,  515. 

assessment  of,  139. 

unliquidated,  265. 
Date,  249. 
Day,  248. 

fractional  part  of,  249. 
Debtor,  83,  230. 

assignment  by,  83. 

reservation  by,  83. 

release  of,  91. 

conveyance  by,  160. 

absconding,  230. 
Declaration,  29,  169,  419. 

amendment  of,  65. 

averment  in,  169,  419. 
Decree,  265. 

of  Common  Pleas,  265. 

final,  265. 

suspended,  265. 

interlocutory,  265. 
Deed,  132,  136,  313. 

probate  of,  132,  136. 

acknowledgment  of,  136. 

covenant  in,  313,  419. 

receipt  to,  136. 
Defalcation,  190. 

act,  190. 
Defendant,  177. 

declarations  by,  177. 
Delay,  437. 
Demand,  121,  149,  461. 

not  necessary,  461. 
Demise,  30,  34. 
Deposition,  41. 

written  by,  41. 

rejected,  41. 

filed,  41. 

suppression  of,  42. 
Deputy,  230. 

Constable,  230. 

Surveyor,  299. 
Description,  233,  313,  458. 
Devisees,  426. 

substituted,  426. 

action  against,  533. 
Diligence,  19,  224,  428. 

due,  19,  428. 
Distress,  30,  461,  467,  487. 

right  of,  461,  467,  487. 


Distribution,  265. 
District  Court,  397. 

jurisdiction  of,  397. 
Domestic  attachment,  230. 
Dower,  454. 

limit  nihil  habet,  454. 
Duplicate,  26. 

balance  on,  26. 

lien  of,  26. 

E. 

Ejectment,  132,  228,  479. 

by  lessee,  392. 

by  lessor,  392. 
Encumbrance,  157,  445. 
Endorser,  250. 

in  blank,  250. 

action  against,  250. 
Endorsement,  122,  250. 

on  bond,  122. 
Entry,  135,  393. 
Equity,  190,  382,  401. 
Error,  13,  98,  204,  313,  370,  405,  533. 

remedy  for,  98. 
Estate,  505. 

of  freehold,  505. 

incident  of,  514. 

conditional,  533. 
Estoppel,  100,  123. 
Eviction,  419,  505,  516. 

proof  of,  419. 
Evidence,  39,  40,  71,  122,  133,  136, 

204,  274,  292,  293,  295,  333, 
392,  393,  494,  525. 

declarations  of  wife,  39. 

counter,  40. 

objections  to,  43. 

of  character,  49. 

prima  facie,  71. 

in  slander,  102. 

new,  112. 

parol,  122. 
Exchange,  505. 
Execution,  230,  374,  487, 

erroneous,  21. 

on  non  pros,  24. 

not  suspended,  24. 

levy  on,  230. 

to  whom  directed,  230. 

fraudulent,  374,  487. 

direction  of,  393. 
Executor,  129. 

de  son  tort,  129. 

action  against,  129,  189. 

Slea  by,  129. 
eclaration  against,  129. 
how  far  liable,  129. 
to  whom  liable,  129. 
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F. 

Fees,  183,  519. 

illegal,  183,  519. 
Feigned  issue,  204. 
Felony,  264. 

pleading  in,  264. 
Forbearance,  282,  439. 

consideration  of,  282,  439 
Fraud,  83,  129,  159,  223,  230. 

moral,  83,  129. 

legal,  83,  129. 
Franchise,  253. 

of  corporation,  253. 

G. 

Grain  growing,  496. 
Ground-rent,  461. 
Guarantee,  19. 

construction  of,  19. 

action  upon,  20. 
Guardian,  21,  172. 

judgment  by,  21. 

execution  by,  21. 

office  expired,  21. 

action  by,  25. 

H. 

Handwriting,  274,  437. 

how  proved,  437. 

Horse-racing,  468,  494. 
Husband  and  wife,  39. 
Hypothecation,  28. 

I. 

Ignorance,  458. 
Improvement,  428. 
Incorporation,  253,  274. 

government  of,  253. 

rights  of,  253. 

by-law  of,  253. 

books  of,  274. 
Indictment,  142,  502. 

defective,  143. 

form  of,  144. 
Indulgence,  437. 

loss  from,  437. 

permissive,  437. 
Infant,  173. 

suit  by,  173. 
Inquisition,  475. 

necessity  of,  475. 
Insolvency,  64. 

evidence  of,  20. 


Interest,  54,  265,  385. 

not  recoverable,  54. 
Inventory,  204. 

Issue,  2°04Wh°m 

objectionable,  204. 

J. 

Joinder,  of  action,  46. 
of  parties,  129. 
of  executors,  129. 
Joint  action,  44. 

award  in,  44. 
Joint  bond,  61. 

Judgment,  24,  70,  79,  112,  230. 
of  non  pros,  24. 
satisfaction  of,  13. 
revival  of,  21,  417,  444. 
of  affirmance,  24. 
by  default,  29,  70. 
in  ejectment,  70. 
by  warrant.  72. 
void,  72. 
ratified,  72. 
confirmed,  72. 
conclusive,  96. 
transcript  of,  98. 
not  a  nullity,  98. 
impeachment  of,  230. 
date  of  entry,  245. 
respondeat  oiister,  262. 
absolute,  347. 
of  indemnity,  347. 
special,  393. 
release  of,  405. 
lien  of,  444. 
"urisdiction,  38,  397. 
objection  to,  39. 
delegated,  186. 
of  District  Court,  397. 
ury. 

fact  for,  96,  132,  139,  204,  428. 
ustice  of  the  Peace,  119,  519. 
record  of,  21. 
jurisdiction  of,  38,  64,  98,  120, 

181,  388,  461,  469. 
judgment  of,  98. 
docket  of,  119,  174. 
appeal  from,  416. 
set-off  by,  469. 
action  against,  519. 

K. 


Kidnapping,  143. 

indictment  for,  143. 
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L. 
Land,  332,  388. 

deficiency  of,  195. 

valuation  of,  198. 

lien  on,  229. 

sale  of,  by  parol,  332. 

possession  of,  332. 

title  to,  388. 

mortgaged,  475. 
Landlord  and  tenant,  37,  55,  487,  505. 

act,  construction  of,  38,  55. 

contract  between,  38. 
Landlord,  30. 

warrant  of,  33. 
Legacy,  382. 

abatement  of,  382. 

payment  of,  382. 

to  wife,  382. 

action  for,  533. 

charged  on  land,  533. 
Legatee,  190. 

surety  for,  190. 

assignee  of,  190. 
Lessor  and  lessee,  394. 

possession  of,  394. 
Levy,  405. 

revocation  of,  405. 

postponed,  487. 
Libel,  103. 

evidence  dehors,  103. 
Liberari  facias,  13. 

execution  of,  13. 

return  of,  13. 
Lien,  26,  57,  190,  229,  287,  444. 

on  personal  property,  26. 

on  surety,  57. 

continuance  of,  229. 
Lien,  divested,  241. 

priority  of,  243. 

of  recognisance,  287. 

unlimited,  287. 

on  money,  417. 

not  preserved,  444. 
Limitation,  48,  115,  149,  177,  468. 

statute  of,  48,  115,  132,  149, 
179. 

commencement  of,  48,  149. 

in  ejectment,  115. 
Location,  428. 

M. 

Malice,  102. 

implication  of,  102. 
Manumission,  237. 
Master  and  servant,  49,  237. 

relation  of,  49. 


Master  and  servant — (contimied.) 

evidence  of,  49. 
Mayor,  253. 

conviction  by,  253. 

jurisdiction  of,  253. 
Misdemeanor,  262. 

plea  in,  262. 
Misjoinder,  46. 

advantage  of,  46. 
Mistake,  112. 

payment  by,  112. 
Mortgage. 

ejectment  on,  20. 

parol,  239. 

mere  security,  245. 

to  the  state,  368. 

effect  of,  475. 

N. 

Negotiable  note,  159,  284,  380. 

defence  to,  159. 

assigned,  159. 
New  trial,  493. 
Non  joinder,  46. 

advantage  of,  46. 
Note,  159. 

negotiable,  159,  284. 
Notice,  67,  138,  155,  160,  468. 

record,  26. 

qualities  of,  67. 

to  counsel,  67. 

presumptive.  67, 
Nuisance,  180,  502. 

action  for,  180. 

0. 

Obligation,  9. 

.    discharge  from,  9. 
Obligor,  57. 

joint  and  several,  57. 

release  of,  57. 
Occupancy,  253. 

private,  253. 
Offence,  142. 

description  of,  142. 
Officer,  185. 
Opinion  102. 

evidence  of,  102. 
Orphans'  Court,  185,  195,  239,  479. 

powers  of,  185. 

issue  from,  185,  204. 

recognisance  in,  195. 

decree  of,  195,  429. 

sale  by  order  of,  239. 
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P. 

Parol  evidence,  122. 
contract,  332. 
gift,  332. 
release,  405. 
Partition,  115,  505. 

action  of,  115. 

by  parol,  115. 

avoided,  505. 
Party,  229,  313,  533. 

admissions  of,  43. 

claim  of,  119. 

identity  of,  133. 

who  is,  177. 

substitution  of,  426. 

want  of,  522. 
Partnership,  295. 
Payment,  20,  387. 

demand  of,  20. 

by  mistake,  112. 

voluntary,  172,  419. 

priority  of,  482. 
Penalty,  183,  519. 

for  illegal  fees,  519. 
Perjury,  104. 
Personal  property,  26,  129. 

lien  on,  26,  487. 

released,  63. 

of  decedent,  63. 

assignment  of,  83,  129. 

delivery  of,  131. 

sale  of,  487. 

exempted,  533. 
Plea,  29,  55,  98,  171,  467. 

in  abatement.  29,  263. 

of  payment,  54. 

of  tender,  55. 

nul  tiel  record,  98. 
Plea,  by  executor,  130. 

comperuit  ad  diem,  171. 

non  demisit,  467. 
Pleading,  144,  263,  467. 

criminal,  264. 
Pledge,  239. 

divested,  239. 
Possession,  132,  224,  392. 

adverse,  132. 

fraudulent,  224. 

right  of,  392. 
Practice,  13,  24,  477. 
Preference,  382. 

right  of,  382. 

Principal  and  surety,  374. 
Probate,  132. 

after  suit,  132,  136. 
Proch  em-ami,  172. 


Promise,  172,  285,  387. 

by  implication,  172. 

consideration  of,  285. 

construction  of,  387. 

enforced,  387. 
Proof,  274. 

burden  of,  274. 
Prosecution,  49. 

no  bar,  49. 
Prothonotary,  441. 

entry  by,  270. 
Public,  253. 

enjoyment,  253. 
Purchase-money,  136,  447. 

receipt  for,  136. 

payable,  447. 
Purchaser,  67,  160,  496. 

at  sheriff's  sale,  67. 

right  to  grain,  496. 

Q. 

Quantum  meruit,  212,  445. 

R. 

Recital,  17. 

in  inquisition,  17. 
Recognisance,  195,  287,  525. 

defence  to,  195. 

action  upon,  195. 

lien  of,  287. 

of  bail,  525. 
Record,  21. 

remitted,  21. 
Recording  act,  137. 
Re-entry,  461. 
Reference,  99,  531. 

by  consent,  531. 
Remedy,  461,  509. 

cumulative,  461. 

personal,  509. 
Rent,  30,  38,  55,  496. 

reserved,  30,  38,  55. 

certain,  38,  55. 

charge,  461. 

distress  for,  461. 

note  for,  487. 
Rent-charge,  461. 
Replevin,  467. 
Replication,  79. 

perfraudem,  79. 
Reprises,  447. 
Reversion,  496. 

of  landlord,  38,  496. 
Road,  139. 

turnpike,  139. 

damage  by,  139. 
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Rule,  174. 

penchncy  of,  174. 

S. 

Sale,  368. 

judicial,  368. 
Scire  facias,  21,  98,  158,  229. 

on  ngn  pros,  21. 

against  executor,  120. 

defence  to,  158. 

parties  to,  229. 

service  of,  229. 

on  recognisance,  525. 
Seduction,  49. 

action  for,  49. 
Seisin,  454. 
Servant,  212,  237. 

child  of,  212. 
Service,  212. 

loss  of,  51. 

compensation  for,  212. 
Set-off,  120,  469,  492. 

right  of,  469. 

of  items,  469. 
Settlement,  428. 
Sheriff,  490. 

recognisance  of,  287. 

return  of,  17. 

out  of  office,  183. 

conduct  of,  490. 
Sheriff's  sale,  265. 
Slander,  65,  102. 

action  of,  65,  102. 
Slave,  237. 

manumission  of,  237. 
Specialty,  54. 

damages  upon,  54. 
Stakeholder,  468,  494. 

liability  of,  468,  494. 
Statement,  29,  391,  469. 
Statute,  142,  183. 

words  of,  142. 

13  Elizabeth,  160,  380,  487. 

27  Elizabeth,  160. 

penal,  183. 

frauds  and  perjuries,  332. 
Stock,  149. 

promise  to  pay,  149. 

subscription  for,  149. 
Street  commissioners,  502. 
Streets,  253,  502. 
Submission,  41,  270. 

evidence  of,  41. 
Substitution,  47,  200. 

of  an  arbitrator,  47. 

of  surety,  200. 
Sunday,  200. 


Supervisors,  502. 

indictment  of,  502. 
Supreme  Court,  265. 

decree  of,  265. 
Surety,  57,  190,  202,  381,  405,  437. 

release  of,  57,  405. 

estate  of,  57. 

not  substituted,  200. 
not  discharged,  437. 
Survey,  299,  458. 

T. 

Tax,  112. 

lien  of,  26.. 

sale  for,  107. 

payment  of,  112.' 
Tender,  39,  53,  71,  149. 

not  pleaded,  53. 

of  amends,  519. 

dispensed  with,  519. 
Terre-tenant,  229. 
Testator,  382. 

intention  of,  382. 
Time,  48,  145,  200,  245. 

lapse  of,  43. 

by  which,  48. 

and  place,  146. 

computation  of,  200. 

division  of,  245. 
Title,  239,  299. 

lien  on,  28,  241. 

by  parol,  240,  332. 

legal,  427. 

how  obtained,  428. 

relation  of,  428. 

defect  in,  447. 
Town  lots,  107. 
Transcript,  98,  469. 

legal  effect  of,  98. 
Trespass,  136. 

action  of,  176,  514. 
Trust,  393. 

by  will,  393. 
Trustee,  122,  230,  393,  426. 

right  of,  234,  389. 

action  against,  393. 

ejectment  by,  426. 
Turnpike,  141. 
Turnpike  Company,  71,  149. 

action  by,  71,  149. 

stock  of,  71,  149. 

stock  book  of,  71. 

resolution  of,  71. 

U. 

Unseated  lands,  107,  112,  122. 
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Unseated  lands — (continued.) 
town  lots,  106. 

V. 

Variance,  28,  172. 

Venue,  145,  180. 

Verdict  and  judgment,  96. 

conclusive.  96. 
View,  139. 

of  damages,  139. 
Voluntary  assignment,  83. 

fraudulent,  83. 

W. 

Waiver,  65,  445. 
Warrant,  299,  428. 

descriptive,  299. 

execution  of,  299. 
Warrant  of  attorney,  74. 
Warranty,  313,  505. 

general,  313. 

implied,  505. 


Wife,  39,  384. 

declarations  of,  39. 

agency  of,  39. 

legacy  to,  384. 
Will,  384.    " 

construction  of,  384. 
Witness,  294,  467. 

death  of,  43. 

subscribing,  136. 

incompetent,  177. 
Words,  66,  103. 

actionable,  66,  103. 

equivalent,  144. 
Writ,  454. 

service  of,  70. 

alias,  170. 

continuance  of,  170. 

of  seisin,  454. 

of  inquiry,  454. 
Writ  of  error,  24,  291,  531. 

second  one,  24. 

will  not  lie,  99,  531. 

quashed  291. 
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ABATEMENT. 
LEGACY,  1. 

ACKNOWLEDGMENT. 
EVIDENCE,  6,  7. 

ACT  OF  ASSEMBLY. 

JUDGMENT,  4,  6.     LANDLORD  AND  TENANT,  1,  2. 

ACTION  ON  THE  CASE. 

ARBITRAMENT  AND  AWARD,  3.  COMMONWEALTH,  1.  EVIDENCE,  9. 
RENT  AND  REPLEVIN,  1. 

1.  The  legal  foundation  of  an  action  on  the  case  for  seduction,  is  the  loss 
of  service.     The  relation  of  master  and  servant  must  exist  between  the 
plaintiff  and  the  person  seduced,  at  the  time  when  the  injury  is  com- 
mitted.    If  the  daughter  be  under  the  age  of  twenty-one,  she  is  the 
servant  of  her  father,  de  jure;  and  his  right  to  command  her  service, 
is  sufficient  evidence  of  her  being  his  servant.     If  she  be  above  that 
age,  there  must  be  some  evidence  of  the  relation  of  master  and  servant. 
Wilson  v.  Sproul,  49. 

2.  The  owner  of  an  unseated  tract  of  land,  paid  to  the  commissioners 
the  taxes  due  upon  a  tract  of  land  which  did  not  belong  to  him,  by  mis- 
take and  did  not  pay  those  due  upon  his  own  land,  in  consequence  of 
which  it  was  sold  therefor  by  the  treasurer.     Held,  that  in  an  action 
for  money  had  and  received  against   the  commissioners,  he  was  not 
entitled  to  recover  the  money  which  he  had  thus  paid  them  by  mistake. 

Whenever  money  is  paid  to  a  party  who  receives  it  with  a  good  con- 
science, and  uses  no  deceit  or  unfair  practice  in  obtaining  it,  an  action 
for  money  had  and  received  will  not  lie  against  him  to  recover  it  back, 
even  though  it  be  paid  to  him  by  mistake.  Taylor  v.  Commissioners,  112. 

3.  An  action  for  a  nuisance,  created  by  the  erection  of  a  dam  in  a 
navigable  river  is  local  and  cannot  be  sustained  elsewhere  than  in  the 
county  where   the  dam  is  erected ;  unless  in  the  case  where  the  dam 
erected  in  one  county  injures  the  land  of  an  individual  in  another,  then 
the  action  may  be  maintained  in  either  county.     Oliphant  v.  Smith,  180. 

4.  The  child  of  a  registered  servant  until  twenty-eight  years,  who 
was  registered  as  a  servant,  and  claimed  as  such,  and  sold  for  a  full 
price,  cannot,  after  he  has  been  discharged  by  habeas  corpus  from  servi- 
tude, recover  in  an  action  of  assumpsit  upon  a  quantum  meruit,  from 
the  person  who  received  his  services,  and  who  had  paid  that  price,  a 
compensation  for  his  services.     Having  paid  such  price  for  his  servitude, 
he  may  in  conscience,  refuse  to  pay  such  servant  for  his  services,  and 
therefore  the  servant  can  not  recover  compensation  therefor.     Orie  v. 
Johnston,  212. 
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ACTION  ON  THE  CASE. 

5.  Where  there  is  a  purchase  by  individuals  of  a  tract  of  land,  and  a 
sale  of  it  again  for  their  mutual  benefit,  assumpsit  by  one  of  them  may 
be  sustained  to  recover  his  share  of  the  price.  Dubitatur,  if  such  trans- 
action constitutes  a  technical  partnership.  If  it  did,  as  it  related  only 
to  a  single  item,  and  the  equal  division  of  the  gain  thereby  made,  and 
does  not  require  that  auditors  should  settle  an  account,  the  action  of 
account-render  is  not  essential,  but  assumpsit  may  be  obtained.  Bru- 
baker  v.  Robinson,  295. 

ADMINISTRATOR. 

EXECUTOR  AND  ADMINISTRATOR. 

AFFIDAVIT. 

APPEAL,  1. 

AGREEMENT. 

CONSIDERATION,  1,  EVIDENCE,  5. 

ALDERMAN. 

JURISDICTION,  1. 

AMENDMENT. 

].  Amendments  at  the  common  law  are  not  subject  to  revision  on  a 
writ  of  error.  But  statutory  amendments,  being  demandable  of  right, 
though  involving  the  exercise  for  a  legal  discretion,  are. 

In  an  action  of  slander,  where  the  words  spoken  are  so  defectively  set 
out  as  not  to  be  actionable,  the  declaration  may  be  amended  by  setting 
out  a  good  cause  of  action,  provided  the  words  substituted  import  a 
charge  generically  the  same.  Proper  v.  Luce,  65. 

AMENDS. 

FEES,  2. 

APPEAL. 

APPROPRIATION,  1.    ERROR,  2. 

1.  The  omission  of  the  word  "  firmly"  in  an  affidavit  made  to  obtain 
an  appeal,  is  a  fatal  defect,  which  cannot  be  cured  by  the  substitution  of 
a  perfect  affidavit  after  the  time  allowed  for  an  appeal ;  but  such  defect 
in  the  appeal  is  waived  by  the  party  taking  the  costs  out  of  court,  which 
were  paid  by  the  appellant.     Proper  v.  Luce,  65. 

2.  No  appeal  lies  from  the  judgment  of  a  justice,  entered  upon  an 
award  of  arbitrators)  for  a  sum  less   than  twenty  dollars,  where  the 
plaintiff's  claim,  set  out  upon  the  record  of  the  justice,  does  not  exceed 
that  sum.     Bayard  v.  Hawk,  174. 

3.  It  is  not  essential  to  the  right  of  appeal  from  the  judgment  of  a 
justice  of  the  peace,  that  the  claim  of  the  party  should  be  set  out  on  the 
docket ;  it  sufficiently  appears  if  it  be  made  out  in  writing  and  presented 
to  the  justice  upon  the  trial  before  him.     Klingensmith  v.  Nole,  119. 

4.  Whenever  by  a  rule  of  court,  or  an  act  of  the  legislature,  a  given 
number  of  days  are  allowed  to  do  an  act,  or  it  is  said  an  act  may  be 
done  within  a  given  number  of  days,  the  day  in  which  the  rule  is  taken, 
or  the  decision  made  is  excluded,  and  if  one  or  more  Sundays  occur 
within  the  time,  they  are  counted,  unless  the  last  day  falls  on  Sunday, 
in  which  case  the  act  may  be  done  on  the  next  day.     So,  where  a  decree 
under  the  Act  of  the  16th  of  April  1837,  relative  to  the  distribution 
of  money   arising  from  sheriff's  and  coroner's  sales,  was  made  on  the 
12th  of  April,  and  an  appeal  was  entered  on  the  3d  of  May,  the  2d 
being  Sunday,  the  appeal  is  in  time.     Goswiler's  Estate,  200. 

5.  Twenty  days  are  allowed  for  an  appeal  from  the  judgment  of  a 
justice  of  the  peace,  and  the  appeal  maybe  entered  on  the  last  day, 
although  the  beginning  of  a  term  of  a  Court  of  Common  Pleas,  may 
have  intervened.    But  if  the  appeal  be  entered  before  the  justice,  the 
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APPEAL. 

appellee  may  not  have  all  the  twenty  days  in  which  to  file  the  transcript, 
because  the  law  requires  him  to  file  it  on  or  before  the  first  day  of  the 
next  term  after  the  entry  of  bail.  Moore  v.  Creamer,  416. 

6.  A  defendant  against  whom  an  award  of  arbitrators  had  been  made, 
applied  to  the  prothonotary,  on  the  twentieth  day,  after  night,  and  after 
the  office  was  shut,  to  enter  an  appeal ;  the  prothonotary  having  then 
refused  to  go  to  his  office,  at  the  next  court,  a  motion  was  made  for  an 
order,  that  an  appeal  might  be  then  entered  nunc pro  tune,  which  the 
court  refused:  held  to  be  erroneous.  Clark  v.  Wallace,  441. 

APPEARANCE. 

BAIL  BOND,  1. 

APPROPRIATION. 

APPEAL,  4. 

1.  A  decree  of  the  Court  of  Common  Pleas,  which  does  not  distribute 
the  whole  fund  raised  upon  the  sheriff's  or  coroner's  sale  of  real  estate, 
is  not  final ;  and  in  case  a  creditor  is  not  satisfied  with  a  partial  appro- 
priation of  the  fund,  he  must  wait  until  a  decree  is  made  distributing  the 
entire  fund,  when  he  may  appeal,  and  have  redress  for  any  error  com- 
mitted in  such  partial  appropriation. 

A  specialty  creditor  who  is  entitled  to  be  paid  out  of  the  proceeds  of 
real  estate  of  his  deceased  debtor,  sold  by  the  sheriff  and  brought  into 
court,  is  entitled  to  be  paid  interest  to  the  time  the  fund  is  raised,  and 
not  up  to  the  time  of  the  decree. 

In  such  distribution  a  specialty  creditor,  whose  claim  is  for  unliquidated 
damages  on  articles  of  agreement,  for  a  breach,  before  the  distribution, 
is  entitled  to  be  paid,  although  the  covenants  were  not  broken  at  the 
death  of  the  decedent,  in  such  case  a  verdict  and  judgment  may  be 
necessary  to  ascertain  the  sum  ;  but  where  the  agreement  or  bond  is  to 
pay  a  certain  sum  on  a  particular  event,  and  that  event  has  happened, 
it  is  as  much  a  matter  of  calculation,  as  if  to  be  paid  at  a  certain  time, 
and  that  time  has  arrived. 

Under  certain  circumstances  the  Supreme  Court  will  suspend  their 
decree,  upon  appeal  from  a  decree  of  the  Common  Pleas  for  the  distri- 
bution of  the  proceeds  of  veal  estate,  sold  by  the  sheriff  or  coroner,  for 
further  proof.  Stulzfoos's  Appeal,  265. 

ARBITRAMENT  AND  AWARD. 

1.  In  a  joint  action  against  two,  an  award  of  referees  under  the  Act 
of  1705,  that  a  certain  sum  is  due  to  the  plaintiff  by  one  of  the  defend- 
ants, and  another  sum  due  by  the  other  defendant  is  erroneous.     And  a 
general  judgment  by  the  court,  upon  such  award  for  the  aggregate 
amount  of  both  sums,  is  erroneous.     Soxman  v.  Soxman,  44. 

2.  The  parties  to  an  action  in  court  referred  it  to  three  referees,  and 
agreed  that  their  award  should  be  final,  and  that  no  exceptions  should 
be  filed  to  it.     Held,  that  a  writ  of  error  would  not  be  sustained  to 
reverse  a  judgment  upon  the  award. 

In  such  a  case,  the  court  will  interfere  to  set  aside  the  award,  only 
on  the  ground  of  bribery  or  corruption.  Andreics  v.  Lee,  99. 

3.  A  defendant  obtained  a  rule  of  the  Court  of  Common  Pleas,  to 
show  cause  why  an  appeal  by  the  plaintiff,  from  a  judgment  of  a  justice 
should  not  be  quashed ;  during  the  pendency  of  this  rule,  the  plaintiff 
entered  a  rule  of  reference,  had  arbitrators  chosen,  who  made  a  report 
in  favor  of  the  plaintiff.     The  judgment  upon  the  award  was  held  to  be 
erroneous  and  it  was  reversed.     Bayard  \.  Hawk,  174. 

4.  Where  a  submission  to  arbitration  was  in  an  amicable  action  in 
case,  of1"  all  matters  in  variance  in  the  above  suit,"  an  award  for  "  $217 
as  a  compensation  for  having  built  upon  the  ground"  of  plaintiff,  "and 
that  the  alley  between  the  late  dwelling  of  plaintiff  "and  the  house  of" 
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ARBITRAMENT  AND  AWARD. 

defendant,  ''as  also  the  pump  and  well  of  water,"  &c.  "be  enjoyed  in 
common  between "  plaintiff  and  defendant,  and  that  the  defendant 
"pay  $179,  amount  of  former  costs  as  per  bill,  together  with  the  costs 
of  the  present  suit,"  is  a  bad  award.  The  action  entered,  was  by  the 
agreement  entitled  in  case;  and  an  intent  is,  therefore,  manifest  to 
submit  nothing  that  might  not  be  adjudicated  under  a  declaration  in 
that  form. 

Where  such  submission  was  endorsed  "  under  the  arbitration  law  of 
1810,"  it  is  an  express  declaration,  that  the  proceedings  are  under  that 
act,  which  in  terms  restrains  the  submission  to  "  matters  in  variance  in 
suit  or  action  between  the  parties,"  and  such  award  under  such  sub- 
mission is  void. 

In  case  of  discrepancy  between  the  submission  to  arbitration,  and  the 
entry  made  of  it  by'the  prothonotary,  the  former  must  prevail.  Bach- 
man  v.  Reigart,  270. 

5.  An  action  on  a  bail-bond  cannot  be  determined  by  compulsory 
arbitration.  Hersberger  v.  Venus,  395. 

ASSETS, 

EXECUTOR  AND  ADMINISTRATOR,  1,  2,  3.    GUARDIAN  AND  WARD,  1. 

ASSIGNEE. 

1.  An  assignee  cannot  maintain  an  action  on  the  covenant  of  guaran- 
tee, against  the  assignor,  upon  proof  alone  of  a  demand  of  payment  of 
the  obligor.     He  must  prove  the  insolvency  of  the  obligor,  and  that  he 
used  due  diligence  to  collect  the  money  from   him.     Johnston  v.  Chap- 
man, 18. 

2.  The  assignee  of  a  grantee  of  land,  which  by  the  original  convey- 
ance was  made  subject  to  a  rent-charge,  is  liable  for  the  rent  in  the 
same  manner  as  the  original  grantee.     Rmjer  v.  Ake,  461. 

ASSIGNMENT. 

1.  An  assignment  and  guarantee  of  a  bond  is  an  engagement  of  the 
assignor  to  pay  the  money,  on  the  insolvency  of  the  obligor  ;  provided 
the  assignee  use  due  diligence  to  obtain  payment  from  the  obligor. 

What  is  the  due  diligence  which  is  required,  is  a  matter  of  fact  for 
the  determination  of  the  jury. 

Whether  the  assignment  was  made  before  or  after  the  bond  became 
due,  makes  no  difference:  that  principle  is  only  applicable  to  the 
endorsement  of  negotiable  paper.  Johnston  v.  Chapman,  18. 

2.  A  debtor   cannot  in  an  assignment,  make   a   reservation   at   the 
expense  of  his  creditors,  of  any  part  of  his  income  or  property,  for  his 
own  benefit,  nor  can  he  stipulate  for  any  advantage  either  to  himself  or 
family. 

Such  assignment  is  not  only  fraudulent  and  void,  as  regards  the 
property  reserved  for  use  of  the  debtor  or  his  family,  but  is  so  in  toto. 

When  the  assignment  is  tainted  with  either  moral  or  legal  fraud,  the 
property  does  not  pass,  but  remains  in  the  debtor,  liable  to  the  execution 
of  those  creditors  who  have  not  assented  to  the  assignment.  McClurg 
v.  Lecky,  83. 

3.  An  assignment  of  personal  property,  which  is  tainted  with  either 
moral  or  legal  fraud,  does  not  pass  the  property,  but  it  remains  in  the 
debtor.     Thus  if  A.  receives  goods  from  B.,  for  the  purpose  of  defraud- 
ing creditors,  and  B.  afterwards  dies,  A.  may  be  charged  in  an  action 
as  executor  de  son  tort  of  B.  by  any  one  of  his  creditors,  to  the  amount 
of  the  value  of  the  goods,  or  his  pro  rata  share  of  them.     Stockton  v. 
Wilson,  129. 

ASSUMPSIT. 

ACTION  ON  THE  CASE,  4,  5.  CONTRACT,  4.  TRUSTEE  AND  CKSICI  QUE 
TRUST,  1. 
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ATTACHMENT. 

DOMESTIC  ATTACHMENT,  1,  2. 

ATTORNEY. 

RECOGNISANCE,  2. 

1.  A  judgment  confessed  by  an  attorney  at  law,  by  authority  of  a 
warrant  from   the  wife  of  an  absent  debtor,  is  void  as  to  subsequent 
judgment-creditors,    even   though   such    judgment  were    ratified    and 
confirmed  by  the  debtor,  after  other  judgments  were  entered  against 
him.     Campbell  v.  Kent,  72. 

2.  Where  an  attorney  gave  the  following  receipt,  <l  Lodged  in  my 
hands,  a  judgment  bill  granted  by   M.  to  II.  for  the  sum  of  SI 200 
due,    &c.,  which    is   entered    up   in    B.   county,  which    I   am   to   have 
recovered  if  that  can  be  accomplished."     Held,  that  he  was  bound  to 
make  good  the  collection  of  the  judgment,  so  far  as  it  was  practicable 
by  the  application  of  reasonable  diligence,  skill  and  attention,  although 
he  did  not  reside  or  practice  in  the  county  where  the  judgment  was 
entered.     Riddle  v.  Poorman,  224. 

BAIL-BOND. 

ARBITRAMENT  AND  AWARD,  4. 

1.  An  alias  or  pluries  capias  or  summons  is  a  continuance  of  the 
original  process,  if  therefore,  special  bail  be  entered  in  time  in  the 
original  suit,  in  which  the  writ  was  returned  non  est  investus,  it  will  be 
:i  compliance  with  the  conditions  of  the  bail-bond  given  upon  an  alias 
or  pluries  capicu. 

An  appearance  after  the  return-day  of  the  writ,  but  within  six  weeks, 
is  a  compliance  with  the  legal  effect  of  the  condition  of  a  bail-bond  ;  and 
it  may  be  pleaded  in  bar  to  an  action  upon  it.  Lynn  v.  McMillen,  170. 

BANKS. 

CASHIER,  1. 

BATTERY. 

TRESPASS. 

BOND. 

DAMAGES,  1.     EVIDENCE,  6.    INSOLVENT,!.    JUSTICE  OF  THE  PEACE,  1. 

BY-LAW. 

CORPORATION,  1. 

CASHIER. 

1.  A.  endorsed  B.'s  note  payable  in  sixty  days,  which  was  intended 
should  be  presented  to  a  bank  for  discount;  and  at  the  same  time  he 
also  endorsed  another  note  in  blank  and  without  date,  with  which  it 
was  designed  the  first  note  should  be  renewed  when  it  fell  due.  The 
first  note  was  discounted  by  the  bank,  and  when  it  became  due,  was  not 
renewed,  and  was  not  protested.  Twenty-two  months  afterwards,  the 
blank  note  was  procured  from  the  drawer  by  the  cashier  of  the  bank  who 
dated  it  and  laid  it  before  the  directors  to  be  discounted,  in  renewal  of  the 
first  note ;  it  was  discounted,  and  when  it  became  due  was  protested  for 
non-payment ;  of  which  regular  notice  was  given  to  the  drawer.  Held, 
that  if  the  cashier,  as  the  agent  of  the  bank,  procured  the  second  note 
by  improper  means,  from  the  drawer,  and  contrary  to  the  original 
design  of  the  endorser,  when  he  put  it  into  the  possession  of  the  drawer, 
the  bank  could  not  recover  in  an  action  against  the  endorser.  Bank  v. 
Irvine,  250. 

CAVEAT  EMPTOR. 

1.  Caveat  emptor  is  a  maxim  which  enters  into  every  purchase  where 
the  contrary  is  not  stipulated ;  and  equity  cannot  relieve  against  it, 
any  more  than  it  can  against  the  terms  of  a  bargain.  Lighty  v.  Shorb,  447. 
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CERTIORARI. 

2.  When  the  record  and  judgment  of  a  justice  of  the  peace  is  removed 
into  the  Common  Pleas  by  a  certiorari,  and  the  plaintiff  in  error  there 
suffers  a  nonsuit,  a  scire  facias  will  not  lie  by  the  defendant  iu  error,  to 
have  execution  for  the  amount  of  his  judgment  before  the  justice  and 
costs :  the  record  must  be  remitted  to  the  justice  to  be  proceeded  in. 
Wdker  v.  WeUter,  21. 

COMMISSIONERS. 

ACTION  ON  THE  CASE,  2.    EVIDENCE,  5. 

COMMONWEALTH. 

1.  The  remedy  for  compensation  under  the  "  Act  for  the  purpose  of  ad- 
justing the  titles  to  land  in  Bedford  and  Ulster  townships,  in  Luzerne  and 
Lycorning  counties"  is  personal,  and  not  to  be  assigned  directly  or  indi- 
rectly. A  conveyance  of  the  land,  therefore,  by  the  Pennsylvania  claim- 
ant, will  not  entitle  the  grantee  to  maintain  an  action  by  virtue  of  the 
provisions  of  that  act  against  the  Commonwealth.  Commonwealth  v. 
Shepard,  509. 

CONSIDERATIONS. 

RELEASE,  1.     SURETY,  i. 

1.  Where  B.  gave  a  bond  to  A.,  conditioned  to  pay  a  hundred  pounds 
on  the  1st  of  April  1810,  in  which  C.  made  the  following  endorsement: 
"  10  April  1817,  I  do  hereby  agree,  that  the  within  bond  shall  be  paid 
in  one  year  after  the  above  date,  witness  rn'y  hand  the  day  and  year  above 
written,"  which  was  signed  by  C.  Held,  that  without  proving  a  promise 
by  A.,  to  forbear  to  sue  B.,  or  showing  some  other  consideration,  A. 
could  not  recover  from  C.  on  this  agreement.  Bixler  v.  Ream,  282. 

CONSTABLE. 

DOMESTIC  ATTACHMENT,  1. 

CONTRACT. 

FRAUDS  AND  PERJURIES,  1.     RELEASE,  1. 

1.  A.  purchased  a  lot  from  K.  and  paid  the  consideration  money,  but 
received  no  conveyance  :  A.  sold  the  lot  to  I.,  to  whom  K.  subsequently 
agreed  to  convey  whenever  I.  would  pay  a  certain  note  in  which  K.  was 
bail  for  him,  until  which  time  he  would  hold  the  title  as  security.     The 
property  was  sold  by  the  sheriff,  as  the  property  of  I.  and  purchased  by 
G.     In  an  action  on  the  case  by  A.  against  K.  to  compel  him  to  convey, 
it  was  held:  That  the  sale  by  A.  to  I.,  and  the  agreement  by  K.  to  con- 
vey to  I.  in  pursuance  thereof,  was  a  rescission  of  the  original  contract, 
and  A.  was  not  entitled  to  recover.     Keiffer  v.  Altaian,  27. 

2.  A  contract  to  complete  work  by  a  certain  time,  means  that  it  shall 
be  done  before  that  time.     Rankin  v.  Woodworth,  48. 

3.  Wrhether  a  contract  was  rescinded  by  the  acts  of  the  parties,  is  a 
matter  of  fact  for  the  jury.     White  \.  Reynolds,  96. 

4.  If  a  party  to  a  contract  be  delinquent  in  the  advancement  of  funds, 
the  other  party  may  take  advantage  of  the  omission,  by  declaring  the 
contract  at  an  end,  but  if  he  treats  the  contract  as  still  subsisting,  he 
thereby  waives  the  consequences  of  such  default,  and  he  cannot  after- 
wards avail  himself  of  such  delinquency  to  recover  a  niututitm  meruit 
for  work  done,  in  pursuance  of  contract  under  seal.     Shaio  v.  Turnpike, 
445. 

CONTRIBUTION 

HORSE-RACING,  1,  2. 

CONVEYANCE. 

COVENANT,  1,  2,  3.  LAND  AND  LAND  OFFICE,  1,  2,  3.  RENT  AND  RE- 
PLEVIN, 2. 

1.  The  statute  of  13  Elizabeth  does  not  render  void  a  conveyance  made 
by  a  man,  simply  because  he  was  indebted. 
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CONVEYANCE. 

A  father,  being  indented,  conveyed  to  his  two  sons  a  tract  of  land, 
in  consideration  of  $1500,  for  which  he  took  their  bonds,  and  these  bonds 
were  subsequently  given  up,  without  having  been  paid  to  the  eons,  by 
the  father,  or  by  his  administrators  after  his  death,  in  pursuance  of  his 
direction  ;  upon  proof  that  the  father  left  an  estate  sufficient  to  pay  all  his 
debts,  exclusive  of  the  land  thus  conveyed  to  his  sons  ;  it  was  held,  that 
such  conveyance  was  not  fraudulent  and  void.  Matter  v.  Hissim,  160 

CORPORATION. 

INDICTMENT,  2. 

1.  The  government  of  every  incorporated  town,  lias  a  right  to  improve 
the  streets  for  public  purposes,  whether  as  highways  or  places  for  cisterns 
or  wells.  The  practice  for  the  inhabitants  to  sink  wells  in  the  street,  is 
by  sufferance,  and  in  subjection  to  the  corporate  franchise.  The  title 
of  the  corporation  to  the  soil  for  uses  that  conduce  to  the  public  enjoy- 
ment and  convenience,  is  paramount  and  exclusive ;  and  no  private  occu- 
pancy for  whatever  time,  and  whether  adverse  or  by  permission,  can 
vest  a  title  inconsistent  with  it. 

A  by-law  or  ordinance  of  a  city  corporation,  which  enacts  a  penalty 
for  a  misdemeanor,  with  imprisonment,  in  default  of  payment,  on  con- 
viction by  the  mayor  or  an  alderman,  is  void.  Barter  v.  Commonwealth, 
253. 

COSTS. 

COVENANT.  1.     JUSTICE  OF  THE  PEACE,  1.     DOWER,  1. 

1 .  A  judgment  upon  an  award  of  arbitrators,  in  a  case  which  originated 
before  a  justice,  for  a  sum  less  than  the  judgment  of  the  justice  and 
crtste,  will  not  be  reversed,  unless  it  appears  affirmatively  upon  the  record, 
that  no  other  evidence  was  given  to  the  arbitrators  than  to  the  justice. 
FitsimmoHS  v.  Leckey,  111. 

2.  Where  a  defendant  indicted  for  a  misdemeanor,  is  acquitted  by  the 
petit  jury,  and  the  jury  does  not  determine  whether  the  county,  the 
prosecutor  or  the  defendant  shall  pay  the  costs  of  prosecution,  as  they 
are  required  to  do  by  the  Act  of  the  8th  of  December  1804,  the  costs 
are  not  to  be  paid  by  the  county.     Commissioners  v.  Jacobs,  365. 

COUNTY. 

COSTS,  2. 

COURT. 

APPROPRIATION,  1. 

COVENANT. 

JUSTICE  OF  THE  PEACE,  3. 

1.  A.  applied  to  B.  and  purchased  from  him  a  tract  of  land,  upon 
which  he  paid  $100,  knowing  at  the  time,  that  B.'s  agent  had  sold  the 
land  to  another.     When  B.  was  informed  that  his  agent  had  previously 
sold  the  land,  he  tendered  back  to  A.  the  purchase-money  which  he  had 
paid,  but  which  he  refused  to  accept.     In  an  action  by  A.  against  B.  on 
the  covenant,  for  not  conveying,  it  was  held,  that  he  was  entitled  to  re- 
cover back  the  sum  of  money  which  he  had  paid  to  B.  but  neither  interest 
nor  costs  ;  notwithstanding  the  tender  by  B.  to  refund,  was  not  pleaded. 
McConnel  v.  hall,  53. 

2.  The  words  "  grant,  bargain  and  sell"  in  a  deed,  by  the  Act  of  the 
28th  of  May  1715,  amount  only  to  a  covenant  that  the  grantor  has  not 
done  any  act,  or  created  any  incumbrance  whereby  the  estate  granted  by 
him  may  be  defeated.    Where  a  deed,  after  the  description  of  the  property 
by  metes  and  bounds,  and  stating  the  contents,  proceeded  "  being  part 
of  fifty-eight  acres,  and  one  hundred  perches  of  land,  late  the  property 
of  W.  of  D.  township  aforesaid,  deceased,  which  was  decreed  by  an  Or- 
phans' Court  of  Y.  county  aforesaid,  held,  &c.,  unto  M.  W.  (the  grantor) 
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one  of  the  sons  of  the  said  W.,  deceased,  and  which  J.  W.  and  other 
heirs  of  the  said  W.,  deceased,  did  by  their  deed  of  release,  grant  and 
confirm  unto  the  said  M.  W.,  and  to  his  heirs  and  assigns  forever." 
Held,  that  these  words  do  not  amount  to  a  covenant  by  the  grantor,  that 
W.,  his  father,  was  seised  of  an  indefeasible  estate  in  fee-simple,  and 
that  the  said  estate  was  vested  in  him  ;  but  amounted  to  no  more  than 
a  recital,  and  a  continuation  of  the  description  of  the  land  intended  to 
be  granted,  more  especially  when  that  deed  contained  a  covenant  of  gen- 
eral warranty. 

A  covenant  of  warranty  runs  with  the  land,  and  in  case  of  eviction 
after  a  sheriff's  sale  of  the  land,  the  vendee  can  maintain  an  action  in 
his  own  name  for  the  breach. 

Where  a  plaintiff  in  covenant  claimed  on  a  covenant  of  seisin,  and 
also  on  a  covenant  warranty,  and  the  court  below  charged  the  jury  erro- 
neously on  the  covenant  of  seisin,  the  judgment  will  be  reversed,  although 
.  the  court  may  have  charged  rightly  on  the  covenant  of  warranty.    White- 
hill  v.  Gotwalt,  313. 

3.  An  action  of  covenant  upon  a  general  warranty  in  a  deed  of  con- 
veyance, cannot  be  maintained  by  the  grantee  against  the  grantor  to 
recover  the  amount  of  the  purchase-money  due  to  the  Commonwealth, 
which  was  voluntarily  paid  by  the  grantee,  while  in  possession  of  the 
land  conveyed. 

In  an  action  upon  a  covenant  of  general  warranty  contained  in  a  deed 
of  conveyance,  in  order  to  enable  the  grantee  to  recover  he  must  allege 
in  his  declaration  an  eviction  from  the  land  conveyed. 

Although  an  eviction  must  be  alleged  in  the  declaration,  such  allega- 
tion may  be  supported  by  the  proof  of  circumstances  which  do  not 
amount  to  an  absolute  eviction.  Proof  of  a  better  title  than  that  of  the 
grantor,  and  that  the  grantee  gave  up  the  possession  to  the  owner  of 
such  title,  will  support  the  allegation  of  eviction.  Patton  v.  McFar- 
lane,  419. 

4.  A  contract  for  the  sale  of  land  is  considered  to  be  in  fieri,  while  it 
remains  unexecuted  by  a  conveyance  (the  final  accomplishment  and  con- 
summation of  all  previous  stipulations) ;  after  which  the  purchase-money 
may  not  be  detained  or  recovered  back,  but  by  force  of  a  covenant  or 
fraud,  for  any  encumbrance  or  defect  of  title  whatever.     But  if  an  en- 
cumbrance be  discovered  before  the  execution  of  the  conveyance,  it  must 
be  discharged  by  the  vendor,  whether  there  be  an  agreement  to  covenant 
against  it  or  not,  unless  it  be  contingent :  and  then  if  it  be  agreed  in  the 
articles  that  the  vendor  shall  covenant  against  it,  the  vendee  having 
reserved  that  particular  remedy,  shall  not  resort  to  the  additional  one 
of  detaining  the  purchase-money  ;  but  if  actually  evicted,  he  may  detain 
or  recover  it  back,  though  the  intended  covenants  would  not  have  ex- 
tended to  the  particular  encumbrance  or  defect  by  which  the  eviction 
was  occasioned. 

Where  there  is  a  known  defect  in  title,  but  no  covenant  or  fraud,  the 
vendee  can  avail  himself  of  nothing;  but  where  there  is  a  covenant 
against  a  known  defect,  he  shall  not  detain  the  purchase-money,  unless 
the  covenant  has  been  broken.  Lighty  v.  Shorb,  447. 

5.  The  remedies  for  the  recovery  of  arrears  of  a  rent-charge,  are  cu- 
mulative ;  the  fact,  therefore,  that  there  was  personal  property  on  the 
premises  granted,  which  might  have  been  distrained  for  the  payment  of 
the  rent,  will  not  avail  the  assignee,  as  matter  of  defence,  in  an  action 
of  covenant  against  him.     It  is  a  covenant  running  with  the  land,  and 
the  assignee  is,  therefore,  liable  in  the  same  manner  as  the  original 
grantee. 

Where  such  assignee  is  the  holder  of  several  lots  liable  to  a  rent-charge, 
which  he  has  derived  title  to  from  different  persons  and  at  different 
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times,  the  arrears  of  such  rent  for  the  different  lots  may  be  recovered  in 
the  same  action  of  covenant. 

A  previous  demand  of  arrears  of  a  rent-charge  is  not  necessary  to  the 
maintenance  of  an  action  of  covenant  for  the  recovery  thereof,  nor  is  a 
demand  necessary  before  a  distress  made  for  such  rent,  although  such 
action  or  distress  may  be  against  the  assignee  or  the  covenantor  and 
grantee.  Royer  v.  Ake,  461. 

CREDITOR. 

APPROPRIATION,  1.  ASSIGNMENT,  2.  EXECUTION,  2.  EXECUTOR  AND 
ADMINISTRATOR,  1. 

Whatever  may  be  done,  on  application  to  the  court  by  a  party,  to  be 
relieved  from  a  void  or  voidable  judgment,  the  same  result  may  be 
obtained  upon  the  application  of  a  bona  fide  creditor  of  such  party. 
Campbell  v.  Kent,  72 

CRIMINAL  LAW. 

INDICTMENT,  1,  2,  3. 

DAMAGES. 

APPROPRIATION,  1.     LIBEL,  1.     TRESPASS,  1. 

1.  In  an  action  on  a  bond,  given  in  consideration  that  a  certain  quan- 
tity of  boards  will  be  delivered  at  a  certain  time  and  place,  which  were 
delivered  according  to  contract,  but  not  received  by  the  obligor,  but 
afterwards  sold  by  the  persons  delivering  them  ;  the  measure  of  damages 
which  the  obligee  is  entitled  to  recover  on  the  bond  is  the  difference 
between  the  contract  price  and  that  at  which  the  boards  were  sold. 
White  v.  Reynolds,  96. 

2.  An  assessment  of  damages  upon  a  petition  for  the  appointment  of 
"  proper  persons  to  view  and  adjudge  the  value  of  so  much  improved 
land  as  was  taken  up  for  the  use  of  a  turnpike  road,"  cannot  be  sus- 
tained.    The  application  should  be  for  the  appointment  of  proper  per- 
sons to  view  and  adjudge  the  amount  of  damages  done  by  making  a 
turnpike  road  over  the  land  of  the  petitioner.     Quigley's  Case,  139. 

DATE. 

JUDGMENT,  7. 

DEBTOR. 

ASSIGNMENT,  2,  3.     DOMESTIC  ATTACHMENT,  2.     PURCHASER,  1. 

DECLARATION. 

AMENDMENT,  1.     COVENANT,  3.     PLEADING,  1. 

DECREE. 

APPROPRIATION,  1. 

DEED. 

COVENANT,  1,  2.     EVIDENCE,  6,  7. 

DEFALCATION. 

Where  the  testator  was  surety  for  one  to  whom  he  bequeathed  a  legacy 
and  charged  it  upon  land,  and  judgment  was  recovered  for  the  debt,  and 
upon  a  sale  of  the  land  that  judgment  was  paid  out  of  the  land,  amount- 
ing to  more  than  the  legacy,  it  was  held,  that  the  assignee  of  the  legacy 
was  entitled  to  be  paid  no  part  of  it,  the  debt,  independent  of  the  sta- 
tute of  defalcation,  being  in  equity  a  lien  upon  the  interest  of  the  legatee 
in  the  land  created  by  the  legacy.  Bredin  v.  Neal,  190. 

DELAY. 

SURETV,  1. 

DEPOSITION. 

1.  If  a  deposition  be  drawn  by  an  attorney,  agent,  party  or  relation 
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of  a  party  having  or  feeling  an  interest  in  the  cause  in  which  it  is  to  be 
read,  it  is  good  ground  for  rejecting  it. 

The  facts  that  a  deposition  which  was  thus  written  had  been  tiled  a 
number  of  years  and  read  on  a  former  trial  of  the  cause  before  arbitra- 
tors, and  in  court  without  objection,  do  not  so  alter  the  case  as  to  make 
the  deposition  evidence,  when  objected  to.  Swearingen  \.  Pendleton,  41. 

DESCRIPTION. 

LAND  AND  LAND  OFFICE,  3. 

DEVISEE. 

EJECTMENT,  4. 

DILIGENCE. 

ATTORNEY,  2.     GUARANTEE,  1.     LAND  AND  LAND  OFFICE,  2. 

DISTRESS. 

RENT  AND  REPLEVIN,  1. 

1.  Although  the  right  of  distress  for  the  arrears  of  rent  be  given  by 
the  terms  of  the  deed  which  contains  the  reservation,   this  will   not 
deprive  the  grantor  of  any  other  remedy  which  the  law  gives  to  attain 
the  same  end.     Royer  v.  Ake,  461. 

2.  The  taking  of  a  note  by  a  landlord  from  a  tenant,  for  the  amount 
of  rent  due,  does  not  take  away  the  right  of  distress.     So  a  lessor,  who 
has  recovered  a  judgment  in  an  action  upon  a  covenant  to  pay  rent,  may, 
notwithstanding,  distrain  for  the  same  rent  in  arrear.    Snyder  v.  Kunkle- 
man,  487. 

DISTRICT  COURT. 
JURISDICTION. 

DOMESTIC  ATTACHMENT. 

1.  The  property  of  an  absconding  debtor  against  whom  a  domestic 
attachment  had  issued  by  a  justice  of  the  peace,  is  not  vested  in  the 
trustees,  until  after  their  appointment ;  there  is  no  relation  back  to  the 
time  when  the  attachment  issued. 

In  an  action  against  a  constable,  for  money  had  and  received,  being 
the  proceeds  of  a  sale  of  personal  property  upon  an  execution,  by  the 
trustees  under  a  domestic  attachment,  issued  against  the  same  defendant 
whose  property  was  sold  by  the  constable,  it  is  not  competent  for  the 
plaintiff  to  establish  by  proof  that  the  judgment  upon  which  the  execu- 
tion issued  was  obtained  by  the  fraud  of  the  plaintiff;  although  the  con- 
stable had  notice  of  the  fraud  before  he  paid  over  the  money  to  the 
plaintiff  and  took  an  indemnity  from  him. 

A  domestic  attachment  may  be  executed  by  a  deputy  constable  ;  and 
the  proper  direction  to  be  given  to  process  by  a  justice  of  the  peace,  is  to 
the  constable,  although  it  may  be  known  that  it  will  be  executed  by  his 
deputy.  McCormick  v.  Miller,  230. 

2.  Trustees  in  a  domestic  attachment,  issued  by  a  justice  of  the  peace, 
are  entitled  to  the  residue  of  money  in  the  sheriff's  hands,  after  satisfac- 
tion of  an  execution,  on  which  the  absconding  debtor's  property  was  sold, 
attached  on  such  a  domestic  attachment,  and  this,  although  such  trustees 
did  not  show  that  they  had  advertised  for  the  creditors  to  come  in,  &c. 
Ebert  v.  Spongier,  389. 

DOWER. 

1.  In  an  action  of  dower,  unde  nihil  habet  the  jury  found  a  verdict,  in 
general  terms,  for  the  demandant;  upon  which  the  court  rendered  a  judg- 
ment, and  awarded  a  writ  of  inquiry ;  in  which  a  writ  of  seisin  and  of 
inquiry  of  damages  were  blended.  By  the  return  of  the  inquisition,  it 
appeared,  that  the  husband  had  been  seised  in  fee-simple  of  the  land,  but 
did  not  die  so  seised ;  and  the  writ  of  seisin  was  not  executed,  but  the 
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inquest  found  that  the  land,  at  the  time  of  the  alienation  by  the  husband 
was  of  the  annual  value  of  §78  ;  and  that  the  demandant  had  sustained 
damages  from  the  issuing  of  her  writ,  to  the  value  of  $37,  and  for  her 
costs,  six  cents.  The  court  set  aside  the  inquisition  as  to  the  damages 
and  costs,  but  entered  judgment  for  the  demandant,  that  she  recover 
according  to  her  writ  of  seisin  and  inquiry  the  one-third  of  §78  annually 
as  found  by  the  inquest.  This  was  held  to  be  erroneous.  The  sheriff 
should  have  delivered  to  the  demandant  seisin  of  one-third  of  the  land, 
and  laid  it  off  by  metes  and  bounds.  The  finding  of  the  annual  value, 
in  a  case  where  the  husband  does  not  die  so  seised,  is  illegal :  nor  can  the 
demandant  in  such  case  recover  costs.  Benner  v.  Evans,  454. 

EJECTMENT. 

LIMITATION,  2. 

1.  The  motion  for  judgment,  in  an  action  of  ejectment,  must  be 
founded  on  an  affidavit  of  the  service  of  the  writ,  and  must  be  at  the 
term  when  default  is  made.     Traer  v.  Bowman,  70. 

2.  Whether  a  defendant  in  ejectment  obtained  the  possession  of  land 
by  the  consent  of  and  under  the  plaintiff,  is  a  fact  for  the  determination 
of  the  jury ;  if  the  possession  was  thus  obtained,  the  Statute  of  Limita- 
tions will  not  protect  the  defendant.     Jones  v.  Porter,  132. 

3.  The  quantity  of  land  in  a  tract  for  which  ejectment  was  brought,  is 
not  essential  to  the  description  contained  in  the  writ,  if  the  land  be  other- 
wise sufficiently  described. 

A.  having  recovered  j  udgment  in  an  action  of  ejectment  against  B.,  an 
hab.  fas.  poss.  was  issued,  and  A.  was  put  in  possession  of  the  land  by  the 
sheriff.  B.,  a  few  days  afterwards,  and  before  the  return-day  of  the  hab. 
fas.  poss.  again  got  possession  of  the  land  by  fraud  or  deceit,  and  retained 
it  by  force.  In  a  second  ejectment  by  A.  against  B.  for  the  same  land, 
proof  of  these  circumstances  alone,  were  held  not  to  be  sufficient  to  entitle 
the  plaintiff  to  recover.  Griffith  v.  Dobson,  228. 

4.  In  legal  contemplation,  the  right  of  possession  is  in  the  lessor,  as 
against  a  third  person,  until  the  contract  is  consummated  by  the  entry 
of  the  lessee  upon  the  premises  leased.     When  the  entry  is  made,  such 
right  of  possession  is  transmuted  from  the  lessor  to  the  lessee  as  will 
enable  the  latter  to  maintain  ejectment  under  the  act  of  1806.  or  at  com- 
mon law.     Before  entry,  the  lessee  cannot  maintain  such  action.     Sen- 
nett  \.  Backer,  392. 

5.  A  trustee  of  lands  may  maintain  ejectment  for  their  recovery ;  and 
a  wrongdoer  cannot  set  up  the  title  of  the  cestui  que  trust,  to  defeat  the 
recovery  of  the  trustee. 

Upon  the  death  of  the  trustee,  pending  the  ejectment,  his  devisees  are 
the  proper  persons  to  be  substituted  as  plaintiffs.  Hunt  v.  Crawford, 
426. 

6.  W.  died  intestate,  leaving  issue  seven  children  ;  in  a  proceeding  of 
the  Orphans'  Court  by  writ  of  partition  and  valuation,  his  real  estate 
was  valued  at  $8975Z.,  12*.  and  Id.,  and  divided  into  seven  parts  of  unequal 
value  ;  the  value  of  each  heir  was  1282/.,  1s.  and  Id.,  and  each  heir  took  one 
of  the  parts  at  the  valuation :— One  of  the  allotments  was  composed  of 
different  tracts  of  land,  upon  each  of  which  a  separate  value  was  put  by 
the  inquest,  and  the  whole  was  valued  at  2072/.,  and  wab  confirmed  to  L. 
in  right  of  his  wife,  "on  his  giving  a  mortgage  upon  the  lands,  of  which 
his  allotment  was  composed,  to  secure  to  the  other  heirs  789/.,  19s.  and 
5d.,  which  was  the  difference  in  amount  between  his  share  and  the  value 
of  the  land  taken  by  him."    Of  this  789J.,  19*.  and  bd.  E.  E.,  another  of  the 
heirs,  whose  allotment  was  of  less  value  than  her  share,  was  entitled  to 
1GG/.,   17s.  and  &d.     E.  never  gave  the  mortgage  which  the  Orphans' 
Court,  by  their  decree  required  :  but  after  his  death  and  that  of  his  wife, 
a  judgment  was  obtained  against  her  administrators,  upon  which  one  of 
the  tracts,  which  was  embraced  in  the  allotment  decreed  to  E.  and  which 
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was  valued  at  1761.,  was  sold  by  the  sheriff  and  purchased  by  B.  E.  E. 
died,  without  having  received  the  166Z.,  17s.  and  Qd.  which  was  due  to 
her  by  E.,  and  her  heirs  brought  an  ejectment  against  B.  for  their 
interest  in  the  tract  of  land  purchased  by  him  at  the  sheriff's  sale. 
Held,  that  E.  not  having  given  the  mortgage  as  was  required  by  the 
decree  of  the  Orphans'  Court,  the  heirs  of  E.  E.  could  maintain  an  eject- 
ment to  recover  their  interest.  And  the  interests  which  the  plaintiffs 
were  entitled  to  recover,  was  with  regard  to  the  amount  of  their  claim  of 
166^.,  17s.  and  6d.,  that  proportion  of  the  land  which  was  equal  to  the 
proportion  which  its  value  bore  to  the  whole  value  of  the  allotment. 
Bellas  v.  Evans,  479. 

ENDORSER. 

CASHIER,  1. 

EQUITABLE  DEFENCE. 

1.  One  of  the  heirs  of  a  decedent,  who  died  intestate,  petitioned  the 
Orphans'  Court  for  an  inquest  on  his  real  estate,  describing  it  as  contain- 
ing two  hundred  and  twenty-seven  acres,  more  or  less,  with  a  grist-mill, 
and  several  other  buildings  thereon  erected ;"  upon  the  writ  issued  thereon 
the  inquest  found  that  it  could  not  be  divided,  and  valued  the  same  at 
$34.75  per  acre,  "  amounting  in  the  whole  to  $7888.25,"  which  was  con- 
firmed by  the  court,  and  another  heir  took  the  same  and  entered  into  a 
recognisance  to  the  heirs.  Suit  was  brought  upon  this  recognisance  by 
one  of  them,  in  which  it  was  admitted  that  there  was  a  deficiency  of 
twenty  acres  and  sixty-three  perches,  and  that  it  had  been  agreed  by 
some  of  the  parties,  not  including  the  plaintiff,  at  the  time  of  the  inqui- 
sition, that  the  land  should  be  surveyed  before  the  return  and  acceptance 
by  the  heir,  but  that  this  was  not  done.  Held,  that  the  defendant  was 
not  entitled  to  any  deduction  from  the  recognisance  on  account  of  this 
deficiency.  By  the  decree  of  the  Orphans'  Court,  confirming  the  land  to 
the  heir,  he  became  invested  with  the  title  to  it,  and  the  whole  proceed- 
ing, which  before  was  progressive  and  executory,  was  thereby  closed  and 
consummated.  Nichols  v.  Hummel,  195. 

EQUITY. 

DEFALCATION,  1. 

ERROR. 

PRACTICE,  1. 

1.  It  is  error  to  supersede  the  evidence  of  the  cause  of  action,  by 
counter  evidence  in  anticipation  of  its  effect.     Rainey  v.  Black,  40. 

2.  It  is  not  error  that  the  Court  of  Common  Pleas  refused  to  grant  a 
second  rule  to  amend  an  appeal,  and  quashed  it  because  it  was  defective. 
Miles  v.  Tanner,  95. 

3.  Where  upon  the  trial  of  such  issue,  the  court  charged  the  jury, 
that  "  the  witnesses  say  that  after  the  death  of  H.  R.  Sr.  the  sons  took 
possession  of  the  personal  property,  and  D.  one  of  them,  sold  his  moiety 
to  H.  the  other.      Tliis  establishes  his  possession  and  his  transfer  for  a 
full  consideration.     Each  executor  having  taken  one-half  of  the  personal 
estate,  in  his  own  right,  as  devisee,  and  D.  having  converted  his  into 
money,  it  leaves  him  liable,  to   that  extent,   both  to  the  legatees   and 
creditors."     Held,  that  such  charge  upon   the  evidence  in  the  cause, 
withdrew  the  facts  from  the  jury  and  was  error. 

Upon  such  issue,  where  it  was  in  evidence  that  the  co-executor  of  the 
defendant  had  settled  an  administration  account,  charging  himself  with 
the  whole  inventory,  and  crediting  him  with  payments  made,  it  is  error 
to  charge  the  jury,  that  the  defendant  is  chargeable  with  one-half  the 
inventory,  and  interest,  and  was  not  entitled  to  be  credited  with  one-half 
the  credits  in  such  account  of  his  co-executor.  Rife  v.  Qalbreath,  204. 

4.  Where  upon  the  facts  as  given  in  evidence,  the  plaintiffs  might 
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recover,  it  is  error  in  the  court  to  charge  the  jury,  "  if  the  law  is  as  laid 
down  by  the  court,  the  plaintiff  has  failed  in  making  out  his  case,  and 
is  not  entitled  to  recover."  Spongier  v.  Hummer,  370. 

5.  To  leave  to  a  jury  the  finding  of  a  fact,  without  the  color  of  proof 
is  error.  Whitehall  v.  Wilson,  405. 

ESTOPPEL. 

EVIDENCE,  5. 

EVICTION. 

COVENANT,  2,  3.     PARTITION,  1. 

EVIDENCE. 

FRAUDS  AND  PERJURIES,  1.     HANDWRITING,  1. 

1.  The  rule  of  policy,  which  protects  a  husband  from  the  admissions 
of  his  wife,  is  inapplicable  to  such  as  are  in  the  nature  of  facts,  in 
respect  to  which,  the  presumptions  to  which  they  give  rise,  are  not 
drawn  from  the  credit  of  the  party  but  the  fact  that  such  admissions 
were  actually  made.    In  a  case,  therefore,  where  the  husband  is  sought  for 
at  his  own  house  for  the  purpose  of  making  a  tender  to  him,  and  his  wife 
refuses  to  give  information  where  he  may  be  found,  and  declares  her 
husband  will  not  accept  the  tender,  such  declarations  may  be  given  iu 
evidence.     Steele  v.  Thompson,  34. 

2.  In  an  action  for  seduction,  when  a  relationship  exists  between  the 
plaintiff  and  the  seduced,  proof  of  the  situation  of  the  plaintiff's  family 
and  their  general  good  character,  is  competent  to  be  given  to  the  jury, 
for  the  purpose  of  increasing  the  damages. 

It  is  not  competent  for  the  plaintiff  to  give  evidence  of  the  good 
character  of  the  seduced,  unless  it  be  first  attacked  by  the  defendant. 
Wilson  v.  Sprout,  49. 

3.  The  book  of  the  turnpike  company,  in  which  the  defendant  Avas 
credited  with  the  payment  of  the  stock  subscribed  by  him,  is  prima  facie 
evidence  that  it  was  paid  ;  and  it  is  error  to  reject  such  evidence,  although 
it  should  appear  to  the  court  that  the  credit  was  given,  contrary  to  a 
resolution  of  the  managers  of  the  company.     Buffington  v.  Turnpike, 
71. 

4.  In  an  action  of  slander  it  is  competent  to  give  evidence,  in  order  to 
rebut  the  implication  of  malice,   that  the  suspicions  of  others,  with 
regard  to  the  truth   of  the  words  spoken,  were  communicated  to  the 
defendant ;  but  the  abstract  opinion  of  others,  not  thus  communicated, 
cannot  be  given  in  evidence.     Kellogg  v.  Gary,  102. 

5.  In  an  action  of  debt  upon  a  bond  conditioned  for  the  payment  of 
money,  upon  which  there  was  an  endorsement  referring  to  an  agreement 
between  the  parties  to  it,  it  is  competent  for  the  defendant  to  give  parol 
evidence  of  what  that  agreement  was,  in  order  to  show  that  it  was  the 
understanding  that  the  bond  on  which  the  suit  was  brought  was  not  to 
be  paid. 

That  the  defendants  derived  a  pecuniary  benefit  from  the  arrange- 
ment, is  no  reason  why  they  should  be  estopped  from  giving  evidence  of 
what  the  arrangement  was. 

The  commissioners  of  a  county,  having  made  an  arrangement  with 
certain  individuals  to  purchase  a  number  of  tracts  of  unseated  lands  for 
them,  which  were  being  sold  by  the  treasurer  for  taxes,  and  for  the 
purchase-money  of  which  the  purchasers  gave  a  bond  to  the  commis- 
sioners, upon  which  there  was  an  endorsement  referring  to  an  agreement 
between  the  parties,  it  was  held,  that  it  was  not  such  an  illegal  transac- 
tion as  that  the  obligors  in  the  bond  should  not  be  permitted  to  give 
parol  evidence  of  what  the  agreement  was,  in  order  to  show  that  they 
were  but  trustees  for  the  county.  Commissioners  v.  McCalmont,  122. 
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6.  An  original  deed,  which  was  proved  in  pursuance  of  the  recording 
act,  may  be  read  in  evidence,  although  such  probate  be  made  after  suit 
brought.  Jones  v.  Porter,  132, 

6.  In  order  to  the  admission  of  a  deed  of  conveyance  in  evidence,  it 
is  not  material  whether  the  acknowledgment  thereof  was  made  before, 
or  after  suit  brought.  The  acknowledgment  makes  the  original  deed,  as 
well  as  the  record  thereof  admissible  evidence. 

Where  there  are  two  subscribing  witnesses  to  a  deed,  proof  that  one 
of  them  has  removed  out  of  the  state,  and  of  the  handwriting  of  the 
other,  is  sufficient  to  admit  the  deed  in  evidence.  Kelly  v.  Dunlap,  136. 

8.  Upon  an  issue  to  try  with  what  amount  an  executor  is  chargeable, 
as  such,  the  will  is  evidence  to  show  his  appointment  as  executor,  and 
his  duties  under  the  will,  and  if  these  were  unnecessary,  giving  it  in 
evidence  could  do  no  injury.     Rife  v.  Galbreath,  204. 

9.  Neither  the  books  of  an  incorporated  bank  nor  copies  of  them,  are 
admissible  in  evidence  against  any  other  than  the  bank,  without  proof 
of  the  entries  in  the  books;  and  the  clerk  by  whom  the  entries  were 
made,  if  living,  and  within  the  jurisdiction  of  the  court,  is  the  proper 
person  to  make  such  proof;  if  dead  or  out  of  the  jurisdiction  of  the 
court,  proof  may  be  made  of  the  handwriting  of  the  clerk. 

It  seems,  that  an  examined  copy,  taken  from  the  books  of  a  bank, 
located  at  a  great  distance  from  the  place  of  trial,  or  where  they  are 
required,  to  be  in  different  places  at  the  same  time,  with  proof  that  the 
original  entries  were  made  by  an  officer  of  the  bank,  proved  by  himself, 
if  to  be  found,  and  if  not  with  proof  of  his  handwriting,  is  evidence. 

In  an  action  by  one  endorser  against  another,  where  each  had  paid  a 
moiety  of  the  debt,  to  recover  from  the  defendant  the  amount  paid  by 
'the  plaintiff,  on  account  of  the  defendant  having  a  judgment  given  to 
him  by  the  principal  debtor,  to  indemnify  him  against  liability,  under 
which  the  plaintiff  alleged  he  had  obtained  the  full  amount  of  the  debt, 
such  judgment,  and  a  paper  executed  at  the  time  it  was  given,  declar- 
ing that  the  judgment  was  given  for  such  indemnity,  are  evidence,  as  is 
also  proof  that  the  defendant  had  received  a  large  sum  under  such  judg- 
ment out  of  the  estate  of  the  principal  debtor,  although  such  judgment 
of  indemnity  may  include  other  debts.  It  was  for  the  jury  to  determine 
whether  the  money  received  was  applicable  to  such  debt,  and  proof  that 
the  money  was  received  under  the  judgment,  casts  upon  the  defendant 
the  burden  of  proving  that  the  money  was  received  on  a  different  account. 
Gochenaur  v.  Good,  274. 

10.  In  an  action  for  work  done  in  finishing  a  house,  it  is  competent  to 
prove,  to  show  that  the  house  belonged  to  the  plaintiff,  and  not  the  de- 
fendant, that  defendant  bought  the  property,  paid  a  part  of  the  purchase- 
money,  and  declared  at  the  time  that  the  purchase  was  for  the  plaintiff,  if 
it  be  also  proved  that  the  plaintiff  paid  up  the  residue  of  the  purchase- 
money  :  this  was  evidence  of  confirmation  of  everything  that  had  been 
said  or  done  at  the  time  of  the  purchase  as  part  of  the  res  gestae.     Burk 
v.  Hoover,  292. 

11.  Where  the  question  was  whether  a  judgment  was  paid,  the  execu- 
tion with  proof  of  actual  payment  over  of  the  money  made  on  it,  is  good 
evidence  without  producing  the  levy,  or  vendue  paper,  containing  an 
account  of  the  sale  of  the  goods  out  of  which  the  money  was  made. 

Had  the  object  been  to  prove  the  contents  of  the  paper  called  the  levy, 
or  the  vendue  paper,  it  must  have  been  produced. 

Neither  the  conduct  of  a  witness  in  other  transactions,  nor  particular 
instances  of  misconduct,  can  be  given  in  evidence.  Ramsey  v.  Johnston, 
293. 

12.  In  a  case  where  it  was  a  question  of  fact,  whether  the  defendant 
had  purchased  a  tract  of  land  (which  he  afterwards  sold  at  an  advance, 
of  which  the  plaintiff  claimed  a  part  as  a  partner),  in  partnership  with 
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the  plaintiff,  or  whether  he  bought  upon  an  agreement  that  the  advance 
upon  a  resale  should  be  applied  to  pay  a  specific  debt,  it  is  relevant  and 
competent  for  the  defendant  to  prove  that  it  was  so  applied,  as  it  goes  to 
support  his  defence  in  part.  Brubaker  v.  Robinson,  295. 

13.  The  court  are  not  bound  to  require  a  party  who  offers  evidence,  to 
reduce  his  offer  to  writing.     Eckert  v.  Ec.kert,  332. 

14.  In  an  action  of  ejectment,  brought  by  a  lessor  against  a  lessee, 
where  the  matter  in  controversy  was,  whether  the  lease  to  the  defendant 
was  made  for  one  year  or  three  years,  and  the  plaintiff  had  proved  that 
the  lease  was  for  one  year,  at  $100  per  annum,  and  the  defendant  had 
proved  that  this  witness  and  the  plaintiff  h«d  repeatedly  declared,  that 
the  lease  was  for  three  years,  it  is  competent  for  the  defendant  to  prove, 
that  for  a  single  year,  the  premises  were  not  worth  $50,  and  that  for  a 
lease  of  three  years  the  premises  might  have  been  worth  about  $100  per 
annum.     Sennett  v.  Bucher,  392. 

15.  In  an  action  against  a  stakeholder,  it  is  competent  for  him  to  give 
evidence,  that  part  of  the  money  staked  was  counterfeit,  although  it  be 
not  produced  upon  the  trial.     App  v.  Coryell,  494. 

16.  On  a  scire  facias  against  B.  as  bail  of  A.,  it  is  competent  for  the 
plaintiff  to  give  in  evidence  the  note  of  A.  on  which  the  original  suit 
was  founded,  to  ascertain  the  amount  of  the  demand.     Graves  v.  Beck- 
with,  525. 

EXCHANGE. 

WARRANTY,  1. 

EXECUTION. 

GUARDIAN  AND  WARDS,  1. 

1.  A  constable  having  several  executions  against  the  same  defendant 
in  his  hands  at  the  same  time,  makes  a  levy  and  endorses  a  schedule  of 
the  goods  levied  on  one  of  the  executions,  this  is  a  good  levy  on  all  the 
executions.  McCormic.k  v.  Miller,  230. 

An  execution  issued  upon  an  absolute  judgment,  taken  to  indemnify 
the  plaintiff,  as  the  surety  of  the  defendant,  for  a  debt  which  is  not  paid 
by  the  surety,  at  the  time  execution  is  issued,  is  neither  erroneous, 
nor  irregular ;  nor  is  it  fraudulent  by  the  statute  of  the  13th  Elizabeth, 
in  consequence  of  having  so  issued  before  the  actual  payment  of  the  debt 
for  which  it  was  given  as  indemnity.  It  is  a  measure  to  secure  him  by 
means  intended  to  produce  payment  of  the  debt  out  of  the  effects  of  the 
principal  by  whom  it  is  due.  Milter  v.  Howry,  374. 

3.  Whenever  one  execution-creditor  chooses  to  interfere  with  the  action 
of  another  execution-creditor's  writ  he  does  so  at  his  peril. 

All  executions  i'ssued  or  kept  on  foot  with  intent  to  delay,  hinder  and 
defraud  creditors,  are  avoided  by  the  statute  13  Elizabeth.  If,  therefore, 
one  execution-creditor,  by  management  or  arrangement,  hinders  the  sale 
of  personal  property  levied,  and  upon  which  other  executions  are  also 
levied,  he  thereby  postpones  his  right  to  the  money  made  from  the  sale 
of  such  property,  and  the  subsequent  execution-creditor  thus  delayed, 
shall  be  preferred.  Snyder  v.  Kunkleman,  487. 

EXECUTOR  AND  ADMINISTRATOR. 

FEIGNED  ISSUE,  1. 

1.  An  executor  deson  tort  is  liable  to  the  action  of  the  lawful  executor 
or  administrator,  or  to  that  of  a  creditor. 

If  there  be  a  lawful  executor,  he  and  an  executor  de  son  tort  may  be 
joined  in  an  action,  by  a  creditor,  or  sued  severally. 

An  executor  de  son  tort  may  be  sued  and  treated  by  the  creditor  as  if 
he  were  the  rightful  executor,  and  he  should  be  thus  styled  in  the  writ 
and  thus  declared  against. 

An  executor  de  son  tort  may  protect  himself  as  the  rightful  execu- 
tor, by  a  proper  plea ;  when  he  will  be  answerable  only  to  those  who 
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are  entitled  to  the  assets,  and  to  the  extent  only  as  they  have  come  to  his 
hands.     Stockton  v.  Wilson,  129. 

2.  An  administrator  who  suffers  a  judgment  to  be  rendered  against 
him,  in  an  action  wherein   the  declaration  does  not  charge  him  with 
having  received  estate  sufficient  to  pay  the  debt  sued  for,  does  not  thereby 
make  such  an  admission  of  assets  as  will  charge  him  personally. 

Hence,  a  judgment  obtained  by  an  award  of  arbitrators,  against  an 
administrator  in  an  action  where  no  declaration  was"  filed,  was  held  not 
to  be  conclusive  upon  the  administrator  personally.  Sincair  v.  Wilson, 
167. 

3.  An  administrator  is  iiot  chargeable  with  assets  of  the  intestate  in 
another  state,  of  which  he  may  have  obtained  possession. 

Administration  confers  upon  the  administrator  rights,  and  creates  lia- 
bilities co-extensive  only  with  the  jurisdiction  which  confers  it.  Moth- 
Land  v.  Wi reman,  185. 

FEES. 

1.  The  Act  of  the  28th  of  March  1814,  against  "any  officer  taking 
greater  or  other  fees,"  &c.,  than  are  expressed  and  limited  in  the  bill, 
being  penal  in  its  consequence  must  be  strictly  construed,  and  therefore 
the  case  of  taking  fees  by  a  person  out  of  office,  for  services  rendered 
while  in  office,  is  not  within  the  act,  and  such  person  is  not  liable  for 
taking  fees  illegally.  Gailaher  v.  Neal,  183. 

2.  A  justice  of  the  peace  who  has  entered  two  judgments  in  the  sume  suit, 
is  not  entitled  to  two  trial  fees,  if  on  the  first  day  of  entering  judgment 
the  defendant  was  not  present,  and  the  plaintiff  was  willing  to  continue 
the  case  ;  the  utmost  limit  to  which  his  right  could  extend  would  be  to 
demand  compensation  for  investigating  the  plaintiff's  claim  and  entering 
judgment  by  default,  for  which  the  fee-bill  allows  but  twelve  and  a  half 
cents. 

Quaere,  if  a  justice  who  enters  a  judgment  by  default,  which  is  opened 
for  a  re-hearing  and  defence  made,  and  a  new  judgment  entered,  is  not 
entitled  to  two  judgment  fees. 

Where  a  justice  charges  illegal  fees  which  are  endorsed  on  the  execu- 
tion, and  collected  by  the  constable,  the  justice  is  liable  for  the  penalty, 
although  they  are  not  paid  over  to  him. 

The  Act  of  the  28th  of  March  1814,  notwithstanding  it  inflicts  a 
penalty  for  taking  illegal  fees,  is  a  remedial  act,  and  as  such  should 
receive  a  liberal  construction. 

It  is  not  necessary  for  the  justice  to  make  a  regular  tender  of  amends, 
if  the  other  party,  by  his  conduct,  dispense  with  it,  by  a  previous  refusal 
to  accept.  Jackson  v.  Purdue,  519. 

FEIGNED  ISSUE. 

1.  A  feigned  issue  was  ordered  by  the  Orphans'  Court  upon  an  admin- 
istration account,  the  object  of  which,  from  the  evidence  given  in  the 
case,  seemed  to  be,  to  determine  with  how  much  an  executor  was  charge- 
able :  but  the  issue  had  been  joined  on  a  declaration  upon  a  wager  that 
the  defendant  had  received  $10,000,  part  of  the  estate  of  the  testator. 
Held,  That  such  issue  was  not  calculated  to  meet  the  design,  and  that 
under  it  the  single  fact  put  in  issue  was,  did  the  plaintiff  receive  $10,000 
of  the  estate  of  the  testator  as  executor. 

It  seems,  an  issue  directed  by  the  Orphans'  Court  for  the  purpose  of 
deciding  generally,  what  sum  of  a  decedent's  estate  is  in  the  hands  of 
his  administrator  or  executor,  is  objectionable. 

It  would  be  well  if  the  same  precision  were  to  be  observed  in  these 
issues,  directed  by  the  Orphans'  Court,  to  settle  administration  accounts, 
as  is  required  in  forming  an  issue  before  auditors  in  an  action  of  account 
render.  Rife  v.  Galbreath,  204. 
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FORBEARANCE. 

CONSIDERATION,  1.     SURETY,  1. 

FRAUD. 

ASSIGNMENT,  2,  3.     DOMESTIC  ATTACHMENT,  1.    EJECTMENT,  3. 

FRAUDS  AND  PERJURIES. 

1.  To  take  a  case  out  of  the  Statute  of  Frauds  and  Perjuries,  proof 
must  be  given  of  the  parol  contract,  relied  on,  having  been  first  made, 
before  the  part  performance  took  pjace.  If  possession  be  taken  of  land, 
and  improvements  be  made  on  it,  and  afterwards  the  owner  by  parol  sell 
or  give  it  to  the  tenant,  such  sale  or  gift  will  not  transfer  the  title. 

Where  a  party  claiming  to  have  land  under  a  parol  contract  made 
after  he  came  into  possession  of  it,  has  made  improvements  and  has 
been  fully  compensated  for  them,  a  specific  execution  of  the  contract,  it 
it  seems,  would  not  be  decreed. 

Where  a  son  is  permitted  by  his  father  to  enter  upon  the  possession  of 
a  part,  or  the  most  valuable  portion  of  his  fathers  real  estate,  and  make 
valuable,  and  permanent  improvements,  it  is  not  to  be  referred  to  the 
son's  having  become  the  owner  of  the  estate,  either  by  gift  or  sale  from 
the  father,  without  clear  and  satisfactory  testimony  to  authorize  such 
conclusion. 

In  such  cases  the  transaction  generally  results  from  the  confidence 
which  exists  between  the  father  and  son,  that  the  father  will  provide  for 
the  son  in  his  will,  which  is  perfectly  consistent  with  the  father's  salutary 
retention  of  the  title  to  the  land. 

In  an  ejectment  brought  by  one  of  several  children,  after  the  death 
of  the  father,  in  which  the  plaintiff  claims  the  land  by  virtue  of  an  alleged 
parol  gift  or  sale,  possession  taken  and  improvements  made,  the  will  of 
the  father  devising  the  land  from  the  plaintiff,  is  evidence,  as  without  it, 
the  plaintiff  might  recover  as  heir-at-law,  although  he  fail  to  establish 
such  gift  or  sale. 

%  In  such  a  case  where  no  direct  evidence  was  given  of  any  gift  or  con- 
tract at  the  time  the  son  took  possession  of  the  land,  it  is  competent  for 
the  defendant  to  prove,  that  at  the  time  of  such  possession  taken,  the 
father  suffered  the  son  to  take  with  him  almost  all  his  stock,  and  farming 
implements  from  another  farm  on  which  he  had  resided. 

Where  no  evidence  was  given  that  a  gift  or  sale  of  such  stock  and 
farming  implements  was  made  by  the  father  to  the  son,  it  is  not  competent 
for  the  plaintiff,  to  repel  such  testimony  as  that  given  to  prove  that  he 
had  worked  for  his  father,  after  he  had  come  of  age  and  the  value  of  his 
services.  Eckert  v.  Eckert,  332. 

GRAIN  GROWING, 

RENT  AND  REPLEVIN,  2. 

GROUND-RENT. 

JUSTICE  OF  THE  PEACE,  3. 

GAURANTEE. 

An  assignee  cannot  maintain  an  action  on  the  covenant  of  guarantee, 
against  the  assignor,  upon  proof  alone  of  a  demand  of  payment  upon 
the  obligor.  He  must  prove  the  insolvency  of  the  obligor,  and  that  he 
used  due  diligence  to  collect  the  money  from  him.  Johnston  v.  Chapman, 
18. 

GUARDIAN  AND  WAilD. 

1.  If  a  guardian  obtains  a  judgment  during  his  guardianship,  he  may 
have  a  scire  facias  to  revive  that  judgment,  and  have  execution  thereof 
after  the  time  for  which  he  was  appointed  guardian  has  elapsed,  although 
another  guardian  be  appointed.      Welker  v.  Welker,  21. 

2.  A  prochein  ami  is  recognised  by  the  laws  of  Pennsylvania,  and  our 
practice  for  certain  purposes,  but  never  as  having  the  power  of  a  trustee 
or  guardian.     Turner  v.  Patridgc,  172. 
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HANDWRITING. 

EVIDENCE,  9. 

Handwriting  may  be  proved  by  one  who  has  become  familiar  with  it 
in  a  long  correspondence  with  the  writer,  although  he  may  never  have 
seen  him  write.  United  Slates  v.  Simpson,  437. 

HORSE-RACING. 

1.  Money  deposited  with  the  stakeholder  of  a  horse-race,  as  a  forfeit 
by  either  party  whose  horse  did  not  run,  is  recoverable  from  such  stake- 
holder by  virtue  of  the  Act  of  Assembly. 

If  the  stakeholder  pays  the  money  to  him  to  whom  it  was  forfeited, 
without  notice,  and  in  good  faith,  he  is  protected  by  the  limitation,  con- 
tained in  this  act,  within  which  suit  must  be  brought.  But  it  is  other- 
wise if  he  acted  unfairly,  or  connived  with  one  of  the  parties;  and  this 
is  rightly  left  to  the  jury.  McAlister  v.  Gallagher,  468. 

2.  Money  staked  upon  a  horse-race  may  be  recovered  by  the  better, 
either  from  the  winner  or  the  stakeholder. 

Where  a  sum  of  money  is  raised  by  the  contribution  of  several  persons, 
to  be  bet  upon  a  horse-race,  and  the  same  is  deposited  in  the  hands  of 
the  stakeholder  by  one  of  the  contributors:  in  an  action  against  such 
stakeholder,  to  recover  back  the  money,  by  the  individual  who  deposited 
it,  it  was  held,  that  he  was  entitled  to  recover  only  that  part  of  the  stake 
which  he  contributed,  and  not  the  whole.  App  v.  Cornell,  494. 

HUSBAND  AND  WIFE. 
EVIDENCE,  1. 

INDICTMENT. 

1.  A  prosecution  and  conviction  for  fornication  and  bastardy,  is  not  a 
bar  to  a  civil  suit,  by  the  master,  for  the  seduction  of  the  prosecutrix. 
Wilson  v.  Sproul,  49. 

2.  An  indictment  founded  on  a  statute,  must  set  forth  the  charge  in 
those  words  of  the  statute  which  described  the  offence.     Hence  an  in- 
dictment under  the  statute  which  makes  indictable  by  force  and  violence 
to  take  and  carry  away  a  negro  or  mulatto,  &c.,  was  held  to  be  defective, 
because  the  words  by  "  by  force  and  violence"  were  omitted.     Hamilton 
v.  Commonwealth,  142. 

3.  An  indictment  against  supervisors  of  the  public  roads,  for  not  keep- 
ing them  in  repair,  must  conclude  "  to  the  common  nuisance  of  the  citizens 
of  the  Commonwealth  of  Pennsylvania." 

A  corporation  derives  all  its  powers  from  the  charter ;  and  from  it  the 
duties,  obligations  and  liabilities  of  its  officers  are  to  be  collected. 
Hence,  an  indictment  against  street  commissioners,  appointed  by  author- 
ity of  a  charter  of  incorporation  of  a  borough,  for  not  keeping  in  repair 
a  street,  cannot  be  sustained,  the  charter  not  authorizing  such  a  proceed- 
ing. Graftins  v.  Commonwealth,  502. 

INQUISITION. 

The  fact  that  there  is  a  mortgage  upon  lands  which  have  been  levird 
on  &,  fieri  facias  will  not  dispense  with  the  necessity  of  holding  an  inqui- 
sition ;  and  a  venditioni  exponas  without  it  is  irregular.  Naples  v. 
Minier,  475. 

INSOLVENT. 

JUSTICE  OF  THE  PEACE,  1. 

It  is  not  essential  to  the  validity  of  an  insolvent  bond,  that  the  in- 
solvent himself  should  be  bound  in  it ;  it  is  sufficient  if  it  be  executed 
by  the  sureties  alone,  and  allowed  by  the  judge.  .  Goodrich  v.  Tracey,  64. 

INTEREST. 

APPROPRIATION,  1.     COVENANT,  1.     LEGACY,  1. 


INDEX.  561 

ISSUE. 

FEIGNED  ISSDE,  1. 

1.  Where  an  issue  was  directed  by  the  Orphans'  Court  ''to  try  and 
determine  with  what  amount  an  administrator  is  chargeable,"  and 
stipulating  that  under  such  issue  "every  legal  claim  against  the  said 
administrator  shall  be  tried  and  determined,  and  judgment  thereon  to 
be  taken  in  the  Orphans'  Court  for  the  sum  with  which  he  is  to  be 
charged  as  administrator,"  such  issue  was  framed  to  determine,  not  the 
validity  of  particular  items,  but  the  aggregate  amount  of  the  debts 
properly  chargeable,  and  the  jury  under  such  issue  should  find  the 
exact  sum.  It  is  error,  therefore,  in  such  case  to  instruct  the  jury,  to 
find  a  general  verdict  for  the  defendant,  if  they  should  find  that  the 
plaintiff  had  not  sustained  the  items  disputed,  if  there  were  other  items 
which  were  not  in  dispute,  and  admitted  to  be  properly  chargeable. 
Mothland  v.  Wireman,  185. 

JOINDER. 

ARBITRAMENT  AND  AWARD,  1.  EXECUTOR  AND  ADMINISTRATOR,  1. 
RELEASE,  I . 

JUDGMENT. 

CERTIORARI,  1.  COSTS,!.  DOMESTIC  ATTACHMENT,  1.  EJECTMENT,  1,  3. 
EXECUTION,  2.  LIEN,  2,  4.  5.  PRACTICE,  1.  RELEASE,  1,  2.  TRUS- 
TEE AND  CESTCI  QUE  TRUST,  1. 

1.  When  the  record  and  judgment  of  a  justice  of  the  peace  is  removed 
into  the  Common  Pleas  by  a  certiorari  and  the  plaintiff  in  error  there 
suffers  a  nonsuit,  a  scire  facias  will  not  lie  by  the  defendant  in  error, 
to  have  execution  for  the  amount  of  his  judgment  before  the  justice  and 
costs  5  the  record   must  be  remitted  to  the  justice  to  be  proceeded  in. 
Welker  v.  Welker,  21. 

2.  A  judgment  confessed  by  an  attorney  at  law,  by  authority  of  the 
wife  of  an  absent  debtor,  is  void  .as  to  subsequent  judgment-creditors, 
even  though  such  judgment  were  ratified  and  confirmed  by  the  debtor, 
after  other  judgments  were  entered  against  him.     Campbell  v.  Kent,  72. 

3.  The  validity  of  a  judgment  cannot   be   collaterally   impeached. 
McCormick  v.  Miller,  230. 

4.  A  plaintiff  who  sues  out  a  writ  of  summons,   pursuant  to   the 
provisions  of  the  Act  of  the  21st  of  March  1806,  cannot  afterwards  file  a 
declaration  and  proceed  to  judgment  at  the  first  term,  by  authority  of 
the  Act  of  20th  of  March  1725.     Springer  v.  Commonwealth,  28. 

5.  A  verdict  and  judgment  in  an  action  on  the  case,  for  not  perform- 
ing a  contract,  is  conclusive  evidence  in  an  action  on  a  bond  between 
the  same  parties,  as  to  the  facts  passed  upon  in  the  first  suit.     White  v. 
Reynolds,  96. 

6.  A   transcript  of  a  judgment  filed   in  pursuance   of  an    Act  of 
Assembly,  is  in  its  legal  effect  a  judgment  of  the  Court  of  Common 
Pleas,  and  may  be  so  called  in  a  writ  of  scire  facias  to  revive  the  same. 

When  a  judgment  is  rendered  by  a  justice  for  a  sum  exceeding  his 
jurisdiction,  a  transcript  whereof  is  tiled,  the  remedy  to  correct  the 
error,  is  by  motion  to  have  it  stricken  off,  or  by  writ  of  error. 

A  judgment  of  a  justice,  for  a  sum  exceeding  his  jurisdiction,  having 
been  docketed,  it  cannot  be  treated  as  a  nullity ;  and  even  if  it  could, 
its  validity  can  only  be  questioned,  in  a  seire  facias  to  revive  it,  by  the 
plea  of  nul  tid  record.  Walker  v.  Lyon,  98. 

7.  In  regard  to  the  entry  of  judgment,  and  their    priority  of  lien,  a 
day  is  not  susceptible  of  juridical  division.     In  the  appropriation,  there- 
fore, of  the  proceeds  of  land  sold  by  the  sheriff,  judgments  entered  upon 
the  same  day,  when  the  fund  is  insufficient  to  discharge  them  all,  are 
to  be  paid  pro  rata ;  although  it  may  appear,  that  one  was  entered  at 
an  hour  of  the  day  earlier  than  the  others.     Metzler  v.  Kilgore,  245. 

3  P.  &  W.— 36 
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JURISDICTION. 

1.  The  charter  of  the  city  of  Lancaster,  does  not  confer  upon  the 
councils,  the  right  to  vest  in  the  mayor  and  aldermen  jurisdiction  to 
convict  summarily,  or  to  entertain  an  action  of  debt  for  a  penalty.  If 
the  charter  did  give  the  right  to  confer  a  power  to  imprison  on  summary 
conviction,  and  without  appeal  to  a  jury,  it  would  be  so  far  unconstitu- 
tional and  void. 

Jurisdiction  is  expressly  given  to  the  mayor's  court,  "for  the  recovery 
of  fines,  forfeitures,  penalties,  debts  and  other  demands,  cognisable  in 
the  city  court,"  the  exercise  of  which,  stands  clear  of  all  objections  on 
constitutional  grounds.  Barter  v.  Commonwealth,  253. 

JUSTICE  OF  THE  PEACE. 

APPEAL,  2,  3,  5.     CERTIORARI,  1.     FEES,  2.     JUDGMENT,  6. 

1.  A  justice  of  the  peace  has  jurisdiction  of  an  action  on  an  insolvent 
bond,  being  in  amount  not  exceeding  $100 ;  and  if,  upon  such  bond,  the 
action  originate  in  court,  the  plaintiff  is  not  entitled  to  recover  costs. 
Goodrich  v.  Tracy,  64. 

2.  A  justice  of  the  peace  has  no  jurisdiction  of  a  contract  concerning 
the  realty  where  the  title  to  lands  and  tenements  may  come  in  question. 
Sechrist  v.  Connellee,  388. 

3.  A  justice  of  the  peace  has  jurisdiction  of  a  cause  of  action  arising 
on  a  covenant,  contained  in  a  deed  of  conveyance,  for  the  payment  of  a 
ground-rent;  although  the  action  be  brought  against  the  assignee  of 
the  grantee.     Royer  v.  Ake,  461. 

4.  In  an  action  before  a  justice  of  the  peace,  the  defendant  claimed  a 
right  to  off-set  a  demand  which  he  had  against  the  plaintiff  for  a  sum 
exceeding  $100.     Held,  that  the  justice  was  right  in  rejecting  the  evi- 
dence of  such  set-off,  on  the  ground,  that  it  exceeded  in  amount  his 
jurisdiction. 

Upon  an  appeal  to  the  Court  of  Common  Pleas  in  such  case,  the  case 
having  been  referred  to  arbitrators,  and  under  the  compulsory  arbitra- 
tion law,  the  defendant  offered  the  same  evidence  to  the  arbitrators, 
who  made  a  report  in  favor  of  the  plaintiff,  and  appended  thereto  this 
memorandum,  ''  the  defendant's  claim  exceeding  the  plaintiff's  $332, 
was  excluded  as  out  of  our  jurisdiction."  Upon  this  report  judgment 
was  entered,  which  was  affirmed. 

When  in  such  case  the  demand  of  the  defendant  is  composed  of 
several  items,  he  may  set-off  such  of  them  as  do  not  exceed  the  jurisdic- 
tion of  the  justice. 

Where  the  transcript  of  the  justice,  from  whose  judgment  an  appeal 
was  entered,  set  out  the  plaintiff's  demand  to  be  "$98  due  on  book- 
account."  It  was  held,  that  this  was  a  sufficient  statement  of  the 
plaintiff's  claim  to  sustain  a  judgment  upon  an  award  of  arbitrators. 
Holden  v.  Wiggens,  469. 

KIDNAPPING. 

INDICTMENT,  1. 

LAND  AND  LAND  OFFICE. 

FRAUDS  AND  PERJURIES,  1. 

Where  a  deputy- survey  or  upon  a  precisely  descriptive  warrant,  in 
1793,  made  a  survey  which  did  not  adjoin  on  one  of  the  boundaries 
called  for,  and  run  into  land  that  had  been  previously  appropriated, 
and  in  1806  having  discovered  the  mistake,  before  any  other  right  had 
commenced,  and  before  he  returned  his  survey  he  went  on  the  ground 
and  altered  the  survey,  and  marked  it  on  the  ground.  Held,  that  the 
title  by  such  warrant,  and  such  survey  so  altered,  was  good  against  the 
title  of  one  who  commenced  an  improvement  on  the  land  left  out  by  the 
first  survey,  in  1808,  although  such  warrant  and  survey  was  not 
returned  until  1810.  Acre  v.  Gilbert,  299. 
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LAND  AND  LAND  OFFICE. 

2.  In  Pennsylvania  there  are  two  modes,  by  which  a  title  to  lands 
may  be  acquired  from  the  Commonwealth.     First,  by  warrant  or  loca- 
tion and  survey,  and,  second,  by  any  actual,  personal,  resident  Bettle- 
nifiit  upon  the  land  itself.     The  exercise  of  acts  of   ownership  for  any 
length  of  time,  will  not  raise  such  a  presumption  of  a  grant  from  the 
Commonwealth,  as  to  be  of  itself  a  good  title. 

Without  an  office  right  from  the  Commonwealth,  no  possession  that 
can  be  taken  of  the  land,  short  of  an  actual,  personal,  resident  settle- 
ment upon  it,  or  an  improvement  commenced  with  such  intent,  to  take 
effect  immediately  and  to  be  carried  on  with  due  diligence,  will  amount 
to  an  appropriation  of  the  land,  or  give  the  least  shadow  or  color  of 
right  or  claim  even  to  the  possession  of  it. 

Whether  or  not  there  is  a  want  of  due  diligence  in  the  prosecution  of 
an  inceptive  right  to  lands,  is  a  matter  of  fact,  which  is  always  properly 
submitted  to  the  jury. 

An  improvement,  in  order  to  be  available  in  law,  so  as  to  give  a  pre- 
sumptive right  to  land,  must  be  commenced  with  intent  to  make  an  im- 
mediate settlement,  and  prosecuted  with  due  diligence  until  the  settle- 
ment be  completed ;  and  if  done  so,  the  title  so  acquired  will  relate  back 
to  the  commencement  of  the  improvement.  McMutrie  v.  McCormick, 
428. 

3.  A  conveyance  of  land  described  as  a  tract  surveyed  to  a  particular 
person,  passes  all  within  the  bounds  of  the  survey  ;  such  a  description 
is  as  operative  to  define  the  subject  of  the  grant  as  if  the  courses  and 
distances  were  included  in  the  deed ;  and  such  deed  will  vest  a  good  title 
to  the  land  within  the  said  survey,  although  the  grantor  may  have  had  a 
better  title  to  the  land  than  that  described,  of  which  he  was  ignorant  at 
the  time. 

The  common  ignorance  of  both  the  grantor  and  grantee  of  the  true 
boundaries,  would  perhaps  control  an  erroneous  description  of  the  sub- 
ject-matter of  the  grant  founded  on  the  fact  of  interference.  Armstrong 
v.  Boyd,  458. 

oANDLORD  AND  TENANT. 
DISTRESS,  1,  2. 

1.  The  Landlord  and  Tenant  Act  was  only  intended  to  be  applied  to 
the  plain  and  ordinary  case  of  a  demise  at  a  certain  rent,  and  a  tenancy 
whose  termination  is  independent  of  a  contingency.     If,  therefore,  it 
appears  upon  the  trial  of  a  cause,  originating  under  this  act,  before  two 
justices,  from  whose  jurisdiction  it  was  removed  to  the  Common  Pleas, 
by  the  affidavit  -of  the  party,  that  it  was  not  such  a  case  as  that  act 
intended  to  provide  for,  it  will  be  fatal  to  the  proceeding.     Sttele  v. 
Thompson,  34. 

2.  It  is  essential  to  the  right  of  a  landlord  to  avail  himself  of  the  pro- 
visions of  the  "  Landlord  and  Tenant  Act,"  by  which  to  dispossess  his 
tenant,  who  holds  over,  that  a  certain  rent  for  the  demised  premises  was 
reserved. 

"  Under  the  rent  of  taking  care  of  the  grain  of  F.  on  the  place,  and 
keeping  out  the  cattle,"  is  so  uncertain  as  that  a  proceeding  before  two 
justices,  under  that  act,  cannot  be  supported  upon  it.  Scott  v.  Fuller,  55. 

3.  G.'s  heirs  and  S.  being  tenants  in  common  of  a  tract  of  land,  a 
partition  was  made  between  them.     One  of  the  heirs  of  G.,  who  had 
been  married  to  one  of  the  sons  of  S.,  was  in  possession  of  the  land  after 
the  death  of  her  husband,  who  came  into  possession  as  the  tenant  of  his 
father ;' an  ejectment  having  been  brought  by  one  who  claimed  under  S. 
to  avoid  the  partition,  on  the  ground  that  they  had  been  evicted  by  a 
stranger  from  part  of  the  land  allotted  to  S :  held,  that  she  was  not  pre- 
cluded from  making  defence  because  of  her  character  of  tenant    Feather 
v.  Strohoecker,  505. 
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LEGACY. 

1.  Testator  devised  a  tract  of  land  to  his  son,  charged  with  the  pay- 
ment of  22001.,  he  to  pay  1700Z.  of  that  sum,  to  himself  the  testator,  to 
his  wife,  and  to  his  children  "  he  had  with  his  first  wife,"  "in  manner 
as  shall  hereafter  be  said;"  50Z.  to  the  testator  on  the  1st  of  April  1816, 
25Z.  on  the  1st  of  April  1817,  "  and  then  so  on  until  after  my  decease." 
He  directs  that  his  son  should  pay  the  residue  of  the  1700Z.,  which 
should  remain  after  his  decease,  30Z.  to  his  wife,  and  120/.  to  his  children 
by  his  first  wife,  of  whom  there  were  ten,  on  the  first  day  of  April  in 
each  year  after  his  death,  "  till  the  seventeen  hundred  pounds  is  fully 
paid."  He  then  added,  "for  the  five  hundred  pounds  after  the  seven- 
teen hundred  pounds  are  paid,  if  my  said  wife  is  then  alive,  and  my 
widow,  my  said  son  shall  pay  yearly  the  interest  of  the  five  hundred 
pounds  to  my  said  wife."  He  directed  that  his  son  should  pay  the  inte- 
rest on  the  500Z.  until  after  the  decease  or  marriage  of  his  wife,  "  after 
the  seventeen  hundred  pounds  is  paid  as  aforesaid."  He  directed  that 
after  the  death  or  marriage  of  his  wife,  his  son  should  pay  the  5001.  to 
his  children  by  his  second  wife,  in  three  annual  payments,  and  added : 
"  But  this  I  mention,  the  five  hundred  pounds  shall  not  be  paid,  nor  no 
interest  thereon,  until  after  the  seventeen  hundred  pounds  is  paid." 
The  testator  directed  that  his  personal  estate  should  be  sold,  and  he 
bequeathed  one-third,  after  paying  his  debts,  to  his  wife,  and  two-thirds 
to  his  children  by  his  first  wife.  He  also  devised  to  his  wife  a  life-estate 
in  sixteen  acres  of  land.  After  the  death  of  the  testator,  the  land  de- 
vised to  the  son  was  sold  at  sheriff's  sale  on  a  judgment  in  favor  of  one 
of  the  legatees,  for  $2100,  a  sum  less  than  sufficient  to  pay  all  the  lega- 
cies. Held,  that  all  the  legacies,  those  to  the  children  of  the  first  and 
those  to  the  children  of  the  second  marriage,  abated  in  proportion.  The 
direction  for  priority  of  payment  is  insufficient  te  raise  a  presumption 
that  a  preference  was  intended  in  point  of  right. 

A  pecuniary  legacy  may  be  exempt  from  abatement,  as  in  the  case 
of  a  wife  or  child  destitute  of  other  provision,  or  of  a  legacy  given  in 
lieu  of  dower,  or  of  a  preference  manifestly  intended.  But  these  cases 
are  exceptions  to  the  general  rule,  that  equality  is  the  highest  equity, 
dependent  on  peculiar  circumstances,  and  attended  with  strong  expres- 
sions of  intention.  Duncan  v.  Alt,  384. 

LIBEL. 

1.  Words  which  impute  a  crime  are  actionable,  not  more  because  they 
expose  the  party  charged  to  the  danger  of  being  convicted  than  that  of 
being  prosecuted. 

If  the  charge  be  not  palpably  unfounded  on  the  face  of  it,  the  risk  of 
a  prosecution  which  it  induces  shall  be  compensated  in  damages. 

It  is  not  competent  for  a  defendant  to  show  by  circumstances  dehors 
the  libel  that  he  was  mistaken  in  the  charge  he  made,  and  thereby 
avoid  a  liability  for  damages.  Deford  v.  Miller,  103. 

LIBERARI  FACIAS. 
PRACTICE,  1. 

LIEN. 

DEFALCATION,  1.     RELEASE,  1. 

1.  At  the  expiration  of  three  months  from  the  time  when  a  duplicate 
is  put  into  the  hands  of  a  collector  of  county  tax,  any  balance  which  is 
not  paid  over  by  him  to  the  treasurer,  is  a  lien  upon  his  personal  pro- 
perty.    Commissioners  v.  Henry,  26. 

2.  It  is  essential  in  order  to  the  continuance  of  the  lien  of  a  judgment 
upon  land  which  has  been  sold  and  conveyed,  that  the  terre-tenant  be 
made  a  party  to  the  scire  facias.     Lusk  v.  Davidson,  229. 

3.  The  lien  of  the  official  recognisance  of  a  sheriff  under  the  Act  of 
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1803,  is  unlimited  both  in  duration  and  extent.    Snyder  v.  Commonwealth* 
286. 

5.  It  is  not  necessary  that  a  judgment  should  be  revived  in  order  to 
maintain  its  lien  on  money  in  the  sheriff's  hands.     Commonwealth  v. 
Gleim,  417. 

6.  A.  fieri  facias  levied  upon  the  land  will  not  prolong  the  lien  of  the 
judgment  upon  other  land  beyond  the  period  of  five  years.     Todd  v. 
McCulloch,  444. 

LIMITATION. 

HORSE-RACING. 

1.  The  Statute  of  Limitation  begins  to  run  so  as  to  bar  an  action  on 
a  contract  to  complete  a  certain  work,  from  the  time  when  the  work  was 
to  have  been  completed,  and  not  from  the  time  when  the  plaintiff  had 
received  actual  damage   from   the   imperfect  execution  ot   the  work. 
Rankin  v.  Wbodworlh,  48. 

2.  Four  children,  to  whom  a  tract  of  land  was  devised,  made  an  ami- 
cable partition  and  valuation  thereof;  each  who  received  land  of  more 
value  agreed  to  pay  to  the  others ,  so  as  to  make  the  shares  equal.    Pos- 
session was  taken  of  the  several  parts  in  pursuance  of  the  partition.- 
More  than  twenty-one  years  thereafter,  one  of  the  devisees,  to  whom 
land  of  less  value  was  allotted,  brought  a  joint  action  of  ejectment 
against  the  owners  of  the  other  shares,  in  order  to  compel  the  payment 
of  the  amount  due  to  him  ;  in  which  it  was  held  that  he  was  not  entitled 
to  recover.     Higgs  v.  Stimmel,  115. 

3.  A  possession  of  land  for  twenty-one  years  may  be  adverse  and  hos- 
tile, and  such  as  under  which  a  man  may  protect  himself  by  the  Statute 
of  Limitations,  although  he  did  not  know  that  any  other  person  claimed 
the  land.     Jones  v.  Porter,  132. 

4.  In  the  case  of  a  promise  to  pay  stock  subscribed,  "  in  such  man- 
ner, at  such  times  and  in  such  proportions  as  shall  be  determined  by  the 
president  and  managers  of  said  company :"  the  Statute*  of  Limitation 
does  not  begin  to  run,  until  such  determination  and  demand  be  made  by 
the  company,  as  the  act  of  incorporation  directs.     Sinkler  v.  Turnpike 
149. 

5.  No  declaration  of  a  defendant  will  operate  to  avoid  the  Statute  of 
Limitations,  if  it  be  accompanied  with  a  denial  of  his  liability  to  pay 
Gallagher  v.  Milligan,  177. 

LOCATION. 

LANDS  AND  LAND  OFFICE,  2. 

MANUMISSION. 
SLAVE,  1. 

MASTER  AND  SERVANT. 
ACTION  ON  THE  CASE,  1. 

MISTAKE. 

ACTION  ON  THE  CASE,  2. 

MORTGAGE. 

INQUISITION,  1. 

1.  There  can  be  no  such  thing  as  a  valid  efficacious  parol  mortgage. 
The  interest  which  a  tenant  hath  in  lands,  which  he  holds  by  parol 

from  the  tenant  in  fee-simple,  as  a  pledge  or  security  for  the  payment  of 
a  debt,  is  divested  by  a  sale  made  by  order  of  the  Orphans'  Court  for  the 
payment  of  the  debts  of  the  intestate  debtor.  Bower  v.  Oyster,  239. 

2.  Whatever  may  have  been  the  effect  of  a  judicial  sale  on  other  in- 
terests, both  the  policy  and  the  practice  of  the  legislature  have  been,  to 
hold  the  lien  of  a  mortgage  to  the  state  undischarged  by  anything  but 
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actual  payment  into  the  treasury  ;  and  such  mortgage  is  not  divested  by 
a  judicial  sale  upon  any  other  lien  on  the  land  mortgaged,  nor  is  it  to 
be  paid  out  of  the  purchase-money  raised  by  such  sale.  Duncan  v. 
368. 


NEW  TRIAL. 

Though  tne  court  might  not  be  disposed  to  grant  a  new  trial,  because 
the  verdict  was  against  the  weight  of  evidence,  yet  they  will  do  so,  when 
it  is  in  accordance  with  the  inclination  of  the  judge  who  tried  the  cause. 
Bartholomew  v.  Judykunst,  493. 

NOTICE. 

HORSE-RACING,  1     PURCHASER,  1.     TURNPIKE,  1. 

1.  Notice  to  a  bidder  at  sheriff's  sale  that  another  claims  the  land,  is 
sufficient  to  put  him  in  the  same  situation  with  regard  to  a  trust,  as  he 
as  whose  property  it  was  sold.  All  that  is  necessary  is  to  give  a  pur- 
chaser such  notice  as  is  sufficient  to  put  him  on  an  inquiry  leading  to 
the  whole  truth.  It  is  not  necessary  that  the  notice  should  contain  full, 
entire,  and  circumstantial  information  of  every  fact  which  it  may  be 
material  for  the  purchaser  to  know. 

Notice  to  counsel  in  the  same  transaction  is  presumptive  notice  to  the 
client.  Barnes  v.  McOiinton,  67. 

NUISANCE. 

ACTION  ON  THE  CASE,  3. 

OBLIGOR. 

RELEASE,  1. 

ORPHANS'  COURT. 

EJECTMENT,  5.  EQUITABLE  DEFENCE,  1.  FEIGNED  ISSUE,  1.  MORT- 
GAGE, 1. 

The  Orphans'  Court  may  direct  an  issue  to  ascertain  specific  facts,  in 
the  usual  shape  af  a  wager;  but  it  is  incompetent  to  delegate  its  juris- 
diction in  matters  of  account  depending  on  both  fact  and  law.  Moth- 
land  v.  Wireman,  185. 

PARTITION. 

LIMITATION,  2. 

Every  partition  as  well  as  every  exchange,  implies  not  only  a  warranty 
at  the  election  of  the  party,  but  a  condition  entire,  the  breach  of  which 
gives  entry  into  the  whole  ;  with  this  difference,  however,  that  a  voucher 
to  warranty  of  the  part  evicted,  affirms  the  partition  by  the  acceptance 
of  a  compensation,  while  an  entry  for  the  condition  broken  defeats  it. 
If,  then,  the  whole  or  any  less  estate  of  freehold  be  evicted  in  all  or  any 
part  of  a  particular  purparty,  the  partition  may  be  avoided  in  the  whole, 
whether  it  be  of  a  manor  that  was  entire,  or  of  parcels  that  were  several. 
Feather  v.  Strohoecker,  505. 

PARTY. 

COVENANT,  2.     EJECTMENT,  5.     LIEN,  2.     WITNESS,  1. 

PAYMENT. 

ACTION  ON  THE  CASE,  2. 

A  grandfather  devised  to  his  grandsons  a  tract  of  land,  which,  by  his 
will,  he  directed  should  be  patented,  and  the  price  thereof  paid  out  of 
his  estate  ;  an  uncle  of  the  devisees  obtained  the  patent  and  paid  for  it, 
and  brought  on  action  against  the  executors  of  the  grandfather's  estate 
to  recover  it  back.  Held,  That  it  was  a  voluntry  payment  by  him. 
which  gave  no  right  of  action.  Turner  v.  Patridge,  172. 

PENALTY. 

FEES,  1,  2. 


INDEX.  567 

PERJURY. 

LIBEL.  1. 
PERSONAL  PROPERTY. 

ASSIGNMENT,  2,  3.     EXECUTION,  1,  3.     LIEN,  1. 

PLEADING. 

COVENANT,  1.     BAIL-BOND,  1.     INDICTMENT,  1.    JUDGMENT,  6. 
A  variance  between  the  writ  and  declaration  must  be  taken  advantage 
of  by  plea  in  abatement,  if  at  all ;  and  not  on  a  writ  of  error.     Springer 
v.  Commonwealth,  28. 

PRACTICE. 

INQUISITION,  1. 

Practice  with  regard  to  the  execution  of  a  liberari  facias,  the  return  by 
the  sheriff,  and  satisfaction  of  the  judgment  upon  which  it  issued. 
Whether  under  certain  circumstances  the  judgment  is  satisfied,  is  a  mat- 
ter of  fact  for  the  jury  :  and  it  is  error  if  the  court  decide  it.  Shewell 
v.  Meredith,  13. 

PROBATE. 

EVIDENCE,  6.  7. 

PROCESS. 

BAIL-BOND. 

PROMISE. 

CONSIDERATION,  1.     PAYMENT,  1. 

1.  W.  gave  a  note  to  the  plaintiff  and  defendant  for  services  to  be 
rendered ;  afterwards  W.  and  N.  made  an  agreement  with  the  defendant 
for  a  larger  sum  for  the  same  services,  and  the  defendant  agreed  to  keep 
W.  clear  of  liability  and  costs  on  account  of  the  note  given  to  the  plain- 
tiff and  defendant.  The  defendant  received  the  sum  stipulated  on  the 
agreement  with  W.  and  N.  and  the  services  were  performed  by  the 
plaintiff  and  defendant.  Held,  that  the  engagement  of  the  defendant 
to  keep  W.  clear,  was  a  promise  to  satisfy  the  plaintiff  and  might  be 
enforced  by  the  party  beneficially  interested ;  and  the  payment  to  the 
defendant  is  to  be  considered,  as  regards  the  plaintiff,  as  having  been  paid 
on  the  note,  so  far  as  it  was  necessary  to  discharge  it.  Kelly  v.  Evans, 
387. 

PURCHASE-MONEY. 

EVIDENCE,  7. 

C.  having  sold  a  tract  of  land  to  which  K.  had  a  claim,  executed  a 
single  bill  to  K.  for  a  certain  sum  in  discharge  of  his  claim  to  the  land, 
to  be  paid  out  of  the  purchase-money.  And  the  parties  agreed  that  each 
should  be  present  when  the  purchase-money  should  be  paid,  and  receive 
his  own  part.  K.  gave  notice  to  the  purchaser  not  to  pay  his  money  N) 
C.  but  to  himself;  that  he  was  willing  to  take  him  (the  purchaser)  tor 
it.  The  purchaser  afterwards  failed,  and  was  unable  to  pay  the  money. 
In  an  action  by  K.  against  C.  on  the  single  bill,  it  was  held  that  he  was 
not  entitled  to  recover.  Campbell  v.  Knox,  9. 

PURCHASER. 

COVENANT,  1.    NOTICE,  1. 

A  purchaser  from  a  fraudulent  grantee,  or  a  fraudulent  debtor,  where 
he  has  not  any  manner  of  notice  or  knowledge  of  the  fraud,  is  protected 
from  the  operation  of  the  statute  of  the  27  Elizabeth.  Mateer  v.  Hissim,  160. 

QUANTUM  MERUIT. 

ACTION  ON  THE  CASE,  4 

RECOGNISANCE. 

EQUITABLE  DEFENCE,  1. 

1.  The  lien  of  the  official  recognisance  of  a  sheriff,  under  the  Act  of 


568  INDEX. 

RECOGNISANCE. 

1803,  is  unlimited  both  in  duration  and  extent.  Snyder  v.  Common- 
wealth, 286. 

2.  Where  A.  was  brought  before  a  justice  of  the  peace  on  a  capias,  the 
3d  September,  1831,  and  at  his  instance  the  cause  was  continued  until 
the  1st  of  October  ensuing  ;  upon  B.'s  entering  into  the  following  recog- 
nisance :  "  B.  bound  in  §200  as  special  bail  for  the  appearance  of  the 
defendant  in  this  cause  :  acknowledged  3d  September,  1831,  before  me, 
Job  Gier,  J.  P.  Held,  that  this  is  not  a  recognisance  of  special  bail, 
within  the  provisions  of  the  second  section  of  the  Act  of  1810  for  the 
recovery  of  demands  not  exceeding  $100,  but  is  a  recognisance  under  the 
eighth  section  of  the  said  act,  for  the  appearance  of  the  defendant,  the 
condition  whereof  is  forfeited,  by  his  not  appearing  in  person  on  the 
day  fixed — the  word  special,  in  such  recognisance,  being  regarded  as 
surplusage. 

The  appearance  of  an  attorney  for  defendant,  on  the  day  appointed  in 
such  recognisance,  the  defendant  himself  not  appearing,  is  no  perform- 
ance of  its  condition.  Graves  v.  Beckwith,  525. 

RE-ENTRY. 

A  previous  demand  is  indispensable  to  the  exercise  of  a  right  to  re- 
enter,  for  the  non-payment  of  a  rent-charge.  Boyer  v.  Ake,  461. 

REFERENCE. 

ARBITRAMENT  AND  AWARD,  2. 

RELEASE. 

1.  A  release  by  the  plaintiff  of  the  estate  of  a  deceased  surety  from  the 
lien  of  a  judgment,  will  not  operate  as  a  release  of  the  principal  co-de- 
fendant, so  as  to  give  priority  to  subsequent  judgment-creditors  of  his, 
when  it  appears  that  the  co-defendant  assented  to  such  release. 

A  release  of  one  joint  co-obligor  is  a  release  of  all ;  but  a  release  of 
an  obligor  in  a  joint  and  several  obligation  is  not  a  release  of  all.  Bui- 
son  v.  Kincaid,  57. 

2.  The  revocation  of  a  levy  on  the  goods  of  one  of  two  sureties,  against 
whom  judgment  had  been  obtained,  does  not  release  his  co-surety :  as 
between  themselves  they  are  both  principals,  and  the  creditor  was  not 
bound  to  pursue  his  seizure  of  the  goods  of  either,  for  the  benefit  of  the 
other. 

A  parol  release  of  a  judgment,  is  sufiicient  in  equity,  but  a  considera- 
tion is  necessary  to  support  it.  It  is  not  enough  that  it  is  in  writing,  if 
without  a  consideration.  All  contracts  are  either  by  specialty  or  parol, 
there  is  no  third  class  of  contracts  in  writing.  If  they  be  merely  written, 
and  not  specialties,  they  are  parol,  and  a  consideration  must  be  proved. 
Wliitehill  v.  Wilson,  405. 

RENT  AND  REPLEVIN. 

ASSIGNEE,  2.  COVENANT,  5.  DISTRESS,  1,  2.  LANDLORD  AND  TENANT, 
1,  2.  JUSTICE  OP  THE  PEACE,  3.  WITNESS,  2. 

1.  Although  an  owner  of  real  estate  may  be  entitled  to  recover  in  an 
action  on  the  case  for  use  and  occupation,  against  one  who  has  enjoyed 
the  possession;  yet  unless  he  can  prove  a  demise,  and  a  certain  rent 
reserved,   he  cannot  distrain.     And  in  an  action  of  trespass  against 
his  bailiff,  he  cannot  justify  by  evidence  of  what  the  annual  value  of  the 
premises  was. 

In  an  action  of  trespass  against  a  bailiff  for  distraining  goods,  he  can 
only  justify  himself  by  proof  that  a  certain  rent  was  reserved,  and  that 
it  was  in  arrear.  The  mere  warrant  of  a  landlord  is  no  justification  to 
a  bailiff,  although  he  be  a  constable  or  sheriff.  Wells  v.  JJornish,  30. 

2.  Rent  reserved  upon  a  lease  for  a  year,  or  a  term  of  years,  is  inci- 
dent to,  and  accompanies  the  reversion  ;  unless  they  be  separated  by  an 
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express  reservation.  Thus  the  sale  and  conveyance  of  a  farm,  when  in 
the  possession  of  a  tenant,  who  held  the  same  upon  the  terms  of  yielding 
to  the  landlord  a  certain  proportion  of  the  grain  raised  thereon,  was  held 
to  vest  in  the  purchaser  the  right  to  receive  that  proportion  of  the  grain 
which  was  growing  on  the  land  at  the  time  of  the  conveyance  to  him, 
which  the  landlord  would  have  been  entitled  to,  if  he  had  not  conveyed. 
Johnston  v.  Smith,  496. 

ROAD. 

DAMAGES,  2. 

SCIRE  FACIAS. 

CERTIORARI,  1.  EVIDENCE,  16.  GUARDIAN  AND  WARD,  1.  JUDGMENT, 
6.  LIEN,  2. 

A.  contracted  to  sell  to  B.  a  house  and  lot  clear  of  encumbrances :  C., 
to  whom  A.  was  indebted,  was  present  at  the  execution  of  the  agreement ; 

B.  executed  a  judgment  bond  to  C.  by  consent  of  A.,  for  the  purchase- 
money,  and  took  A.'s  receipt  on  the  article  of  agreement  for  the  bond, 
"  which  when  paid  would  be  in  full  of  the  purchase-money  :"  a  judgment 
was  entered  upon  the  bond.     A.,  previously,  had  entered  into  a  recog- 
nisance as  surety  of  a  sheriff,  which  was  subsequently  sued  and  a  judg- 
ment obtained  thereon,  for  the  payment  of  which,  the  same  house  and 
lot  of  A.  was  levied  and  sold  and  purchased  by  B.  at  a  sum  less  than  the 
amount  of  the  bond  to  C.    Upon  a  scire  facias  to  revive  the  judgment  of 

C.  against  B.,  it  was  held,  that  B.  had  a  good  defence  to  the  amount  of 
the  purchase-money  which  he  paid  to  the  sheriff:  and  that  such  defence 
might  be  made  upon  the  scire  facias  as  well  as  if  the  trial  was  upon  the 
original  judgment  opened.     McCarty  v.  Springer,  157. 

SEDUCTION. 

ACTION  ON  THE  CASE,  1.    EVIDENCE,  2. 

SERVANT. 

ACTION  ON  THE  CASE,  4.    SLAVE,  1. 

SET-OFF. 

JUSTICE  OF  THE  PEACE.  4. 

1.  A  defendant  cannot  set-off  a  debt  due  to  any  one  but  himself;  set- 
off  can  be  made  only  by  and  between  the  parties.  Longafelt  v.  Bartsher, 
492. 

SHERIFF. 

FEES,  1.     PRACTICE,  1.     RECOGNISANCE,  1. 

SLANDER. 

AMENDMENT,  1. 

SLAVE. 

1.  A  citizen  of  Maryland,  having  by  deed,  manumitted  his  slave  of 
sixteen  years  of  age,  "  from  and  after  the  day  on  which  he  shall  arrive 
to  the  age  of  twenty-eight  years,"  and  by  the  same  instrument  sold  and 
transferred  his  servitude  to  a  citizen  of  Pennsylvania,  it  was  held,  that 
such  slave  so  manumitted,  was  bound  to  serve  in  Pennsylvania  until  he 
arrived  at  the  age  of  twenty-eight  years.  Commonwealth  v.  Hassan,  237. 

STAKEHOLDER. 

HORSE-RACING,  1,  2. 

STATEMENT. 

JUDGMENT,  4.    JUSTICE  OP  THE  PEACE,  4. 

What  is  a  good  statement  under  the  Act  of  Assembly,  against  the 
drawer  and  endorsers  of  a  note.  Morgan  v.  Bank,  391 
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STATUTE. 

EXECUTION,  2.  FEES,  1.  FRAUDS  AND  PERJURIES,  1.  INDICTMENT,  2. 
PURCHASER,  1. 

STOCK. 

TENDER,  1.     TURNPIKE,  1. 

STREET  COMMISSIONERS. 

CORPORATION,  1.     INDICTMENT,  3. 

SUBMISSION. 

ARBITRAMENT  AND  AWARD,  1   2,  3.   , 

SUBSTITUTION. 

.  1.  A.,  on  the  30th  of  November  1820,  obtained  judgment  against  P., 
drawer,  andG.,  endorser,  on  which  fi.  fa.  issued  to  August  term  1821 ; 
on  the  29th  of  July  1822,  P.  obtained  a  rule  to  show  cause  why  judg- 
ment should  not  be  opened  as  to  him,  and  proceedings  stayed  in  the 
meantime  ;  on  the  17th  of  February  1827,  this  rule  was  discharged  ;  to 
April  term  1827,  fi.  fa.  issued,  and  was  levied  on  a  house  and  lot  of 
P. ;  on  the  17th  of  November  1828.  P.  gave  evidence  to  the  Court  of 
Common  Pleas,  that  he  had  satisfied  the  judgment  to  A.  under  an 
arrangement,  by  which  the  judgment  against  G.  should  stand  revived 
for  his  use,  and  that  the  judgment  was  for  the  proper  debt  of  G.,  and  P. 
was  surety  only,  and  the  court  vacated  the  levy  on  P.'s  lot,  and  directed 
the  original  judgment  to  stand  revived  for  the  use  of  P.  Before  this, 
several  judgments  had  been  obtained  for  others  against  G. 

On  the  9th  of  January  1830,  the  real  estate  of  G.  was  sold,  and  the 
proceeds  brought  into  court  for  appropriation. 

Held,  that  P.  was  not  entitled  to  be  substituted  as  surety,  to  the  injury 
of  other  judgment-creditors,  after  he  had  for  eight  years  appeared  on 
the  records  of  the  county  as  the  real  debtor,  and  that  the  order  of  court 
marking  the  judgment  of  A.  for  his  use,  was  not  binding  on  other 
creditors  who  were  not  parties  to  it.  Goswiler's  Estate,  200. 

SUNDAY. 

APPEAL,  4. 

SUPERVISORS. 

INDICTMENT,  3. 

SURETY. 

DEFALCATION,!.     EXECUTION,  2.     RELEASE,  1,  2.     SUBSTITUTION,  2. 

A  loss  from  indulgence  by  a  creditor  to  a  principal,  which  is  purely 
permissive,  will  not  discharge  a  surety.  If  the  creditor  has  disabled 
himself  to  proceed,  the  surety  is  ipso  facto  discharged ;  if  he  has  not, 
no  eventual  loss  from  mere  delay  will  produce  that  effect.  United 
States  v.  Simpson,  437. 

SURVEY. 

LAND  AND  LAND  OFFICE,  1,  3. 

TAXES. 

LIEN,  1.    UNSEATED  LANDS,  1. 

TENDER. 

COVENANT,  1.     EVIDENCE,  1.     FEES,  2. 

1.  It  is  not  necessary  to  the  right  of  a  turnpike  company,  to  recover 
in  an  action  against  a  subscriber  for  stock,  that  a  certificate  of  stock 
should  be  tendered  before  suit  brought.     Ruffington  v.  Turnpike  Co.,  71. 

2.  In  an  action  by  .a  turnpike  company,  to  recover  the  amount  of 
certain  shares  of  the  capital  stock  subscribed,  evidence  that  a  certificate 
of  the  said  stock  was  tendered  to  the  subscriber  before  suit  brought,  is 
not  necessary  ;  although  the  act  of  incorporation  entitles  the  subscriber 
thereto,  upon  the  payment  of  the  amount  subscribed  by  him.     Sinkler 
v.  Turnpike  Co.,  149. 
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TERRE-TENANT. 
LIEN,  2. 

TIME. 

APPEAL,  4.    JUDGMENT,  7.    LIMITATION,  1. 
TITLE. 

CAVEAT  EMPTOR,  1.  CONTRACT,  1.  COVENANT,  3,  4.  EJECTMENT,  6. 
FRAUDS  AND  PERJURIES,  1.  LAND  AND  LAND  OFFICE,  2.  MORTGAGE,  1. 

TRANSCRIPT. 

JUDGMENT,  6.     JUSTICE  OF  THE  PEACE,  4. 

TRESPASS. 

For  battery,  wounding  or  mayhem,  or  for  an  attempt  to  commit  any 
of  them,  the  injured  party  may  have  a  remedy  to  recover  damages  by 
action  of  trespass.  Hurst  v.  Carlisle,  176. 

TRUSTEE  AND  CESTDI  QUE  TRUST. 

DOMESTIC  ATTACHMENT,  1,  2.     EJECTMENT,  5. 

1.  Where  under  the  provisions  of  a  will,  a  trustee  was  appointed  to 
whom  a  fund  was  paid,  the  interest  of  which  only  was  payable  to  the 
cestui  que  trust,  for  his  maintenance,  and  the  trustee  mismanaged  the 
fund,  was  guilty  of  a  breach  of  trust,  and  was  likely  to  become  insolvent, 
an  action  of  indebitatus  assumpsit  in  the  name  of  the  cestui  que  trust 
will  lie  against  him.  The  object  of  the  suit,  however,  is  to  preserve  the 
fund  ;  to  prevent  waste,  mismanagement  and  fraud  on  the  part  of  the 
trustee,  and  this  only  by  laying  hands  on  the  money  and  placing  it  at 
the  disposal  of  the  court ;  which  may  be  done  by  controlling  the  process 
of  the  court;  by  an  order  endorsed  on  the  execution,  directing  the 
sheriff  to  bring  the  money  into  court.  Or  the  court  may  enter  a  special 
judgment. 

It  is  competent  in  such  action  for  the  plaintiff  to  prove,  that  the  exe- 
cutor of  the  will,  who  had  appointed  the  trustee  by  virtue  of  it,  had 
assented  to  the  suit. 

The  Act  of  the  29th  of  March  1823,  does  not  embrace  the  case  of  a 
trust  created  by  will.  Martzell  v.  Stauffer,  398. 

TURNPIKE. 

DAMAGES,  2.    TENDER,  1,  2. 

The  Act  of  the  10th  of  April  1826,  was  designed  to  enable  turnpike 
companies  to  recover  the  capital  stock  subscribed,  although  there  might 
be  a  defect  in  the  proof  of  the  notices,  which  the  original  acts  of  incor- 
poration required  to  be  given  to  the  subscribers,  at  the  times  of  payment, 
and  proportions  to  be  paid  of  said  stock.  Sinkler  v.  Turnpike  Co.,  149. 

UNSEATED  LANDS. 

Unseated  town  lots  are  subject  to  an  assessment  and  sale  for  taxes. 
McClelland  v.  McCalmont,  106. 

VENUE. 

ACTION  ON  THE  CASE,  3. 

WARRANT. 

ATTORNEY,  1.     LAND  AND  LAND  OFFICE,  1,  2. 

WARRANTY. 

COVENANT,  2,  3,  4. 

Every  partition  as  well  as  every  exchange,  implies  not  only  a 
warranty  at  the  election  of  the  party,  but  a  condition  entire,  the  breach 
of  which  gives  an  entry  into  the  whole.  Feathtr  v.  Strohoecker,  505. 

WITNESS. 

EVIDENCE,  7,  11. 

1.  Any  person  who  at  the  time  of  the  commencement  of  the  suit,  is 
entitled  to  a  portion  of  the  money  sued  for,  however  his  interest  may 
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WITNESS. 

have  been  acquired,  is  liable  to  costs :  and  is  therefore  incompetent  to 
give  evidence  in  the  suit,  although  he  may  release  his  interest  to  the 
plaintiff  on  record.  Gallagher  v.  Milligan,  177. 

2.  A  stranger,  whose  goods  were  in  the  possession  of  a  tenant,  and 
distrained  for  rent,  brought  an  action  of  replevin  against  the  landlord, 
on  the  trial  of  which  it  was  held,  that  the  tenant  was  a  competent 
witness  to  prove  the  property  to  be  in  the  plaintiff  and  not  in  himself. 
McConahy  v.  JCessler,  467. 

WORDS. 

AMENDMENT,  1.     LIBEL,  1. 

WRIT  OF  ERROR. 

1.  The  parties  to  an  action  in  court,   referred  it  to  three  referees,  and 
agreed  that  their  award  should  be  final,  and  that  no  exceptions  should 
be  filed  to  it.     Held,  that  a  writ  of  error  would  not  be  sustained  to 
reverse  a  judgment  on  the  award.     Andrews  v.  Lee,  99. 

2.  A  party  may  bind  himself  not  to  take  a  writ  of  error,  and  a  writ 
sued  out  in  fraud  of  such  an  agreement  will  be  quashed.     Cuncle  v. 
Dripps,  291. 
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